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PUBLIC  SERVICE  COMMISSIONS 


ALABAMA. 
PaUic  Senrica  Commission. 

A.  G.  Pattebsoh,  President,  Albany. 

B.  H.  GoopEB,  Montgomery. 
8.  P.  Gaillabd,  Mobile. 


Atticus    MuLun,    Secretary,    Mont- 
gomery. 

ARIZONA. 
Corporation  Commission. 

D.  F.  Johnson,  Chairman,  Phoenix. 
Amos  A.  Betts,  Phoenix. 
LoREN  Vaughn,  Phoenix. 


Stahlkt      Williamson,      Secretary, 
Phoenix. 

ARKANSAS. 
Railroad  Commission. 

W.  E-  Floyd,  Chairman,  Little  Rock. 
Joe  Habdage,  Arkadclphia. 
J,  G.  WAI.KEB,  Newport, 


H.  G.  CoMBS)  Secretary,  Little  Bock. 

CALIFORNIA. 

Railroad  Commission. 

Hablet     W.     Bbundiqe,     President, 

Flood  Bldg.,  San  Francisco. 
H.   D.   Lovcland,   Flood   Bldg.,   San 

Francisco. 
|RVI^'0    Martin,    Flood    Bldg.,    San 

Francisco. 
Chesteb  H.  Rowell,  Flood  Bldg.,  San 

Francisco. 
H.  Stanley  Benedict,  Flood  Bldg., 

San  Francisco. 


H.   G.   Mathewbon,   Secretary,   San 
Fruncisco. 


COLORADO. 
Public  Utilities  Commission. 

Gbant  E.  Haldebman,  Chairman, 
State  Capitol,  Denver. 

A.  P«  Andebson,  State  Capitol,  Den- 
ver. 

Fbank  p.  Lannon,  State  Capitol, 
Denver. 


J.  W.  D.  Stovell,  Secretary,  Denver. 

CONNECTICUT. 

Public  Utilities  Commission. 

Richard  T.  Hiaoiirs,  Chairman,  Win* 

sted. 
Chas.  C.  Ei.wbll,  New  Haven. 
Joseph  W.  Alsop,  Avon. 


Henry  F.  Billings,  S<*cretary,  Hart" 
ford. 

DISTRICT  OF  COLUMBIA. 
Public  Utilities  Commission. 

Colonel  Cuables  Kelleb,  Chair- 
man, District  Bldg.,  Washington. 

CuNo  H.  Rudolph,  District  Bldg., 
Washington. 

Ja8.  F.  Oysteb,  District  Bldg.,  Wash- 
ington. 


Walteb  C.  Allen,  Executive  Secre- 
tary, District' Bld«r.,  Washington. 

FLORIDA. 
Railroad   Commission. 

R.   Hudson   Bubb,  Chairman,  Talla* 

hassee. 
Newton  A.  Blitch,  Tallahassee. 
A.  S.  Wells,  Tallahassee. 


Lewis  G,  Thompson,  Secretary,  Tal- 
lahassee. 
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GEORGIA. 
Railroad  CommiMloii. 

Chableb  MrBPHBT  Candueb,  Chair- 
man, Atlanta. 
Paul  B.  Trammell,  Dalton. 
James  A.  Perrt,  Atlanta. 
John  T.  Boifeuiixbt,  Macon* 
J.  D.  Pbicb,  Athena. 


Albebt  Coixibb,  Secretary/ Atlanta. 

HAWAII. 

Public  Utilities  Commbtion. 

Halph      E.      Woolley,      Chairman, 

Honolulu. 
Alex.  J.  Gionoux,  Honolulu. 
Ingbam  M.  Stainback,  Honolulu. 


Glenn  Van  Atjken,  401  State  Hoiim» 

Indianapolis. 
Mattbick  Douglass,  40i  State  Honsa, 

Indianapolis. 
Edgab  M.  Blessing,  401  State  House, 

Indianapolis. 


H.  P.  0*SULLIVAN,  Secretary,  Hono- 
lulu. 
J.  T.  Phillips,  Auditor,  Honolulu. 

IDAHO. 

Public  Utilitiet  CommiMiom 
Geo.  E.  Ebb,  President^  Boise. 
E.  M.  Sweelbt,  Boise. 
J.  M.  Thompson,  Caldwell,  Idaho. 


L.  C.  LouGiTRY,  Secretary,  401  State 
House,  Indianapolis. 

IOWA. 

Board  of  Railroad  CommiMioftara. 

Chables  Websteb,   Chairman,  Wau- 

coma. 
DwiGHT  N.  Lewis.  Des  Moines. 
Fbed  p.  Woodbuff,  Knoxville. 


0.  J.  Callahan,  Secretary,  Boise. 

ILLINOIS. 
Commerce  Commisrion* 

Fbank  L.  Smith,  Chairman,  Dwight, 
Cibgebo  J.  LiNDLT,  Greenville. 
Pat  J.  MoTNiHAN,  Chicago. 
James  F.  Sullivan,  Chicago. 
Hal  W,  Tbovillion,  Herrin. 


Geobgb   L.    McCaughan,    Secretary, 
Des  Moines. 


KANSAS. 

Public  Utilities  Commission. 

Clyde  M.  Reed,  Chairman,  Topeka. 
H.  A.  Russell,  Topeka. 
J.  W,  Gbeenleaf,  Topeka. 


R.  C.  Delungeb,  Secretary,  Topeka. 

KENTUCKY. 

Railroad  Commission. 

J.  S.  CoopEB,  Chairman,  Somerset. 
F.  N.  BUBNS,  Paducah. 
E.  C.  Kasu,  Jackson. 


Julius    Johnson,    Secretary,    Rock 
Island. 

INDIANA. 

Public  Senrice  Commission. 

J.  W.  McCabdle^  Chairman,  401  State 

House,  Indianapolis. 
George  M.  Babnabd,  401  State  House, 

IndianapoliiL 


W.  W.  Jesse,  Secretary,  Frankfort 

LOUISIANA. 

'Public  Senrice  Commission. 

Shelby    Taylor,    Chairman,    Baton 

Rouge. 
John  T.  Michel,  New  Orleana. 
HuET  P.  Long,  Shreveport, 


Henby  Jastremski,  Secretary,  Baton 
I      Rouge. 
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MAINE. 

PnUic  UiaHiM  Commusioii. 

Vacancy. 

Hebbebt  W.  Tbafton,  Augusta. 

AiACBT  Gkeenlaw,  Augusta. 


Gboboe  F.  Giddinos,  Clerk,  Augusta. 

MARYLAND. 

Public  Serrice  CommUrioa. 

William  M.  Maloy,  Chairman,  Mun- 

sey  Bldg.,  Baltimore. 
J.    Frank    Habfbb,    Munsey    Bldg., 

Baltimore. 
Ezra    B.   Whitman,    Munsey   Bldg., 

Baltimore. 


Fbank  Harper,  Executive  Officer, 
Munsey  Bldg.,  Baltimore. 

BSNJ.  T.  Fenoall,  Secretary,  Mim- 
8cy  Bldg.,  Baltimore. 

MASSACHUSETTS. 

Commiiiion   oi  the   Departneieiit  of 
PttbUc  UtUitiee. 

Henbt  C.   Attwill,   Chairman,   1G7 

State  House,  Boston. 
Everett  £.  Stone,  167  State  House, 

Boston. 
Alonzo  R.  Weed,  167  State  Hovse, 

Boston. 
David   A.   Elus,    1G7   State   House, 

Boston. 
Hexst  G.  Wells,  167  State  House, 

Boston. 


Earl  R.  Stewart,  New  Stete  Office 
Bldg.,  Lansing. 


Will  H.   Brunson,   Secretary,  New 
State  Office  Bldg.,  Lansing. 

MINNESOTA. 

Railroad  and  Warehouse 

Commiasioii. 

0.  P.  B.  Jaodbson,  Chairman,  State 

Capitol,  St  Paul. 
Fred  W.  Putnam,  State  Capitol,  St 

Paul. 
Ivan  Bowen,  State  Capitol,  St  PauL 


AxDBEw    A.    Highlands,    Secretary, 
107  State  House,  Boston. 

MICHIGAN. 

Public  Utilities  CoRimiMion. 

SuERMAN  T.  Handy,  Chairman,  New 

State  Office  Bldg.,  Lansing. 
William  M.  Smith,  New  State  Office 

Bldg.,  Lansing. 
William  W.  Porter,  New  State  Office 

Bldg.,  Lansing. 
Samuel    Odell,    New    State    Office 

Bldg.,  Lansing. 


Thos.  Yapp,  Secretary,  St  PauL 

MISSISSIPPL 
Raflroad  Commiasioii. 

George  R.  Edwards,  President*  Me^ 

Cool. 
W.  B.  Wilson,  Corinth. 
C.  M.  Morgan,  Hattiesburg. 


James  Galoeran,  Secretary,  Jackson. 
M.  C.  Moore,  Rate  Expert,  Jackson. 

IMISSOURI. 
Public  Service  Comtniision. 

John  A.  Kurtz,  Chairman,  Jefferson 

City. 
Edwin  J.  Bean,  Jefferson  City. 
Noau  W.  Simpson,  Jefferson  City. 
Edwaud  Flad,  Jefferson  City. 
Hugh  McIndqe,  Jefferson  City. 


L.   H.   Breuer,   Secretary,   Jefferson 
City. 

MONTANA. 

Board    of    Railroad    Comnustionera 
and  Public  Service  Commission. 

Lee  Dennis,  Chairman,  Helena. 
Daniel  Botle,  Helena. 
S.  M.  Ross,  Helena. 


E.  G.  Toomsy,  Counsel  k  Secretaiy^ 
Helena. 
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PUBLIC  SERVICE  COMMISSIONS. 


NEBRASKA. 

State  Railway  Commission. 

H.  G.  TAYLon,  Chairman,  State  Capi- 
tol, Lincoln. 
T.  A.  Browne,  State  Capitol,  Lincoln. 
H.  L.  Cook,  State  Capitol,  Lincoln. 


John    E.    Curtiss,    Secretary,   State 
Capitol,  Lincoln. 

NEVADA. 

Public  Service  Commission^ 

J.  P.  Shaugh.nessy,  Chairman,  Car- 
son City. 
W.  H.  SnhioN'8,  Reno. 
J.  G.  ScRUOiiAM,  Carson  City. 


Benson   Wbtght,   Secretary,   Carson 

City. 

NEW  HAMPSHIRE. 
Public  Service  Commission. 

William    T.    Gunnison,   Chairman, 

Rochester. 
Thomas  W.  D.  Wouthen,  Concord. 
JoBN  W.  Stobrs,  Concord. 


Walter  H.  Timm,  Clerk,  Concord. 
Mart  A.  Nawn,  Assistant  Clerk,  Con- 
cord. 

NEW  JERSEY. 

Board  of  Public  Utility  Commis- 
sioners. 
John   J.   Treacy,   President,   Jersey 

City. 
Harry  V.  Osborne,  Newark. 
Harry  Bacharach,  Atlantic  City. 


NEW  YORK. 
Transit  Commission. 

George  McAneny,  Chairman,  49  La- 
fayette  St.,  TS'ew  York  City. 

Lkroy  T.  Harkness,  49  Lafajette 
St.,  New  York  City. 

John  F.  O'Ryan,  49  Lafayette  St., 
New  York  City. 

James  B.  Walker,  Secretary,  49  La- 
fayette St.,  New  York  City. 

NEW  YORK. 

Poblic  Service  Commission, 

William  A.  Pbendergast,  Chairman. 

Albany. 
William  R.  Poolky,  Albany. 
Charles  Van  Voorhis,  Albany. 
Oliver  C.  Semple,  Albany. 
Charles  G.  Blakeslee,  Albanj. 

Ledyard  p.  Hale,  Counsel.  Albany. 
Francis   E.  Roberts,  Secretary.  AI- 
bany. 

NORTH  CAROLINA. 

Corporation  CommissioB. 

William  T.  Lee,  Chairman,  Raleigh. 
George  P.  Pell,  Raleigh. 
A.  J.  Maxwell,  Raleigh. 


Alfred  N.  Barber,  Secretary,  Tren- 
'    ton. 

NEW  MEXICO. 

State  Corporation  Commission. 

Hugh  H.  Willlams,  Chairman,  Santa 

Fe. 
J.  M.  Luna,  Santa  Fe. 
Bonifacio  Montoya,  Santa  Fe. 


R.  O.  Self,  Clerk,  Raleigh. 

NORTH  DAKOTA. 
Board  of  Railroad  Commissionafi. 

Frank    Milhollan,    President,    Bis- 

marck. 
C.  W.  McDonnell,  EensaL 
W.  H.  Stutsman,  Mandan. 


A.  L.  MoERisoN,  Clerk,  Santa  Fe. 


J.    H.    Calderhead,    Secretary,    Bis- 
marck. 

OHIO. 

Public  Utilities  Commission. 

Geo.  T.  Poor,  Chairman,  Columbus. 
Elisha  a.  Tinker,  Columbus. 
Charles  C.  Marshall,  Columbus. 


Jos.  E.  Baird,  Secretary,  Columbus. 
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PUBLIC  SERVICE  COMMISSIONS. 


OKLAHOMA. 

Corporation  Cotnmitsion. 
Campbell  Russell,  Chairman,  Okla- 
homa City. 
Art  Li.  Walker,  Oklahoma  City. 
E.  R.  Hughes,  Oklahoma  City. 


P.    E.    Glenn,   Secretary,   Oklahoma 
City. 

OREGON. 

Public  Sorrice  Commiaaion. 
Feed  A.  Willlamb,  Chairman,  Salem. 
Hylkn  H.  Cobet,  Salem.    ' 
Fbo)  6.  BucHTEL,  Salem. 


Wii.  P.  Elus,  Secretary,  Salem. 

PENNSYLVANIA. 
Public  Stfvico  Comnusaaon. 

VVm.  D.  B.  Ainet,  Chairman,  Harris- 
burg. 

Samuex  M.  Clement,  Jr.,  Philadel- 
phia. 

S.  Ray  Shelby,  Uniontown..  ' 

John  W.  Reed,  Clearfield. 

John  S.  Riluno,  Ha^risburg. 

Jambs  S.  Benn,  Philadelphia. 

Milton  J.  Bbxcht,  Lancaster. 


Jno.  G.  HopwooD,  Secretary,  Harria- 
barg. 

PHILIPPINE  ISLANDS. 
Public  Utility  CommUsion. 
Judge  Mabiano  Cm,  Commissioner, 
Manila. 


Manuel  Camui^as,  San  Juan. 
Salvadob  Mestbe,  San  Juan. 
Paul  G.  Miller,  San  Juan. 
A.  Ruiz  Soler,  San  Juan. 
Leopoldo  Figueboa,  San  Juan. 
GuiLLEBMO  Cabrera,  Mayaguez. 


FiLiPO  L.  DE  HosTOS,  Secretary,  San 
Juan. 

RHODE  ISLAND. 
Public  UtilitiM  Commissioa. 

William  C.  Buss,  Chairman,  19  Col- 
lege St.,  Providence. 
Samuel  E.  Hudson,  Woonsocket 
RoBEBT  F.  Rodman,  Lafayette. 


AnoBNEY    Fbanoisco    Villanueva, 
Jb.,  Secretary,  Manila. 

PORTO  RICO. 

Public  S«nric«  CommiMioB. 

Joeft  E.  Bknedicto,  Chairman,  San 

Juan. 
GunxEBMO  EsTEVES,  Vice-Chair  man, 

San  Juan. 
J.  W.  Bonnbb,  San  Juan. 


Gboboe   a.    Cabmichabl,    Secretary, 
Providence. 

SOUTH  CAROLINA. 
Railroad  Commiation. 

Fbank  W.   Shealy,   Chairman,   Co' 

lumbia. 
James  Cansleb,  Columbia. 
H.  H.  Abnold,  Columbia. 

J.  P.  Dabby,  Secretary,  Columbia. 

SOUTH  DAKOTA. 

Board   of   Railroad   ComauMioners. 

J.  W.  Raish,  Chairman,  Pierre. 

D.     E.     Bbibbanb,     Vice-Chairman, 

Pierre. 
J.  J.  MuBPHY,  Pierre. 


E.  F.  Norman,  Secretary,  Pierre. 

TENNESSEE. 

Railroad  and  Public  Utilities 
Commistion. 

B.  A.  Entx>e,  Chairman,  Nashville. 
Habvey  H.  Hannah,  Nashville. 
Julian  H.  Campbell,  Nashville. 


J.  H.  Cobbitt,  Secretary,  Nashville. 


Digitized  by 


Google 


PUBUC  SERVICE  COMMISSIONS. 


TEXAS. 

RailrcMid  CommiMion* 

AujBON  Matfisld,   Chairman,  Aug 

tin. 
Earlb  B.  Mayfield,  Austin. 
Clabencb  £.  GiLMOBB,  Austin. 


£.  K.  McJ^EAN,  Secretary,  Austin. 

UTAH. 

Public  Utilities  Commission. 

Abbot  R.  Heywood,  President,  Ogden. 
Waruen  Stoutnoub,  Salt  Lake  City. 
Judge     Joshua     Gb£]u«wood,     Salt 
Lake  City. 


Hancb  H.  6UBLAND,  Asst.  Director  4k 
Supervisor  of  Public  Utilities, 
Olympia. 

Fbank  R.  Spinning,  Asst.  Director 
&  Supervisor  of  Transportation, 
Olympia. 

James  Allen,  Asst  Director  &  Super- 
visor of  Highways,  Olympia. 


T.  £.  Banning,  Secretary,  Salt  Lake 
City. 

VERMONT. 

Public  Service  Commission* 

Walteb  a.  Dutton,  Chairman,  Hard- 

.  wick. 
WiujAM  R.  Wabneb,  Vergennes. 
Eli  H.  Pobteb,  Wilmington. 


J.  H.  Bbown,  Secretary,  Olympia. 

WEST  VIRGINIA. 

Public  Service  Commission. 

Ebnest  D.  Lewis,  Chairman,  Charlce- 

ton. 
Geobob  R.  C.  Wiles,  Charleston. 
EooAB  G.  RiDEB,  Charleston. 


Kbil    D.    Clawson,    Clerk,    Brattle- 
boro.' 

VIRGINIA. 
State  Corporation  Commission. 

WiLLLAH  F.  RuEA,  Chairman,  Rich- 
mond. 
Alexandeb  Fobwabd,  Richmond. 
Bebklby  D.  Adams,  Richmond. 


RiCHABD    T.    Wilson,    Clerk,    Rich- 
mond. 

WASHINGTON. 
Department  of  Public  Works. 

£.  V.  KuYKBNOALL,  Director,  Olym- 
pia. 


R.  B.  Bebnheim,  Secretary,  Charles- 
ton. 

WISCONSIN. 

Railroad  Commission. 

Cabl  D.  Jackson,  Chairman,  Madi- 
son. 
Hen  BY  R.  Tbuhbowbb,  Madison. 
Lewis  E.  Gettle,  Madison. 


C.  D.  6b  Chevebell,  Secretary,  Madi- 
son. 

WYOMINa 

Public   Service   Commission. 

Clauds      L.      Dbapeb,      Chairman, 

Clieyenne. 
MAUKict:  Gbosiion,  Cheyenne. 
U.  M.  iiuNTiNQTON,  Cheyeune. 


£.  N.  Cbowuby,  Secretary,  Cheyenne. 
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ABBREVIATIONS  OF  COMMISSION 
REPORTS 

Ana*    Proo.    Nat.    Asso.    R.  Annual  Proceedings  of  the  National  AflsoeiA* 

Comrs.    tion  of  Railway  Commissioners. 

Ann.  Rep.  Ala.  R.  C  ••••..Annual  Report  of  the  Alabama  Railroad  Com- 
mission. 

**        **    Ariz.  C.  C« Annual    Report   of   the  Arizona   Corporation 

Commission. 

*  ^    Ariz.  R.  0.  ••....Arizona  Railway  Commisalon  Annual  Reporta. 

J 909-10. 

**  **  Ark.  R.  C Arkansas  Railroad  CommiBsion  Annual  Re- 
ports. 

*"        **    Cal.  Bd.  R.  Co.  . .  California   Board  of  Railroad  Commissionera 

Annual  Reports. 

**        "    Can.  R.  C Board  of  Railway  Commissioners  of  Canada 

Annual  Reports. 

"        **    Colo.  P.  U.  C.  ...Annual  Report  of  the  Colorado  Public  Util- 

ities  Commission. 

^        **    CoL  8.  R.  C Colorado  State  Railroad  Commission  Annual 

Kupoi-ts.     1907-14. 

«*  ^  Conn.  P.  U.  C.  ..Annual  Report  of  tiie  Connecticut  Publie  Util- 
ities Commission. 
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^  ^  111.  P.  U.  C. Annual  Report  of  tlie  Public  Utilities  Commis- 
sion of  Illinois. 
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"        "     W.  V.  P.  S.  C.  . .  Annual  Report  of  the  Publie  Service  Commis- 
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A.  T.  &  T.  Co.  Com.  L American  Telephone  and  Telegraph  Companj 

Commission  Leailet. 

"  **     G.  T.  G American  Telephone  and  Telegraph  Company 

Commission  Telephone  Cases. 

Bien.  Bep.  Gal.  Bd.  B.  G California  Board  of   Railroad  Commissioners 

Biennial  Reports. 
**        **    Kan.  P.  U.  G.  ...  Biennial  Report  of  the  Kansas  Public  Utilities 
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Commission. 

^        **    Vt.  P.  S.  G Biennial  Report  of  the  Public  Service  Commis* 

sion  of  Vermont. 

CaL  R.  G.  R. California  Railroad  Commission  Reports. 

Can.  Ry.  Cases  Canada  Railway  Cases   (in  16  vols,  to  date), 

Colo.  P.  U.  C Decisions  of  the  Public  Utilities  Commission  of 

Colorado. 

Fed.  Tr.  Rep Federal  Trade  Reporter. 

Hawaii  P.  U.  G Hawaii  Public  Utilities  Commission. 

III.  P.  U.  C.  R Illinois  Public   Utilities  Commission   Heports. 

111.  R.  k  W.  C.  D Decisions  of  the  I*aiIroad  and  Warehouse  Com* 

mission  of  IHinois. 

Inters.  Com.  Rep Interstate  Commerce  Commission  Reports. 

K.  C.  Mo.  P.  U.  G l^ansas  City,  Mo.,  Public  Utilities  Commission 

Reports.     1st   Semi-Annual,   1009.     1st   An- 
nual, 1911. 
Mo.  P.  S.  C.  R« Missouri  Public  Service  Commission  Reports, 
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N.  B.  Bd.  P.  U.  C New  Brunswick  Board  of  Public  Utilities  Com- 
missioners, Canada. 

K.  H.  P.  8.  0.  R. N.  H.  Pub.  Ser.  Commission  Reports. 

K.  J.  P.  U.  C.  H. Reports  of  the  Board  of  Public  Utilities  Com- 

oiissioners  of  New  Jersey. 

N.  T.  Ofr.  Dept.  R. New  York  Official  Department  Reports. 

Pa.  P.  S.  C Penn'sylvaniA  Public  Senrioe  Commission   R»* 

ports. 

P*  C.  R. Pennsylvania  Corporation  Reporter. 

P.  I.  P.  U.  C.  Philippine  Islands  Public  Utilities  Commis- 
sion. 

P.  8.  C.  R.  (1st  Dist  N.  y.)  ..Public  Service  Commission  Reports,  First  Dis- 
trict New  York. 

P.  8.  C.  R.  (2d  Dist.  N.  Y.)  ..Public    Service    Commission    Reports,    Second 

District  New  York. 

P.  S.  Reg Public  Service  Regulation. 

Kate  Res.  Rate  Research,  published  by  the  National  Eleo* 

trie  Light  Association. 

R.  I.  Bd.  R.  G.   Rhode  Island  Board  of  Railroad  Ommissionen 

Reports. 

at.  J.  Ho.  P.  U.  0. St.  Joseph,  Mo.,  Public  Utilities  Commissioa 

(No  regular  reports.)     1009-1913. 

6t  L.  Mo.  P.  S.  0. St  Louis,  Mo.,  Public  Service  Commission. 

Xenn.  R.  C.  ..«•• Tennessee  Railroad  Commission   (no  decisions 

published).    Annual  Reports.    1897-1912. 

CJtilities  Mag. Utilities  Magazine. 

Wis.  R.  0.  B.  Wisconsin  Railroad  Commission  Reports. 
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COLORADO  PrBIilC  UTILITIES  COMMISSION. 

BE  BOARD  OF  COUNTY  COMMISSIONERS  OF  ADAMS 

COUNTY. 

[Application  No.  112,  Decision  Xo.  447.] 

<yro&0inff8  —  Cost  of  opening  —  WorU  done  xvilhout  Commission's  ron- 
sent, 

1.  The  cost  of  construction  work  clone  at  a  railroad  crossing  with- 
out the  Commission's  authority  to  establish  said  crossing,  should  be 
borne  by  the  party  who  voluntarily  did  the  work. 

Crossings  —  Raiiroatis  —  Burden  of  cost, 

2.  The  cost  of  completing  the  establishment  of  a  railroad  crossing, 
which  had  been  started  without  Commission  approval,  was  placed  upon 
a  railroad. 

[April  20,  1921.] 

Applicatiox  for  the  establishment  of  a  public  highway  cross- 
ing at  grade  over  railroad;  crossing  authorized  and  cost  appor- 
tioned. 

Appearances:  J.  Paul  Hill,  Brighton;  Colorado,  County  At- 
iomey  of  Adams  County  for  applicants;  Edward  G.  Knowles, 
Denver,  Colorado,  Attorney,  Union  Pacific  Railroad,  for  respond- 
ent. 

By  the  Commission:  On  September  30,  1920,  application 
was  made  by  the  Board  of  County  Commissioners  for  the  opening 
of  a  public  highway  crossing  at  grade  over  the  main  line  track  of 
ihe  Union  Pacific  Railroad  on  the  section  line  between  §§  12  and 
13,  township  2  south,  range  68  west,  near  Gallup  Siding  in 
Adams  county,  Colorado.  The  application  states  that  this  cross- 
ing is  necessary  for  the  convenience  of  the  traveling  public,  and 

especially  to  the  farmers,  as  there  are  several  hundred  tons  of 
P.U.R.1921D.  1 
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•   •     • 

bee€s.{a'be  hauled  across  the  railroad  at  the  above  designated  point 
••to  1)6 'delivered  to  the  beet  dump  at  Gallup  Siding. 
.   /'Noj^e^  ifi  said  application  was  sei-ved  upon  the  Union  Pacific 
•Ttairroad,  and  on  October  22,  1920,  the  railroad  filed  its  ansvirer, 
wherein  it  stated  that  the  railroad  had  no  objection  to  the  pro- 
posed crossing,  provided  the  entire  expense  of  the  construction  of 
said  crossing  is  borne  by  Adams  county.     To  this,  the  board  of 
county  commissioners  of  Adams  county  did  not  agi-ee. 

On  January  7,  1921,  an  inspection  was  made  of  this  crossing 
by  the  railway  engineer  for  the  Commission,  and  in  his  report, 
made  January  11,  1921,  he  states  that  "this  crossing  is  a  neces- 
sity and  should  be  declared  a  public  crossing.  The  view  of  ap- 
proaching trains  is  good  in  all  directions."  He  furthermore 
says :  "This  is,  however,  a  case  of  where  a  public  highway  has 
been  practically  established  without  an  order  from  this  Commis- 
sion. At  the  time  of  my  visit  to  this  place,  the  grading  had  Been 
done,  the  gates  removed,  and  to  all  purposes  it  is  already  being 
used  as  a  public  highway." 

The  above  matter  was  set  down  for  hearing  by  the  Commission 
for  Monday,  March  21,  1921,  at  10  o'clock  a.  m.,  at  Denver, 
Colorado,  and  was  heard  on  that  day  at  the  hearing  room  of  the 
Commission  in  the  Capitol  building,  all  parties  to  the  proceeding 
having  been  given  notice  of  the  time  and  place  of  hearing. 

The  issue  involved  as  to  the  necessity  and  convenience  of  the 
crossing  being  a  just  and  reasonable  requirement  is  very  simple. 
The  fact,  however,  of  this  crossing  being  practically  constructed 
and  opened  to  public  travel,  contrary  to  the  Commission's  General 
Order  No.  29,  is  quite  embarrassing  and  so  complicates  matters 
that  it  is  difficult  for  the  Commission  to  enter  an  order,  in-  so 
far  as  it  may  apply  to  the  division  of  the  expense  of  work  per- 
formed and  paid  for. 

The  testimony  for  the  applicants  by  county  commissioner  Ole- 
Fon  was  to  the  effect  that  this  was  a  case  of  making  a  private  cross- 
ing a  public  crossing.  That  the  urgent  necessity  of  the  crossing 
was  created  on  the  installation  of  a  beet  dump  at  Gallup  last  fall. 
That  parties  living  west  of  the  railroad  must  use  this  crossing  in 
order  to  deliver  their  beets. 

The  report  of  the  railway  engineer  of  the  Commission,  which 

was  confirmed  by  the  engineer  of  the  railroad,  sustains  the  testi- 
P.U.R.1921D. 
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mony  of  the  County  Commissioners  as  to  the  necessity  of  this 
crossing.  In  fact,  the  testimony  of  both  the  county  and  railroad 
was  to  the  effect  that  if  an  error  had  been  made  in  regard  to  the 
opening  of  the  crossing  prior  to  the  issuance  of  an  order  by  this 
Commission,  it  was  due  to  the  urgent  necessity  of  this  crossing 
during  the  beet  campaign  last  fall. 

The  Commission  hesitates  to  think  that  either  the  railroad  or 
the  coimty  officials  would  intentionally  violate  the  law  or  any  of 
the  general  orders  of  this  Commission.  It  seems,  however,  in  this 
ease  the  proper  procedure  has  not  been  followed.  Inasmuch  as 
the  railroad  has  control  over  its  own  property,  the  fences  could  not 
have  been  removed,  making  this  a*  public  highway  crossing  with- 
out at  least  tentative  consent  of  the  railroad  officials  in  charge. 

[1,  2]  The  testimony  is  not  clear  as  to  who  actually  did  the 
grading  or  as  to  whether  or  not  the  cattle  guards,  etc.,  had  been 
installed  at  the  time  of  the  hearing.  The  Commission  considers 
that  whatever  work  was  done  on  the  construction,  prior  to  the  date 
of  the  hearing,  was  voluntarily  done  whether  by  the  railroad, 
county  or  beet,  company,  and  that  the  party  doing  this  work  should 
themselves  bear  the  expense  already  incurred.  The  Commission 
is  also  of  the  opinion  that  any  future  expense  necessary  to  change 
this  crossing  from  a  private  crossing  to  a  public  highway  crossing 
;^nd  to  make  it  conform  to  specifications  provided  for  in  the  Com- 
mission's order  in  Re  Improvement  of  Grade  Crossings  in  Colo- 
rado, 2  Colo.  P.U.C.  128,  should  be  borne  by  the  Union  Pacific 
Railroad  Company. 

The  Commission  will,  therefore  enter  an  order  that  the  private 
crossing  on  the  line  between  §§  12  and  13,  township  2  south, 
range  68  west,  be  made  a  public  crossing  and  that  any  expense 
necessary,  from  and  after  this  date,  to  make  the  change  or  to 
make  it  conform  to  standard  as  prescribed  by  this  Commission 
shall  be  borne  by  said  Union  Pacific  Railroad  Company. 

Note. — Crossings. 
T.  In  getieral,  3. 
II.  Jurisdiction  and  powers  of  Commission,  4» 

III,  Elimination  of  unsafe  erossingSf  5. 

IV,  Division  of  cost  of  reconstrtietion,  5. 

1.  In  general. 

A  public  highway  crossing  may  be  established  over  the  tracks  of  a 
P.U.R.1921D. 
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railroad  under  §  2017  of  the  Iowa  statute^  altliough  the  highway  does 
not  extend  beyond  the  limits  of  the  raikoad  right  of  way  and  but  one 
person  is  to  be  benefited  therefrom.  Chamberlain  v.  Chicago,  M.  & 
St.  P.  B.  Co.  (Iowa)  Docket  A-2408,  Dec.  3,  1920. 

In  Monroe  v.  Chicago,  M.  &  St.  P.  B.  Co.  B-2723,  March  31, 1921, 
the  Wisconsin  Commission  allowed  a  railroad  to  put  in  effect  a  rule 
that  all  trains  should  stop  before  crossing  a  certain  street,  and  that 
the  train  crew  should  arrange  for  flagging  at  such  crossing,  where  the 
crossing  appeared  to  be  dangerous,  but  the  financial  condition  of  the 
company  did  not  warrant  a  permanent  flagman. 

II,  Jurisdiction  and  powers  of  Cinnmission. 

In  Be  Tempe,  Docket  No.  12'j:6-B-79,  Decision  Xo.  1251,  :March 
9,  1921,  the  Arizona  Commission  held  that  strips  of  property  owned 
by  a  railroad  adjacent  to  its  tracks  are  part  of  th»  right  of  way,  and 
condemnation  proceedings  are  not  necessary  prior  to  an  order  by  the 
Commissions  establishing  a  crossing  over  the  entire  railroad  property. 

The  Iowa  Commission  has  no  jurisdiction  to  compel  the  establisli- 
ment  of  a  railroad  crossing  at  a  road  which,  although  publicly  dedi- 
cated, has  not  been  accepted  by  the  supervisors,  and  where  the  party 
to  be  benefited  already  had  the  benefits  of  a  private  crossing.  Citizens 
of  Mapleton  v.  Chicago  &  N.  W.  B.  Co.  Docket  A-2798,  Dec.  3, 
1920. 

In  Be  Bochester,  Case  No.  8067,  April  U,  1921,  the  New  York 
Commission,  Second  District,  held  that  the  question  as  to  whether 
a  railroad  crossing  is  necessary  rests  entirely  with  the  municipal  au- 
thorities, and  that  the  only  question  for  the  Commission  is  whether 
the  street  shall  pass  over  or  under  the  railroad  or  at  grade. 

In  Be  Montpelier,  No.  743,  April  9^  1921,  the  Vermont  Commis- 
sion held  that  it  had  no  jurisdiction  to  concern  itself  with  the  charac- 
ter of  a  structure  by  which  a  highway  should  cross  a  railroad  until  its 
turnpike  or  way  was  laid  out  by  some  proper  authority,  and  that,  its 
jurisdiction  over  farm  crossings  did  not  extend  to  crossings  for  pur- 
poses other  than  those  incident  to  the  carrying  on  of  the  farm  as  an 
agricultural  enterprise. 

Section  179  7-1 2e  of  the  Wisconsin  statutes  empowers  the  Couk- 
mission  to  require  an  alteration  in  a  crossing  upon  a  petition  brought 
by  the  Common  Council  of  a  city,  and  does  not  specify  that  the  cross- 
ing to  be  altered  must  be  at  grade.  Superior  v.  Chicago,  St.  P.  M.  & 
0.  B.  Co.  (Wis.)  E-2636,  Nov.  19,  1920. 

Section  1837  of  the  same  statutes  relative  to  the  sufficiency  of  clear 
passageway  upon  the  construction  of  railroad  bridges  or  culverts  over 
liighways,  does  not  have  the  eflEect  of  limiting  the  broad  powers  con- 
ferred upon  the  Commission  with  respect  to  the  protection  of  public 
safety  at  existing  railroad  crossings.  Ibid. 
P.U.Rvl^glD.      :...... 
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///.  Elitnination  bf  iknsafe  eroasings. 

In  Price  v.  Pennsylvania  B.  Co.  Complaint  Docket  No.  3452,  April 
11,  1921,  the  Pennsylvania  Commission  held  that  the  elimination  of 
grade  crossings  was  necessary  and  that  the  elimination  of  crossings 
at  the  most  dangerous  points  should  be  accomplished  first,  rather  than 
crossings  complained  of  first. 

In  Re  ^Mauston,  R-2601,  March  14,  1921,  the  Wisconsin  Commis- 
sion authorized  the  closing  of  a  railroad  crossing,  where  a  consider- 
able mimber  of  children  made  a  regular  practice  of  crossing  the 
tracks, -so  that  it  would  be  necessary  for  them  to  cross  the  tracks  at  a 
point  where  a  flagman  was  on  duty. 

IV.  Division  of  coai  of  reeonstrttctlon. 

In  Wenger  v.  Pennsylvania  R.  Co.  Complaint  Docket  N'o.  2674^ 
April  5,  \9^Zl,  the  Pennsylvania  Commission  held  that  a  county  is  a 
''municipality  concerned'^  within  the  meaning  of  the  Public  Service 
Company  Law  apportioning  the  cost  of  reconstructing  a  railroad 
bridge,  and  that  changes  in  grade  made  necessary  by  changing  con- 
ditions should  be  assessed  against  the  county  as  well  as  other  parties 
concerned. 

The  expense  of  enlarging  a  subway  carrying  a  highway  under  rail- 
road tracks,  so  as  to  make  it  safe  for  public  travel,  was  divided  60  per 
cent  to  the  railroad  company  and  50  per  cent  to  the  mimicipality. 
Superior  v.  Chicago,  St.  P.  M.  &  0.  B.  Co.  (Wis.)  R-2636,  Nov.  19, 
1920. 
P.U.R.1921C. 


MARYIiAND  PUBLIC  SERVIGB  COMMISSION. 

RE   CONSOLIDATED   GAS,   ELECTRIC   LIGHT  &  POWER 

COMPANY. 

[Case  No.  1916,  Order  No.  6277.] 

Service  —  Extensions  —  Deposits. 

A  gas  and  electric  utility  should  not  require  applicants  for  service 
extensions  to  make  deposits  covering  the  cost  of  the  extensions  since 
this  amounts  to  an  enforced  loan  to  tlie  company  and  is  an  incorrect 
way  of  procuring  capital. 


Service  —  Duty  to  render. 

Discussion  of  the  duty  of  a  public  utility  to  render  service,  p.  9. 

[May  4,  l#2l.l 

Appi.ication  for  approval  of  changes  in  rules  regarding  gas 
and  electric  extensions  and  service  connections ;  rules  disapproved. 
r.U.R.1021D. 
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«  MARYLAND  PUBLIC  SERVICE  COMMISSION. 

Appearances:  Joseph  S.  Goldsmith,  Assistant  General  Coun- 
cil; A.  Walter  Kraus  and  George  Eckhardt^  Jr.  Assistant  City 
Solicitors,  for  the  Mayor  and  City  Council  of  Baltimore;  Lin- 
wood  L.  Clark,  counsel  for  the  New  Annex  League ;  lion.  William 
J.  Ogden,  counsel  for  the  City-Wide  Congress;  John  J.  Hurst, 
and  George  R.  Morris  and  Charles  Sutherland,  representing  the 
Home  Builders  Section  of  the  Real  Estate  Board ;  Henry  Broen- 
ing,  R.  T.  McNamara,  and  Joseph  Gillis,  representing  the  Balti- 
more Federation  of  Labor;  John  S.  Dobler,  representing  the  In- 
stitute of  Electrical  Contractors  of  Maryland ;  Frank  G.  Goudy, 
representing  the  electrical  trades;  Charles  Markell,  of  counsel 
for  the  Consolidated  Gas,  Electric  Light  &  Power  Company  of 
Baltimore. 

By  the  Commission:  On  March  15,  1921,  the  Consolidated 
Gas,  Electric  Light  &  Power  Company  of  Baltimore  filed  with  the 
Commission  proposed  amendments  to  its  rules  governing  gas  and 
electric  main  extensions  and  service  connections,  the  said  amend- 
ments being  designated  Supplement  22  to  P.  S.  C.  Md.  G-6,  and 
Supplement  36  to  P.  S.  C.  Md.  E-4,  respectively,  and  April  14, 
1921,  being  specified  as  the  date  upon  which  both  should  become 
effective.  These  amendments  contemplated  a  reduction  in  the 
free  allowances  granted  by  the  company  in  extending  service  to 
new  applicants,  and  a  change  in  the  case  of  gas  extensions  from  a 
distance  to  a  cost  standard  for  determining  the  amount  of  such 
allowance,  and  also  contained  provisions  requiring  a  deposit  bv 
the  applicant  for  service  to  cover  the  total  cost  of  all  connection 
work  and  equipment  including  services  and  connections,  the  part 
of  such  deposit  not  required  by  the  new  schedules  providing  for 
the  free  allowance  to  be  refunded  to  such  applicant  at  the  expira- 
tion of  three  years,  with  interest  at  6  per  centum.  The  company 
subsequently  offered  to  amend  the  supplements  to  provide  for  pay- 
ing interest  at  8  per  centum,  and  issuing  against  the  returnable 
deposits  evidences  of  indebtedness  capable  of  being  discounted  and 
dealt  in  by  banks  and  other  financial  institutions. 

The  Commission  immediately  notified  the  company  of  its  belief 
that,  by  reason  of  certain  prior  orders  of  the  Commission  entered 
on  April  17,  1915,  and  January  17,  1916,  the  supplements  above 

P.U.R.1921D 
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mentioned  and  the  changes  effected  thereby  would  not  become  le- 
gally operative  without  the  affirmative  approval  of  the  Commis- 
sion. The  company  filed  a  formal  application  on  April  5th,  stat- 
ing that,  while  it  was  unable  to  concur  in  this  view,  it  did  not  wish 
to  take  present  issue  therewith,  and  prayed  the  entry  of  an  order 
approving  such  supplements  and  the  changes  so  effected.  The  ap- 
plication came  on  for  hearing  after  due  publication  of  'notice. 
Meanwhile,  the  company  had  amended  the  schedules  by  postpon- 
ing the  effective  date  designated  therein  to  !May  1st  and  then  until 
ifay  5th. 

The  present  free  allowances,  which  the  Company  seems  to 
amend  in  these  schedules,  represent  material  decreases  in  the  al- 
lowances made  prior  to  the  war.  This  successive  curtailment  the 
company  defendant  on  the  ground  that,  although  the  allowances 
have  been  expressed  in  feet  of  pipe  or  wire  they  have  always 
represented  the  investment  of  a  fixed  sum  of  money,  the  distance 
standard  for  expressing  the  allowance  having  been  adopted  as 
more  comprehensible  to  applicants  for  service,  and  the  successive 
reductions  therein  being  attributable  to  advancing  costs  of  ma- 
terials. The  enforced  loan  feature  was  alleged  to  be  necessary  "in 
view  of  post-war  conditions  making  it  impossible  for  the  company 
to  finance  extensions  for  new  business'^  in  any  other  manner. 

During  the  war  period,  the  company  undertook  to  put  into 
effect  a  somewhat  similar  rule,  but  after  complaint  against  its 
enforcement  had  been  filed  by  the  Commission,  and  while  an  in- 
vestigation of  its  reasonableness  was  in  progress,  the  company 
withdrew  the  regulation  and  retxirned  to  the  customers  the  funds 
that  had  been  deposited  undei*  its  terms. 

Some  years  ago,  this  Commission  made  an  exhaustive  investi- 
gation of  the  subject  of  standards  for  gas,  and  as  a  result  abol- 
ished the  .candle-power  standard  then  in  force,  substituting  600  - 
B.T.U.  as  the  prescribed  value,  which  action,  while  effecting  an 
c-conomic  saving  of  general  scope,  was  of  direct  benefit  to  the  ap- 
plicant herein.  Subsequently,  the  company  requested  relief  from 
contracts  which  it  had  made  with  large  consumers  of  electricity 
and  the  fuel  rate  adjustment  received  our  sanction.  At  a  later 
period,  the  B.T.U.  requirement  was  lowered  to  550  upon  a  peti- 
tion filed  by  the  applicant,  and  by  the  same  order  15  cents  was 
added  to  the  secondary  rate  which  it  had  established  and  fixed. 
P.U.R.1921D. 
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Withiu  tKe  past  twelve  months,  also  upon  the  eoint)any's  applica- 
tion, the  Oonimiseion  reduced  the  B.T.U.  standard  from  550  to 
500  for  a  period  of  three  months,  and  then  npon  a  second  appli- 
cation continued  the  reduction,  at  the  same  time  restoring  the  old 
rate  from  which  10  cents  had  been  cut  for  the  three  months' 
period.  As  recently  as  December  10th  last,  further  relief  was 
granted  to  the  company  by  an  increase  of  10  cents  per  1000  cubic 
feet  in  the  secondary  gas  rate.  The  Commission  has  in  every  in- 
stance found  it  possible  to  approve,  and  has  promptly  given  its 
sanction  to,  all  issues  of  securities  by  the  company.  The  latter's 
application  for  increased  gas  rates  has  been  filed  n^cently  and  is 
now  pending,  and  the  entire  engineering  and  accounting  forces  of 
the  Commission  are  engaged  in  an  investigation  incident  thereto. 

For  many  years,  there  was  active  competition  in  the  gas  busi- 
ness, and  this  was  later  true  of  the  production  and  supply  of  elec- 
trical encrg5^  This  competition  was  fostered  and  furthered  hy 
the  state  in  the  granting  of  charters.  Recognition  <if  the  imprac- 
ticability of  maintaining  competition  among  public  utilities,  and 
a  realization  of  the  economies  possible  to  a  single  company,  to- 
gether wdth  the  desirability  and  necessity  of  removing  utilities 
generally  from  participation  in  politics  and  from  being  preyed 
upon  by  politicians,  resulted  in  the  creation  of  the  Public  Service 
Commission  by  tlie  state  in  1910.  Consolidation  of  existing  gas 
and  electric  companies  to  form  the  applicant  company  virtually 
had  been  completed  before  that  time,  and  since  then  the  appli- 
cant has  acquired  the  few  remaining  companies  operating  in  the 
territory  which  it  serves.  This  development  in  nowise  has  been 
liindered  by  the  Commission  nor  opposed  by  the  dictates  of  pub- 
lic opinion.  The  recent  sale  of  the  Pratt  street  power  house  by 
the  United  Railways  &  Electric  Company  to  the  applicant  under 
an  agreement  providing  for  the  supply  of  power  by  the  latter  to 
the  former  company  strengthens  the  position  of  the  Consolidated 
Company  in  its  monopoly  of  the  business  of  supplying  gas  and 
electricity  to  meet  the  domestic  and  industrial  needs  of  the  city  of 
Baltimore.  The  utilization  of  the  by-product  gas  from  Sparrows 
Point,  and  the  securing  of  the  hydroelectric  current  from  Mc- 
CalFs  Ferry  and  distribution  thereof  by  the  Consolidated,  also 
have  had  the  approval  of  the  Commission. 

The  existence  of  this  company  possessing  a  monopoly,  if  not 
P.U.R.1921D. 
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made  absolute  by  law,  yet  permitted  to  become  exclusive  in  reality 
by  reason  of  the  insurmountable  barriers  presented  by  improved 
streets,  the  insufferable  economic  waste  and  public  inconvenience 
that  would  ensue  from  a  duplication  of  necessary  piping  and  wir- 
*ing  by  a  competitor,  presupposes  and  demands  competent  and 
efficient  public  regulation  by  this  Commission,  and  a  contemplar 
tion  of  the  situation  emphasizes  the  importance  of  the  duties  we 
are  called  upon  to  discharge,  and  only  accentuates  our  responsibilr 
ity  in  this  and  other  cases  relating  to  this  company. 

The  president  of  the  company  in  testimony  and  coxmsel  in  argu- 
ment frequently  and  forcibly  recounted  the  rights  of  the  company. 
The  rights  of  a  utility  are  conceded  by  the  Commission  and  when- 
ever these  rights  are  in  the  slightest  degree  invaded,  the  com- 
panies have  not  been  slow  in  protest  nor  laggard  in  invoking  ju- 
dicial relief.  It  must  be  kept  in  mind,  however,  that  the  grant 
of  every  public  franchise  imposes  a  correlative  duty  and  regula- 
tion to  discharge  its  proper  function  must  be  alert  in  requiring 
these  duties  to  be  performed.  Particularly  is  there  need  of  eter- 
ual  vigilance  in  this  respect  because  of  the  increasingly  complex 
corporate  organization  of  the  utilities  and  the  intimate  con- 
tractual relations  between  them,  which  make  it  beyond  the  power 
of  the  average  citizen  or  even  lawyer  or  engineer  except  after 
long  study  and  with  intimate  knowledge  of  the  matters  involved, 
to  be  able  to  cope  with  trained  utility  managers  and  agents.  It  is 
true  that  the  duty  to  serve  under  any  and  all -circumstances  is 
jiot  absolute  and  that  reasonable  regulations  may  be  provided  fix- 
ing the  maximum  capital  outlay  that  the  company  will  make  to 
secure  new  customers.  A  requirement  that  any  and  all  applicants 
for  service  must  make  an  enforced  loss  to  the  company  is,  how- 
ever, a  patent  avoidance  of  duty,  which  any  reference  to  the 
rights  of  a  utility  enjoying  a  real  monopoly  only  tends  to  em- 
phasize.  The  Commission  cannot  express  too  strongly  its  disap- 
proval of  this  method  of  procuring  capital.  AVhile  we  must  not 
be  understood  as  holding  that  circumstances  might  not  arise  jus- 
tifying such  a  means  of  financing,  yet  in  view  of  the  recent  un- 
dertakings and  outlays  of  this  company,  and  of  its  present  finan- 
cial condition  as  evidenced  in  its  most  recent  report  to  the  Com- 
mission, no  justification  can  be  found  for  resort  to  so  drastic 

an  expedient. 
P.U.R.1921D. 
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The  company  couples  with  its  defense  of  the  rules  as  lawful 
conditions  of  extensions  and  new  service  the  statement  that  there 
is  no  intention  on  its  part  to  adopt  this  method  as  a  permanent 
policy,  but  that  the  financial  needs  of  the  company  are  such  that 
this  emergency  remedy  is  an  imperative  necessity.  The  Com-* 
mission  has  now  pending  before  it  an  application  by  the  company 
for  increased  gas  rates  and  there  is  in  progress  an  investigation 
and  examination  of  the  property,  operations,  and  books  of  the 
company  by  the  engineers  and  accountants  of  the  Commission. 
It  is  highly  probable  that  the  examination  by  the  Commission 
will  be  completed  by  November,  and  that  the  case  may  be  heard 
during  that  month.  The  amount  which  the  company  will  be  able 
to  obtain  from  prosiKH!tive  customers,  according  to  its  own  state- 
ments, will  not  exceed  $100,000  per  month.  If  the  affairs  of 
the  company  are  in  such  a  condition  that  the  inability  to  obtain 
this  sum  as  loans  from  its  customers  means  serious  financial  em- 
barrassment, then  no  relief  in  the  matter  of  rates  within  the  pow- 
er of  the  Commission  to  gTant  will  afford  a  remedy.  It  cannot  be 
said  that  the  Maryland  Commission  has  ever  refused  any  rea- 
sonable application  of  the  company  and  it  is  here  repeated  that 
whatever  is  fair  and  just  in  the  matter  of  rates  will  be  given,  but 
this  is  no  reason  for  approving  a  rule  which  is  contrary  to  all 
principles  heretofore  advanced  by  the  company  and  recognized 
by  the  Commission. 

The  statements  and  reports  of  the  company  have  been  studied 
carefully  by  the  Commission,  its  affairs  have  been  stated  by  the 
company's  president  three  times  during  the  past  year,  and  with 
all  this  information  before  it,  the  Commission  cannot  see  any 
dire  consequences  impending.  A  few  weeks  ago,  the  company 
joined  with  the  United  Railways  in  asking  that  the  purchase  of 
the  Pratt  street  power  house  for  $4,000,000,  of  which  sum  one 
and  a  quarter  millions  were  to  be  paid  in  cash  by  the  company, 
be  approved.  This  ratification  was  given.  It  may  be  noted  that 
this  cash  payment  closely  approximates  the  sum  calculated  to  be 
obtained  during  the  year  through  the  enforcement  of  the  pro- 
})08ed  rules,  and  that  the  entire  purchase  price  closely  resembles 
the  amount  which  would  be  realized  during  a  three-year  period. 
Surely  this  purchase  might  have  been  deferred,  particularly  as 

r.U.R.1921D. 
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the  relations  between  the  companies  are  so  intimate,  if  the  credit 
and  cash  of  the  company  were  so  depleted. 

The  approval  of  the  proposed  rules  is  withheld,  with  a  full 
recognition  of  the  fact  that  extensions  and  service  connections 
must  be  governed  by  rules  that  are  fair  to  the  company,  just  to 
the  new  customer  and  equitable  to  the  present  patron.  In  con- 
nection with  the  rate  case,  we  will  give  this  matter  full  consider- 
ation, with  the  end  in  view  that  the  company  may  receive  ad- 
equate rates,  the  public  good  service  at  reasonable  charges,  and 
that  continued  growth  of  the  community  where  the  company  en- 
joys valuable  and  exclusive  rights  may  be  promoted. 


NEW  TORK   SUPREME  COURT.  APPEIiliATE  DIVISION,  THIRD 

DEPARTMENT. 

PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT 

V. 

PAVILION  NATURAL  GAS  COMPANY. 

(—  App.  Div.  — ,  187  N.  Y.  Supp.  363.) 

Rates  —  Povtev  of  state  ~>  Franchises, 

1.  A  francliise  stipulation  fixing  maximum  gas  rates  is  a  con- 
tract, but  i.s  subject  to  the  police  power  of  the  state  and  may  be  modi- 
fied for  the  public  welfare,  bj  the  legislature  through  the  Public 
Service  Commission. 

Bates  —  Franchise  contract  —  Fotver  of  €om.niisalon. 

2.  A  gas  company,  with  maximum  rates  fixed  by  a  franchise,  is 
not  empowered  to  change  such  rates  by  simply  giving  thirty  days' 
notice  to  the  Commission  and  publication  for  thirty  days  to  the  pub- 
lic, but  must  secure  the  Commission's  sanction  of  such  change. 


Rates  —  Power  of  Commission  —  Franchises, 

Discussion  of  the  power  of  tha  Commission  over  rates  and  rate 
contracts,  p.  13. 

{KnxT,  J.,  dissents.) 

[February  28,  1921.] 

Appeal  from  a  jxidgment  of  Special  Term,  dismissing  a  com- 
plaint against  gas  rates;  judgment  reversed  and  new  trial 
granted.  For  Special  Term  decision,  see  111  Misc.  692,  P.U.TL 
1920D,  844,  182  K  T.  Supp.  65. 
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Appearances:  Ledyard  P,  Hale,  of  Albany,  for  appellant; 
J.  M.  E.  O'Grady,  of  Rochester,  for  respondent. 

Van  Kirk,  J. :  [1]  A  stipulation  in  a  franchise  granted  by  a 
▼illage  to  a  gas  company,  fixing  the  maximum  price  which  it  will 
charge  for  gas  furnished  to  thjB  inhabitants  of  the  village,  is  a 
contract ;  but  it  is  a  contract  which  is  subject  to  the  police  power 
of  the  state,  and  may  be  modified  for  the  public  welfare.  The 
exercise  of  this  power  rests  in  the  legislature,  which  may  confer 
the  exercise  of  the  power  upon  the  Public  Service  Commission. 
The  legislature  has  conferred  this  power  xipon  the  Public  Sei-v- 
ice  Commission.  Public  Service  Commissions  Law  (Laws  1910, 
chap.  480  [Consol.  Laws,  chap.  48])  §  66,  subd.  5,  and  §  72; 
People  ex  rel.  South  Glens  Falls  v.  Public  Service  Commisj^iion, 
226  N.  Y.  216,  223,  P.U.E.1919C,  374,  121  N.  E.  777.  In  this 
case,  the  Public  Service  Commission,  has  not  exercised  its  power, 
and  the  power  has  not  been  otherwise  delegated  by  the  legisla- 
ture than  to  the  Public  Service  Commission. 

[2]  The  delegation  of  this  power  must  be  distinct  and  ex- 
press. Subdivision  12  of  said  §  66  grants  power  to  reqxiire  every 
gas  company  to  file  its  rates  and  charges  made,  and  provides  how 
such  charges  may  be  changed,  but  it  docs  not  purport  to  give  the 
gas  company  power  to  change  its  franchise  contract  by  simply 
giving  thirty  days'  notice  to  the  Commission  and  by  publication 
for  thirty  days  to  the  pxiblic.  This  would  empower  the  gas  com- 
pany to  change  its  rate  by  default,  and  not  under  the  police  pow* 
er  of  the  legislature,  exercised  directly  or  indirectly.  It  seems  u 
perfectly  consistent  construction  of  the  statute,  giving  to  all  its 
parts  effect,  to  hold  that  subdivision  12  applies  to  cases  where  a 
maximum  rate,  for  gas  to  be  furnished  to  inhabitants  of  the  vil- 
lage, is  not  fixed  by  the  franchise  contract,  or  where  the  proposed 
change  is  within  the  maximum  rate,  and  that,  where  there  is  a 
franchise  contract  fixing  such  maximum  rate,  and  the  proposed 
rate  exceeds  it,  subdivision  6  applies ;  otherwise  one  party  to  the 
contract  would  be  authorized  to  change  that  contract  without  dis- 
tinct and  express  authority  from  the  legislature.  North  Hemp- 
stead V.  Public  Service  Corp.  193  App.  Div.  224,  P.U.R.1921A, 
262,  183  N.  Y.  Supp.  788. 

P.U.R.1921D. 
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The  judgment  is  reversed,  new  trial  granted,  with  costs  to  ap- 
pellant to  abide  the  event    All  concur,  except 

Kiley,  J.  (dissenting)  :  The  defendant,  respondent  herein,  is 
a  domestic  corporation,  organized  in  November,  1905.  It  owns 
and  operates  a  gas  plant  in  the  counties  of  Genesee  and  Livings- 
ton, New  York.  From  the  meager  record  before  us  I  think  we 
may  infer  that  its-principal  business  oflSce  is  at  Pavilion,  New 
York.  Since  its  incorporation,  it  has  been  procuring  and  dis- 
tributing natural  gas  in  the  locality  where  it  is  now  operating. 
Different  rates  prevail  in  the  different  towns  and  villages  in 
which  its  gas  is  distributed.  The  distribution  of  this  gas  to  the 
consumer  is  permitted  by  a  franchise  from  the  several  towns  and 
villages,  granted  upon  an  agreement,  on  the  part  of  respondent, 
incorporated  in  the  franchise,  that  the  maximum  rate  charged 
for  gas  per  1,000  cubic  feet,  should  not  exceed  the  amount  named 
in  the  franchise.  In  August,  1919,  respondent,  as  petitioner, 
filed  its  petition  Avith  the  Public  Service  Commission,  Second 
District,  for  permission  to  increase  its  rates  to  consumers  to  au 
amount  in  excess  of  the  rates  fixed  by  the  agreement  in  the  fran- 
chise. No  evidence  was  taken.  Some  negative  direction  was 
given  by  the  Commission,  which  proceeding  was  found  by  the 
court  at  special  term,  upon  the  hearing  herein  had,  not  to  have 
conferred  jurisdiction  upon  the  Commission  to  make  any  order 
fixing  rates ;  that  there  was  no  evidoice  upon  which  the  Commis- 
sion could  legally  act,  or  base  a  finding,  and  whatever  it  did  in 
that  r^ard  was  of  no  binding  force.  With  that  finding  I  fully 
agree.  An  ineffectual  order  is  no  order  at  all.  The  respondent 
evidently  reached  the  same  conclusion,  and  on  February  7,  1920, 
filed  a  schedule  of  rates  at  85  cents  per  1,000  cubic  feet,  with  a 
discount  of  10  cents  per  1,000  cubic  feet  for  payment  within  a 
time  limited  by  said  schedule  so  filed. 

The  Public  Service  Commission  has  no  power  not  conferred 
upon  it  by  statute.  It  has  no  implied  powers  which  it  can  exer- 
cise through  a  second  or  third  deputy  clerk  over  the  telephone* 
Its  acts,  to.be  valid,  must  be  in  their  nature  judicial.  The  Pub- 
lic Service  Commissions  Law  was  enacted  for  the  benefit,  alike^ 
of  the  producer  and  consumer,  lodging  the  right  of  the  initiative 
in  them  as  well  as  in  the  CammissiiML    Public  Service  Commia*- 

P.UJ1.1921D. 
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flion  V.  Iroquois  Natural  Gas  Co.  184  App.  Div.  285,  P.U.R. 
1918F,  687,  171  K  Y.  Supp-  379,  affirmed  226  X.  Y.  580,  123 
N.  E.  885,  without  opinion.  Section  66,  subdivision  12,  after 
stating  the  power  lodged  in  the  Public  Service  Commission  to  re- 
quire gas  and  electrical  corporations  to  keep  open  for  public  in- 
spections their  schedule  of  rates  and  each  and  every  privilege 
they  have,  with  facilities  for  the  same,  provides  further:  "Un- 
less the  Commission  otherwise  orders,  no  change  shall  be  made  in 
any  rate  or  charge,  or  in  any  form  of  contract  or  agreement  or 
any  rule  or  regulation  relating  to  any  rate,  charge  or  ser\'ice,  or 
in  any  general  privilege  or  facility,  which  shall  have  been  filed 
and  published  by  a  gas  corporation,  an  electrical  corporation  or 
municipality  incompliance  with  an  order  of  the  Commission,  ex- 
cept after  thirty  days'  notice  to  the  Commission  and  publication 
for  thirty  days  as  required  by  order  of  the  Commission,  which 
shall  plainly  state  the  changes  proposed  to  be  made  in  the  sched- 
ules then  in  force  and  the  time  when  the  change  will  go  into 
effect.  The  Commission  for  good  cause  shown  may  allow 
changes  without  requiring  the  thirty  days'  notice  under  such  con- 
ditions as  it  may  prescribe." 

Under  this  provision  of  the  statute  the  respondent  filed  its 
schedule  of  rates  as  aforesaid.  These  rates  are  higher  than  the 
rates  provided  for  in  its  franchise.  The  appellant  entertained 
the  opinion  that  respondent  was  violating  the  law  because  of  such 
charge  for  gas  in  excess  of  the  rates  named  in  the  franchise. 
Under  §  74  of  the  Public  Service  Commissions  Law,  the  Com- 
mission instituted  these  proceedings  by  a  petition  dated  April  15, 
1920.  The  respondent  answered,  issue  was  joined,  and  the  mat- 
ter came  on  for  a  hearing  in  April,  1920.  The  only  question  liti- 
gated was  whether  respondent  violated  any  law  in  filing  its  sched- 
ule of  rates  and  collecting  thereunder.  We  have  agreed  hereto- 
fore herein,  with  the  special  term,  that  there  was  no  prior  legal 
order  prohibiting  the  action  of  the  respondent. 

The  remaining  questions  is :  Could  the  gas  company  increase 
its  rates  over  the  limit  provided  for  in  the  franchise  agreement, 
by  filing  its  schedule  and  giving  the  notice,  as  provided  in  §  66, 
subdivision  12,  of  the  Public  Service  Law?  The  appellant 
argues  that  it  cannot  be  done  without  the  intervention  of  the  Pub- 
lic Service  Commission:    (1)  Because  it  is  in  violation  of  a  pre- 
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vioiis  order  made  by  the  Commission.  (2)  That,  to  increase  the 
rates  over  the  agreed  limit  in  the  franchise  agreement,  the  JPublic 
Service  Commission  must  affirmatively  act  by  giving  its  approval. 
The  first  ground  is  already  disposed  of  contrary  to  the  contention 
of  Uie  appellant.  That  leaves  the  second  ground  for  considera- 
tion, not  as  an  original  proposition,  but  in  the  light  of  decisions 
heretofore  made  involving  similar  situations. 

North  Hempstead  v.  Public  Service  Corp.  193  App.  Div.  224, 
P.U.R1921A,  262,  183  N.  Y.  Supp.  788,  involves  the  same 
questions  presented  upon  this  appeal  and  is  relied  upon  by  appel- 
lant to  sustain  its  contention.  It  is  the  only  case  sustaining  ap- 
|>ellant  upon  the  same  state  of  facts,  and  is  sufficient  if  it  may  be 
regarded  as  the  settled  law  of  this  state.  The  opinion  is  an  able 
one,  and  I  should  hesitate  to  differ  with  the  learned  judge  who 
wrote  it;  but  I  ft»el  that  the  statute  (§  66,  subdivision  12,  of  the 
Public  Service  Commissions  Law)  and  cases  in  the  court  of  ap- 
peals overrule  the  conclusion  reached  in  Hempstead  case,  supra. 

First.  As  to  the  Public  Service  Commissions  Law,  supra: 
The  thirty-day  interim  between  the  filing  of  the  proposed  rates, 
the  notice  to  the  Commission,  and  notice  to  the  consumers,  people, 
])y  publication  of  the  intention  to  raise  the  rates  and  the  extent 
of  such  raise,  before  the  proposed  raise  can  go  into  effect,  mean 
more  than  a  mere  formal i^ty.  I  conceive  its  purpose  to  be  that 
anyone  affected  and  dissatisfied  with  the  proposed  raise  in  rates 
may  fake  action  to  prevent  it  before  such  rates  go  into  effect. 
The  procedure  is  orderly,  and  it  is  expeditious  if  the  parties  de- 
sire to  make  it  so.  It  gives  both  parties  cei-tain  rights,  which,  if 
their  exercise  is  just  and  reasonable,  can  be  maintained  without 
the  intervention  of  any  other  body.  If,  however,  complaint  is 
made,  or  the  Commission  itself  has  reason  to  believe  that  the  pro-' 
cedure  of  the  gas  company  is  not  just  and  reasonable,  action  is 
provided  for  under  §§  71,  72  and  74  of  the  Public  Service  Com- 
missions Law.  That  such  procedure  meets  the  approval  of  the 
Court  of  Appeals  seems  apparent  in  the  Iroquois  Natural  Gas 
Co.  case,  226  K  Y.  580,  123  N.  E.  885,  supra.  It  is  appre- 
ciated that  the  circumstances  are  somewhat  diflFerent  in  the  two 
cases,  but  I  think  this  procedure  is  approved. 

In  People  ex  rel.  South  Glens  Falls  v.  Public  Service  Commis- 
sion, 225  N.  Y.  216,  P.U.R.1919C,  374,  121  K  E.  777,  the 
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village  granted  to  the  TInited  Gas,  Electric  Light  &  Fuel  Com- 
pany a  franchise  through  its  streets  for  fifty  years,  in  considera- 
tion that  it  should  not  charge  to  exceed  $1.25  per  1,000  cubic  feet 
of  gas  illuminating  or  fuel  purposes.  This  was  in  1900.  The 
opinion  says:  ^^In  August  of  1917,  the  gas  company  increased 
its  rate  to  $1.60  per  thousand  cubic  feet." 

Xt  does  not  disclose  in  the  opinion  in  the  court  of  appeals  by 
what  method  the  raise  was  effected;  but  the  dissenting  opinion 
in  the  appellate  division  (185  App.  Div.  912,  171  X.  Y.  Supp. 
1054)  shows  that  §  66,  subdivision  12,  was  considered  and  fol- 
lowed by  the  gas  company.  The  South  Glens  Falls  case,  supra, 
is  controlling  here. 

I  favor  affirmance. 


NEW  YORK  SUPREME  COURT,  APPEIiliATE  DIVISIOX,  FOURTH 

DEPARTMENT. 

VILLAGE  OF  WARSAW 

V, 

PAVILION  NATURAL  GAS  COMPANY. 
(—  App.  Div.  — ,  187  N.  Y.  Supp.  350.) 

Rates  —  Rate  contract  —  Binding  effect. 

1.  A  gas  corporation  which  has  entered  into  a  franchise  agree- 
ment with  a  municipality  by  which  its  rates  are  fixed,  receiving,  as  a 
consideration,  privileges  granted  it  by  the  mimicipality,  is  firmly 
bound  by  such  franchise,  and  cannot  exceed  franchise  rates  unless 
relieved  .therefrom  by  the  state. 

Rates  —  Rate  contract  —  Manner  of  changing. 

2.  A  gas  corporation  has  no  power  to  change  a  rate  fixed  by  fran- 
chise by  merely  filing  a  schedule  increasing  rates. 

[March  16,  1921.] 

Appeal  from  an  order  of  Special  Term,  granting  an  injunc- 
tion pendente  lite,  restraining  a  gas  company  from  discontinuing 
service  in  order  to  enforce  an  increased  rate;  affirmed.  For 
Special  Term  decision  see  111  Misc.  565,  P.U.R.1920D,  855, 
182  K  Y.  Supp.  73. 

Appearances:  James  M.  E.  O'Grady,  of  Kochester,  for  ap- 
pellant; Clarence  H.  GreflF,  of  Warsaw  (Arthur  E.  Sutherland, 
of  KoChester,  of  coraisel),  for  respondent 

P.U.RJ.921D. 
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Davis,  J.:  The  appellant,  a  domestic  gas  corporation,  on 
April  14,  1909,  obtained  from  the  village  of  Warsaw,  a  munic- 
ipal corporation,  a  franchise  whereby  it  was  permitted  to  lay 
its  mains  and  pipes  in  the  streets,  agreeing  on  its  part  that  it 
would  furnish  a  supply  of  gas  to  its  customers  in  said  village, 
including  the  municipality  itself,  at  a  maximum  rate  of  40  cents 
per  1,000  feet  for  the  individual  customers,  and  20  cents  per 
1,000  feet  to  the  municipality  for  lighting  certain  buildings. 
The  term  of  this  agreement  was  fifty  years. 

The  corporation  thereafter  laid  its  mains,  established  and 
charged  the  franchise  rates  to  the  municipality  and  its  citizens, 
filing  and  publishing  schedules  thereof  as  the  law  and  the  or- 
ders of  the  Public  Sen-ice  Commission  required.  It  is  now 
claimed  by  the  corporation  that  owing  to  changed  conditions 
these  rates  have  become  unprofitable.  It  says  that  it  does  not 
leceive  sufficient  revenue  from  the  sale  of  its  gas  to  pay  opier- 
uting  expenses.  Therefore,  on  August  8,  1919,  it  filed  a  peti- 
tion with  the  Public  Service  Commission  of  the  Second  Dis- 
trict, for  leave  to  increase  its  rate  to  individual  customers  to 
75  cents  per  1,000  feet.  The  village  appeared  and  filed  objections, 
and  a  proceeding  was  conducted  by  the  Commission  to  deter- 
mine w^iether  or  not  such  increase  should  be  permitted. 

While  this  pi-oceeding  was  pending,  the  corporation  on  Feb- 
ruary 7,  1920,  filed  a  schedule  with  the  Commission  fixing  the 
rate  for  the  individual  consumers  at  85  cents  per  1,000  feet. 
This  rate  was  to  become  effective  March  10th,  and  would  be 
collected  the  following  month.  When  bills  were  received  by 
customers  in  April  they  were  charged  the  new  rate,  and  their 
bills  contained  a  notice  that  the  gas  would  be  shut  off,  if  the 
rate  was  not  paid.  Thereupon  the  village  brought  this  action, 
and  obtained  a  temporary  injunction  restraining  the  corpora- 
tion from  enforcing  the  rate  and  shutting  off  the  gas.  From  the 
order  granted  at  special  term  this  appeal  was  taken. 

The  question  fairly  presented  here  is:    Did  the   appellant 

have  the  right,  sanctioned  by  legislative  act/  to  file  such  schedule 

of  increased  rates,  and  thereby  abrogate  the  franchise  rate,  and 

establish  a  higher  one  without  notice  to  the  village,  and  without 

action  thereon  by  the  Public  Service  Commission  ? 

The  right  to  increase  such  rate  is  claimed  under  the  provi- 
P.U.R.1921D.  2 
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sions  of  §  66,  subdivision  12,  of  the  Public  Service  Commissions 
Law  (Consol.  Laws,  chap.  48).  That  section  grants  to  the  Pub- 
lic Service  Commission  supervision  over  gas  and  electrical  cor- 
porations, with  power,  among  other  thinas,  to  require  them  to 
file,  print,  and  to  keep  open  to  public  inspection  schedules  of 
rates  and  charges  made.  The  purpose  of  this  portion  of  tlie 
Jaw  is  evidently  that  the  public  may  have  notice  of  what  con- 
sumers will  be  re<|uired  to  pay,  and  that  it  may  be  known  that 
there  will  be  no  discrimination  between  consumers  of  the  same 
class. 

The  corporations  are,  by  a  further  provision,  forbidden  to 
change  the  rate,  charge,  or  service  so  filed — "except  after  thirty 
days'  notice  to  the  Commission  and  publication  for  thirty  days 
as  required  by  order  of  the  Conuuission,  which  shall  plainly 
state  the  changes  proposed  to  be  made  in  the  schedule  then  in 
force  and  the  time  when  the  change  will  go  into  effect." 

The  purpose  of  this  portion  of  the  law  also  is  plain.  It  is 
intended  to  prevent  the  giving  of  special  rates  to  favored  cus- 
tomers, and  the  exaction  of  unjust  and  unreasonable  rates  from 
the  public  generally ;  for,  if  the  schedule  of  rates  is  filed  and  pub- 
lished  thirty  days  before  the  rates  become  effective,  any  munic- 
ipality, or  a  sufficient  number  of  individuals  interested,  or  the 
C^ommission  on  its  own  motion,  may  take  action  to  prevent  such 
discriminatory  or  unreasonable  rates  from  going  into  effect.  See 
Public  Service  Commissions  Law,  §  G^),  subd.  5,  and  §§  71,  72. 

It  was  under  this  latter  provision  of  subdivision  12  that  the 
corporation  acted  in  seeking  to  establish  the  increased  rate  now  in 
question,  and  it  says  that  it  took  this  action  to  change  its  rate, 
relying  upon  the  decision  of  this  court,  where  a  similar  increase 
in  a  rate  was  upheld,  in  Public  Service  Commission  and  Buffalo 
V.  Iroquois  Natural  Gas  Co.  184  App.  Div.  285,  P.U.R.1918F, 
687,  171  N.  Y.  Supp.  379,  affirmed  226  N.  Y.  680,  123  N".  E. 
885.  That  case  is  not  an  authority  for  the  appellant's  position 
here.  The  facts  in  that  case,  not  fully  disclosed  in  the  opinion, 
were  that  the  gas  company  had  not  attempted  to  file  a  rate  in 
excess  of  a  pre-existing  franchise  rate;  and  the  gas  corporation 
had  entered  into  a  certain  stipulation,  the  legal  effect  of  which, 
the  Commission  and  the  city  contended,  would  prevent  the  filing 
and  collection  of  a  new  rate  by  the  gas  company.  We  held  that 
P.U.n.l92iD. 
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this  stipulation  did  not  apply  to  tlie  method  adopted  by  the  cor- 
poration in  increasing  the  rate,  and  in  the  absence  of  a  fran- 
chise rate  the  company  could  establish  a  legal  rate  for  its  con- 
siuners  by  filing  a  new  schedule  as  provided  by  §  66,  subd.  12, 
of  the  Public  Service  Commissions  Law. 

We  hold  the  same  doctrine  now.  There  are  two  methods  pro- 
vided by  that  statute  by  which  a  gas  cori>oration  may  increase 
its  rate:  First,  where  there  is  no  prohibitory  contract  or  fran- 
chise rate,  by  filing  a  new  schedule  of  rates  as  authorized  by  § 
06,  subd.  12,  and  the  rules  and  regulations  of  the  Commission, 
and  unless  this  rate  is  declared  invalid  by  an  order  of  the  Com- 
mission, after  hearing,  it  will  stand  as  the  legal  rate;  second, 
where  a  maximum  rate  fixed  by  contract  or  franchise  exists, 
which  the  corporation  deems  unjust  and  unreasonable,  due  to 
a  change  of  conditions  from  the  time  when  the  rate  was  agreed 
upon,  the  corporation  may  make  complaint  to  the  Commission 
under  the  provisions  of  §  71,  and  when  notice  is  given  to  those 
affected  thereby,,  and  after  a  hearing  and  investigation  by  the 
Conmiission,  as  provided  in  §  72,  tlie  Commission  may  abro- 
gate the  C4:)ntract  rate  by  its  order,  giving  the  corporation  the 
rate  to  which  it  may  be  entitled,  not  exceeding  a  rate  fixed  by 
statute. 

[1]  A  gas  corporation,  when  duly  permitted  to  do  business 
in  this  state,  may  elect  originally  whether  it  will  do  business 
without  special  contracts  under  an  estrtblishecl  sciiedule  of  rates, 
reserving  the  right  given  by  law  to  make  changes  therein  as  the 
conditions  demand,  or  whether  it  will  make  contracts  for  a  re- 
sale of  its  product,  or  an  agreement  by  franchise  to  sell  to  a 
municipality  and  its  citizens  at  a  fixed  rate,  receiving  as  a  con- 
sideration privileges  granted  it  by  the  municipality.  If  it 
(booses  the  latter  course,  and  the  rates  fixed  are  not  discrimin- 
atory, it  has  bound  itself  as  firmly  as  individuals  can  bind  them- 
selves in  making  contracts,  with  this  exception :  The  state  itself 
may  relieve  either  party  to  the  contract  from  the  obligation  to 
j>ay  or  to  receive  a  fixed  rate,  if  the  rate  is  unjust  and  unreason- 
able. 

This  control  by  the  state  over  contracts  of  this  nature  exists 
by  virtue  of  its  reserved  police  power.  The  state,  through  the 
legislature,  may  regulate  rates  and  the  means  of  service  of  pub- 

I».U.R.1021D. 


Digitized  by 


Google 


20  NEW  YORK  SUPREME  COURT. 

lie  utilities,  and  intervene  in  contracts  for  furnishing  transpor- 
tation, light,  heat,  power,  or  other  public  service.  It  may  say 
whether  the  contract  rate  is  ^U3just  or  unreasonable,  and  modify 
or  adjust  the  terms  of  the  contrqct  in  the  public  interest.  The 
exercise  of  this  power  is  an  act  of  sovereignty,  and  very  largely 
this  power  by  statute  has  been  delegated  to  the  Public  Service 
Commissions.  Such  legislation  does  not  violate  the  constitu- 
tional inhibition  that  the  obligation  of  contracts  may  not  be  im- 
paired, for  contracts  of  this  nature  are  made  ordinarily  in  con- 
templation that  the  state  possesses  tlie  power  to  regulate  rates, 
and  may  at  any  time  exercise  it.  These  principles  are  so  well 
known  and  established  that  it  is  no  longer  necessary  to  cite  au- 
thority. But  the  state  has  not  delegated  and  could  not  delegate 
to  a  private  person  or  to  a  public  service  corporation  the  right 
to  declare  invalid  or  to  modify  contracts  because  they  were  un- 
profitable, or  for  any  other  reason.  In  regulating  the  motlio<l 
by  which  a  gas  corporation  may  change  its  rate  to  its  custonu-rs, 
when  it  is  not  restricted  by  any  contract  or  frandiise,  the  state 
does  not  thereby  impart  to  the  corporation  its  own  police  power. 

[2]  The  gas  corporation  may  not  legally  assume  to  be  vested 
with  the  rate-making  power  and  to  be  the  arbiter  of  the  adequacy 
and  reasonableness  of  its  rates.  It  may  not  assume  power  to 
decide  these  questions  in  its  own  favor  and  proceed  to  abrogates 
the  contract  whose  benefit  it  has  long  enjoyed.  It  may  not,  of 
its  own  motion,  say  that  it  will  no  longer  be  bound  by  a  contract 
because  it  has  become  unprofitable.  The  courts  even  will  not 
relieve  parties  from  hard  bargains  simply  because  they  are  such. 
Columbus  R.  Power  &  Light  Co.  v.  Columbus,  249  U.  S.  399, 
P.U.E.1919D,  239,  39  Sup.  Ct.  Eep.  349,  63  L.  ed.  669,  6 
A.L.E.  1648. 

The  gas  corporation  has  the  same  right  to  ask  modification 
of  the  contract  in  the  public  interest  that  the  municipality  would 
have,  if  the  physical  property  and  apparatus  used  by  the  corpo- 
ration became  insufficient  or  dangerous  to  health,  or,  if  the  rates 
in  the  course  of  time  became  exorbitant  and  unreasonable,  the 
right  to  appeal  to  the  sovereign  state  or  to  its  del^ated  agent 
having  dominion  over  such  matters.  The  corporation  has  no 
greater  right  than  the  municipality  to  determine  for  itself  the 
merits  of  such  a  disputed  question.  See  opinion  of  Crane,  J., 
r.U.R.1921D. 
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in  People  ex  rel.  South  Glens  Falls  v.  Public  Service  Commis- 
sion, 225  X.  Y.  216,  222,  P.U.R.1919C,  374,  121  N.  E.  777. 

The  question  we  have  been  called  upon  to  decide  has  already 
been  determined  in  the  second  department,  and  we  agree  in  the 
conclusions  reached  by  Kelly,  J.,  in  North  Hempstead  v.  Pub- 
lic Service  Commission,  193  App.  Div.  224,  P.U.R.1921A, 
262,  183  X.  Y.  Supp.  788.  The  same  conclusion  has  been  ar- 
rived at  in  several  cases  at  Special  Term.  See  Mt.  Morris  v. 
Pavilion  :N^atural  Gas  Co.  P.U.E.1921A,  269,  183  X.  Y.  Supp. 
792;  Warsaw  v.  Pavilion  Xatural  Gas  Co.  184  N.  Y.  Supp. 
327,  329;  Freeport  v.  Xassau  &  Suffolk  Lighting  Co.  Ill  Misc. 
671,  P.U.R.1920D,  852,  181  N.  Y.  Supp.  830. 

For  the  reasons  stated,  the  order,  appealed  from  must  be  af- 
firmed with  costs. 

Order  affirmed,  with  $10  costs  and  disbursements.  All  con- 
cur. 


NEW  YORK  PUBLIC  SERVICE  COMMISSIOX.  SECOND  DISTRICT. 

BE  NEW  YORK  TELEPHONE  COMPANY. 

[Case  No.  7720.] 

Statutes  ^  Conntruction  —  Change    of    phvaseology  ^  Pi*esumption 
raised, 

1.  Where  there  is  a  substantial  departure  from  phraseology  in  a 
statute  relative  to  telephone  companies,  it  must  be  concluded  that 
Bucli  change  of  phraHeoIog\'  was  adopted  for  some  well  defined  purpose 
of  the  legislature. 

Commissions  —  Jurisditdion  —  Power  to  change  rate  strhedule, 

2.  The  holding  of  a  full  hearing  is  not  a  jurisdictional  condition 
precedent  to  extending  the  consent  of  the  Xew  York  Commission  to  an 
increase  of  rates  bv  a  telephone  company  and  an  order  made  by  the 
Commission  fixing  such  rates. 

Rates  ^  Reanonahleness  —  Etnet*gency, 

3.  A  telephone  utility,  wliose  operating  expenses  have  been  in- 
creased by  increased  salaries  recommended  by  the  Commission,  should 
be  granted  an  emergency  increase  in  rates  pending  final  determination 
of  reasonable  rates. 

Ueturt^  —  Emergency  relief  —  Conditions. 

4.  A  telephone  company  which  has  been  granted  an  increased  rate 
aa  emergency  relief,  was  required  to  furnish  security  to  reimburse  its 
patrons  for  any  sums  which  might  be  paid  in  excess  of  the  rates  to 
be  determined  reasonable  in  a  final  proceeding. 

P,U.R.1921D. 
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Rates  ^  Si*heduies  —  Procedure. 

Discussion   of   the  procedure   to   be   followed   in    increasing   rate 
schedules  under  the  New  York  law,  p.  23. 
CommiHsions  *  Power  to  grant  temporary  relief. 

Discussion  of  the  power  of  the  New  York  Commission  to  grant 
temporary  relief  to'  a  telephone  utility  in  view  of  the  pending  bill 
reorganizing  the  Public  Service  Commission,  p.  28. 

(Hill,  Chairman,  and  Ibvine,  Commissioners,  dissent.) 
[March  17,  1921.] 

Application  for  lucreascd  telephone  rates  pending  final  de- 
termination of  a  proceeding  to  establish  rates ;  increase  granted. 

Kellogg,  Commissioner:  The  question  of  granting  the  re- 
lief applied  for. subdivides  itself  into  two  branches:  (1)  As  to 
the  power  of  the  Commission;  (2)  as  to  the  propriety  of  grant- 
ing the  relief  if  power  exists. 

1.  Jurisdiction  over  teleph(;ne  companies  was  vested  in  thi? 
Commission  by  chapter  673  of  the  laws  of  1910,  which  adde<l 
Article  5,  controlling  the  subject,  to  the  Public  Service  Commis- 
sions Law.  An  examination  of  this  article  shows  that  in  many 
particulars  it  varies  substantially  from  the  then  existing  articles 
of  the  law  relative  to  common  carriers  and  to  gas  and  electrical 
corporations. 

[1]  The  legislature  at  that  time  had  the  other  articles  of  the 
chapter  before  it  for  consideration  and  comparison,  and  where 
there  is  a  substantial  departure  from  phraseology  in  the  artich^ 
relative  to  telephone  companies,  it  must  be  concluded  that  suvJi 
change  of  phraseology  was  adopted  for  some  well  defined  pur- 
pose. Otherwise,  the  draftsman  naturally  would  have  followed 
the  wording  of  similar  provisions  of  the  law  as  they  then  8t>xl. 

The  method  by  which  rates  could  be  initiated  by  telephone  com- 
panies was  substantially  that  in  eftect  as  to  other  utilities,  name- 
ly by  the  filing  of  tariff  schedules.  This  was  provided  for  by  § 
92,  and  rates  were  established  as  fixed  by  the  company  in  its  filed 
tariffs  as  provided  in  subdivision  1  of  that  section. 

Subdivision  2  provided  that  no  change  in  the  filed  rate  should 
be  made  by  the  company  except  after  thirty  days'  notice  to  the 
Commission.  Tlie  subdivision  contained,  however,  the  following 
provision:    The  Commission  for  good  cause  shown  may  allow 
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changes  in  rates,  chains,  or  rentals  without  requiring  the  thirty 
days'  notice  under  such  conditions  as  it  may  prescribe. 

These  special  pennissions  have  been  granted  without  hearing 
to  any  parties  interested  in  ordinary  cases,  and  it  has  never  been 
considered  that  a  hearing  was  necessary  as  a  condition  precedent 
to  an  order  being  made  by  the  Commission  curtailing  the  thirty 
days'  notice. 

The  primary  and  usual  method,  therefore,  of  establishing 
a  telephone  rate  is  for  the  company  to  file  a  tariff,  and  the  ordi- 
nary method  to  change  a  rate  is  for  the  telephone  company  to  file 
another  tariff  on  thirty  days'  notice,  which,  however,  may  be 
shortened  by  the  Commission  if  it  deems  proper,  and  such  short- 
ening may  be  made  without  notice  to  any  municipality  or  party 
interested  and  without  a  hearing. 

Where,  however,  there  is  a  complaint,  or  the  Commission  of  its 
own  motion  enters  into  an  inquiry  as  to  excessiveness  or  unrea- 
sonableness of  rates  charged,  then  it  is  expressly  provided  that 
the  order  can  only  be  made  after  a  hearing. 

Having  provided  that  the  primary  order  after  such  a  contro- 
versy can  only  be  made  after  a  hearing,  which  properly  means  a 
full  and  complete  hearing,  the  same  subdivision  of  §  97  con- 
elndes  as  follows :  Thereafter  no  increase  in  any  rate,  charge,  or 
rental  so  fixed  shall  be  made  without  the  consent  of  the  Commis- 
sion. 

This  was  new  matter  added  to  the  procedure  relative  to  tele 
phone  rates.  The  language  of  §  97  otherwise  follows  very  closely 
in  its  verbiage  §  49  relative  to  carriers,  and  §  72  relative  to  gas 
and  electrical  corporations. 

Neither  of  these  sections,  however,  contained  language  in  any 
degree  similar  to  that  just  quoted.  It  was  bodily  added  to  the 
.section  affecting  telephone  rates.  It  was  not  contained  in  the  pre- 
existing sections  as  to  other  utilities,  and  was  placed  in  the  law 
for  some  purpose. 

The  question  arises  whether  this  consent  of  this  Commission 

can  only  be  granted  after  a  complete  and  full  heaiung  has  been 

had  on  the  subject.    If  this  were  the  intention  of  the  law,  there 

would  be  no  purpose  whatsoever  in  adding  the  words  in  question. 

The  same  result  would  have  been  obtained  if  they  were  not 

written. 
P.U.R.1921D. 
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The  manifest  purpose  seems  to  have  been  to  prescribe  the 
effect  of  an  order  gi^anted  by  the  Conmiission,  and  the  effect  of 
such  an  order  was  provided  to  be  that  the  power  of  the  company 
in  fixing  rates  by  tariff  filing  should  not  be  exercised  after  the 
making  of  an  order  by  the  Commission  limiting  the  rate,  ^vithout 
the  consent  of  this  C-ommission.  If  such  consent  could  only  be 
granted  after  a  hearing,  that  provision  would  undoubtedly  have 
been  included  in  the  phraseology  of  this  sentence,  as  it  had  been 
included  in  the  oi>euing  sentence  of  the  same  subdivision  in  refer- 
ence to  making  the  rate  fixing  order  in  the  first  instance. 

The  same  subdivision  of  the  same  section  provides  that  an  or- 
der of  the  Commission  made  on  a  complaint,  or  on  inquiry  of  its 
own  motion,  affwting  a  rate  fixed  by  filing  of  the  tariff,  could 
only  be  made  after  a  hearing. 

The  Public  Service  Commissions  Law  is  rife  with  such  pro- 
visions, and  where  these  provisions  are  omitted  it  is  significant, 
and  a  strong  argument  from  the  very  fact  of  such  omission  arises 
that  a  hearinn;  is  not  necessary.  If  the  consent  could  onlv  be 
granted  after  a  hearing,  the  law  would  have  so  specifi(»d,  as  it 
does  si)ecify  in  the  numerous  iustances  where  hearings  are  re- 
([uired. 

It  would  seem,  tluM-efore,  that  the  Commission  has  the  juris- 
dictional power  to  gi^ant  its  ctmseut  to  an  increased  rate,  and  that 
whether  or  not  a  hearing  sliould  be  had  on  the  subject  is  within 
its  discretion. 

A  similar  power  was  exercised  by  the  Illinois  Commission  in 
an  emergency,  under  that  provision  of  law  similar  to  ours,  which 
authorized  the  filing  of  a  tariff  on  short  notice  (see  Re  Chicago 
R.  Co.  P.U.IM020B,  200).  This  course  was  sustained  by  the 
court  in  Chicago  R.  Co.  v.  Chicago,  202  111.  100,  P.U.R.1021A, 
77, 12G  X.  E,  585. 

[2]  In  our  statute,  moreover,  we  have  the  added  feature  of  an 
express  provision  inserted  prohibiting  the  increase  of  a  rate  by 
a  company,  after  an  order  made  by  the  Commission,  without  its 
consent.  From  this  it  necessarily  follows  that  the  ordinary  pow- 
er of  the  company  to  fix  rates  by  tariff  without  consent,  existing 
in  all  cases  except  where  the  rate  has  been  fixed  by  the  order  of 
this  Commission,  may  be  exercised  in  the  latter  case  with  the  con- 
sent of  the  (  ommission,  and  a  holdingpof  a  full  hearing,  with  the 
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long  delay  consequent  thereon,  and  the  heavy  expenditure  oft- 
times  necessary,  is  not  a  jurisdictional  condition  precedent  to 
extending  the  consent  of  this  Commission  to  an  increase  of  rates 
by  a  telephone  company  after  an  order  made  by  this  Commis- 
sion fixing  such  rate. 

2.  The  power  which  exists,  however,  should  be  very  seldom, 
and  onlv  in  extreme  cases,  exercised  until  after  a  full  and  com- 
plete  hearing.  The  whole  theory  of  the  Public  Service  Com- 
missions Law  is  to  the  contrary. 

There  exists,  however,  in  this  case  a  very  unusual  condition. 
A  hearing  now  is  in  progi'ess  to  again  fix  the  rates  by  order  of 
this  Commission,  and  has  been  in  progress  since  October  1st,  a 
period  of  nearly  five  months.  Indications  are  that  a  very  sub- 
rtanital  period  will  elapse  before  the  hearings  can  be  completed. 
Then  will  follow  the  submission  of  the  case  by  the  parties,  and 
the  examination  and  study  necessary  for  the  proper  determina- 
tion by  this  tribunal. 

Evidence  has  been  submitted  by  the  plaintiff  indicating  that 
fiiflicient  revenues  are  not  being  obtained  to  meet  operating  ex- 
i>cnsps  alone,  to  say  nothing  of  showing  a  return  on  the  invest- 
ment. This,  however,  is  a  matter  upon  which  a  very  decided  dis- 
pute may  arise,  and  evidence  to  the  contrary  may  be  produced 
before  the  case  is  closed. 

]3ut  that  the  company  is  in  straightened  financial  condition, 
to  a  greater  or  less  extent,  is  quite  apparent  and  beyond  dispute, 
and  that  it  is  unable  to  borrow  capital  on  account  of  its  insuf- 
ficient revenue  has  been  asserted  and  has  not  been  disputed. 

Over  eighty  thousand  applications  for  teleph(;ne  service  in  the 
city  of  New  York  are  pending,  and  cannot  be  granted  unless 
methods  are  provided  for  increasing  the  plant  of  the  company, 
and  capital  cannot  be  procured  for  investment  in  the  enterprise 
unless  an  adequate  return  thereon  can  be  assured.  A  very  great 
public  inconvenience  arises  from  this  situation,  and  an  emergency 
exists  calling  for  extraordinary  measures. 

Much  of  the  increase  in  operating  cost  is  due  to  the  increase 

in  wages  paid  employees.     During  the  years  of  the  war  and 

shortly  following,  the  telephone  service  in  the  city  of  Xew  York, 

which  up  to  that  time  had  been  at  the  highest  efficiency,  com- 
P.U.R.1921D. 
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menced  to  deteriorate,  and  noticeably  so.  It  attracted  public  at- 
tention and  gave  rise  to  well  founded  public  complaint. 

It  was  due  largely  to  the  fact  that  experienced  operators  left 
the  service  for  the  more  attractive  wages  offered  in  munition  fac- 
tories and  other  industries  flourishing  throughout  the  war.  The 
high  level  of  wages  maintained  after  the  signing  of  the  armistice, 
and  it  was  impossible  to  find  oi)eratives  to  carry  on  the  work  of 
the  company  except  at  a  substantial  increase  over  the  wages  that 
had  been  previously  paid. 

Upon  complaints  made  to  this  Commission  as  to  the  inef- 
ficiency of  the  service  in  the  city  of  New  York,  and  an  investiga- 
tion disclosing  its  causes,  this  Commission  realized  and  urged 
the  necessity  for  payment  of  adequate  wages  to  employees,  to  re- 
tain the  old  and  to  attract  new  operatives  to  the  service.  This  rec- 
cmmendation  was  not  only  made  to  the  company  at  the  time,  but 
upon  being  called  u^wn  by  the  assembly  to  report  the  causes  of  the 
inefficiency  of  the  service  in  the  city,  the  Commission  again  urged 
such  increase  in  salaries  in  order  to  procure  a  proper  service. 

Salaries  were  accordingly  increased,  and  it  is  as  a  result  of  this 
increase  in  part  at  least  that  the  income  of  the  company  has  been 
materially  reduced.  It  appears  in  the  evidence  in  the  pendin<r 
proceeding  that  the  increases  in  compensation  paid  employees 
from  August  1,  1919,  to  August  31,  1920,  exceeded  in  the  aggre- 
gate eleven  million  d(;llars  per  annum.  These  increases,  so  far 
as  they  affected  operators,  were  made  after  the  Commission's  or- 
der of  September  16,  1919,  reducing  rates  to  be  charged  by  the 
company  in  Xew  York  city. 

[3]  Without  parsing  upon  the  many  intricate  and  interest- 
ing questions  involved  in  the  pending  proceeding,  it  would  seem 
to  be  a  matter  of  elementary  justice  that  to  the  amount  of  this 
increased  cost  of  operations,  due  to  and  following  solicitiitions 
and  directions  of  this  Commission,  the  company  should  be  pcM- 
mitted  to  reimburse  itself  pending  the  proceeding,  which  may 
not  be  terminated  for  many  months.  In  other  words,  ian  expendi- 
ture made  necessary  by  an  order  of  this  Commission  should  b(» 
secured  by  this  Commission  to  the  company  until  the  final  de- 
termination of  its  full  rights  of  the  parties  to  the  matter. 

[4]  Such  consent,  however,  should  be  extended  only  upon  the 
condition  that  the  company,  with  one  or  more  sufficient  sureties, 
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enter  into  an  obligation  to  reimburse  its  patrons  for  any  sums 
which  may  be  paid  in  excess  of  the  rates  which  in  the  proceeding 
may  finally  be  determined  to  be  just  and  reasonable. 

Of  an  order  of  this  kind  no  one  can  justly  complain,  and  as  a 
result  the  credit  of  the  company  should  be  re-established  to  a 
degree  sufficieut  to  enable  it  to  procure  necessary  funds  to  install 
with  reasonable  expedition  telephone  service  for  the  eighty 
thousand  waiting  applicants.  The  inability  of  so  large  a  number 
to  procure  a  service  which  has  become  a  necessity  of  business  life, 
and  a  very  common  comfort  of  home  life,  should  no  longer  exist. 
Its  present  existence  justifies  the  exercise  of  the  power  of  this 
Commission  to  give  its  consent  to  an  increased  rate  without  the 
long  delay  necessary  to  a  hearing  and  a  final  determination. 

Commissioners  Barhite  and  Van  Namee  concur,  each  with 
memorandum ;  Chairman  Hill  and  Commissioner  Irvine  dissent, 
each  with  meniorandum. 

Barhite,  Commissioner,  concurring:  This  is  an  application 
by  the  New  York  Telephone  Company  for  an  order  permitting  it 
to  increase  temporarily  its  rates  until  the  final  order  to  be  made 
in  this  proceeding.  On  March  30,  1915,  after  a  hearing,  this 
Commission  made  an  order  fixing  telephone  rates  within  the  city 
4-if  New  York  which  were  to  be  effective  from  July  1,  1915,  for 
three  years,  and  thereafter  until  the  further  order  of  the  Commis- 
sion. On  September  16,  1919,  an  order  was  made  amending  the 
.'»rder  of  March  30,  1915,  by  reducing  some  of  tlie  rates  then 
effective,  8  per  cent  from  the  then  level.  The  telephone  company, 
by  petition  filed  August  25,  1920,  again  comes  to  the  Commission 
and  asks  that  the  present  rates  may  be  increased.  The  first  hear- 
ing upon  this  petition  was  had  on  the  18th  day  of  October  1920, 
and  since  that  time  numerous  hearings  have  been  held,  and  it  is 
\cry  evident  that  it  will  be  some  considerable  time,  probably  sev- 
al  months,  before  the  proceeding  is  brought  to  a  conclusion.  The 
telephone  company,  as  noted  above,  now  asks  that  the  Commis- 
5»ion  will  make  a  temporary  order  giving  it  relief  pending  the 
time  the  proceedings  are  under  consideration.  It  has  in  the 
■past,  generally  speaking,  been  the  opinion  of  the  Commission  that 
it  had  no  power  to  make  a  temporary  order  fixing  rates  until  at 
the  conclusion  of  a  hearing  in  which  both  sides  had  full  opportun- 
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ity  to  present  the  evidence  which  they  desired ;  in  fact,  this  Com- 
mission, in  its  annual  report  to  the  present  legislature,  made  a 
suggestion  that  there  ought  to  be  power  in  the  Commission  to 
make  a  temporary  order  with  regard  to  rates  during  the  pen- 
dency of  proceedings,  and  in  a  bill  now  pending  in  the  legisla- 
ture that  power  is  given. 

A  careful  consideration,  however,  of  subdivision  1  of  §  97  of 
the  Public  Service  Commissions  Law  clearly  indicates  that  un- 
der facts  as  they  exist  in  this  case  the  Commission  has  the  power 
to  make  a  temporary  increase  in  rates,  if  such  action  seems  justi- 
fiable. The  section  in  question  provides  that  the  Commission 
may,  after  a  hearing  had  upon  its  own  motion  or  upon  a  com- 
plaint, fix  by  order  the  rates  to  be  thereafter  charged  by  any  tele- 
phone company ;  and  the  section  further  provides  that  after  such 
order  is  made  no  increase  in  any  rate,  charge,  or  rental  fixed  by 
the  order  shall  be  made  without  consent  of  the  Commission. 
That  provision  of  law  which  gives  this  C^onimission  the  power  to 
fix  rates  of  telephone  and  telegraph  companies  is  different  from 
that  which  gives  the  same  authority  over  the  rates  of  other  public 
utility  companies.  The  only  reason  why  the  legislature  should 
have  enacted  a  different  statute  governing  matters  of  rates  for 
telephone  and  telegraph  companies  from  those  which  govern 
rates  concerning  other  public  utilities,  nmst  be  that  it  was  the 
intention  that  a  different  rule  should  prevail.  It  is  unnecessary 
to  argue  the  matter  out  at  length,  but  the  only  clear  conclusion 
that  can  be  drawn  from  a  careful  reading  of  section  97,  to  which 
attention  has  been  called,  is  that  the  Commission  has  the  powe*- 
only  after  a  hearing  to  fix  rates,  and  that  when  those  rates  are 
once  fixed  by  order  the  company  cannot  thereafter  change  the 
rates  without  the  consent  of  the  Commission  itself.  There  is  no 
provision  in  the  law"  which  provides  for  a  further  hearing  on  the 
part  of  the  Commission,  but  the  matter  appears  to  be  entirely 
Avithin  the  discretion  of  the  Commission  itself.  If  the  evidence 
then  on  file  is  suflicient  to  warrant  the  Commission  in  acting 
without  a  further  hearing,  it  very  clearly  has  the  right  so  to  do. 
If,  on  the  other  hand,  the  Commission  is  not  satisfied  with  the 
(evidence  at  hand,  then  it  may  order  a  further  hearing  before  any 
change  in  rates  is  made. 

As  it  must  be  held  that  this  Commission  has  the  power  to  grant 
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the  application  of  the  company,  should  such  power  be  exercised  ? 
As  noted  above,  the  Commission  made  a  thorough  investigation 
in  1915.  It  made  a  still  further  investigation  in  1919,  and  nu- 
merous hearings  have^  been  held  over  the  question  of  rates  since 
the  18th  day  of  August  last  year.  From  the  evidence  which  has 
been  presented,  it  is  quite  clear  that  the  telephone  company  is  in 
need  of,  and  is  entitled  to  more  income  than  it  is  receiving  at  the 
present  time.  It  is  true  that  the  company  in  the  years  that  have 
passed  has  accumulated  a  surplus,  but  that  surplus  is  not  in 
shape  wh6re  it  is  available  for  the  needs  of  the  company  at  the 
present  time.  A  large  part  even  of  this  surplus  has  been  used 
by  the  company  in  extending  its  plant,  in  increasing  its  facilities, 
and  in  meeting  the  demands  which  necessarily  must  be  met  if 
business  is  to  be  continued  and  the  wants  of  the  public  satisfied. 
At  the  present  time  there  are  pending  on  the  books  of  the  com- 
pany upward  of  eighty  thousand  new  applications  for  service. 
The  company  has  been  unable  to  fill  all  these  applications  from 
lack  of  sufficient  funds  to  pay  the  expenses  of  making  the  neces- 
.sary  connections.  These  applications  have  come  in  at  an  unprece- 
ilented  rate,  and  far  exceed  in  number  the  amount  which  the 
officers  of  the  company  were  justified  in  having  in  contemplation. 
To  prevent  the  company  from  filling  these  applications  from  lack 
of  money  is  a  distinct  loss  and  disadvantage  to  the  public.  To 
prevent  the  company  from  having  every  reiisonable  facility  to  in- 
crease its  business  as  the  public  demands  is  a  direct  injury  to  the 
public  and  not  to  the  company  itself.  We  are  all  acquainted 
with  the  tremendous  increases  in  the  costs  of  labor  and  materials 
which  affect  telephone  companies  as  well  as  all  other  classes  of 
corporations  engaged  in  business.  It  may  be  said  that  the  com- 
pany can  borrow  the  money.  It  is  undoubtedly  true  that  such  a 
course  could  be  taken,  but  this  Commission  is  well  aware  of  the 
extremely  high  rates  which  must  be  paid  even  by  companies  on  a 
sound  financing  standing,  and  the  telephone  company  should  not 
be  made  to  waste  its  resources  by  paying  high  rates  for  money, 
which  high  rates,  sooner  or  later,  must  be  charged  to  the  customer 
as  a  legitimate  expense  of  the  business. 

Another  consideration,  which  should  be  taken  into  account  in 
this  application,  is  that  if  the  company  is  relieved  of  its  present 

necessities,  then  the  city  of  Ifew  York  may  have  such  time  as  it 
P.U.r;i921D. 


Digitized  by 


Google 


30  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

may  need  to  prepare  and  present  to  the  last  detail  any  defense  it 
may  have  against  the  application  of  the  company;  but,  in  the 
meantime,  while  that  defense  is  in  preparation,  the  company 
should  not  be  compelled  to  wait  for  that  which  plain  necessity 
demands,  when  we  take  into  consideration  the  fact  that  in  hold- 
ing back  a  proper  income  we  are  not  punishing  the  company  but 
the  public  who  desires  the  service. 

I  firmly  think  that  the  relief  demanded  by  the  company  should 
be  granted  without  compelling  the  company  to  give  a  bond,  with 
paid  sureties,  to  the  effect  that  it  will  return  to  its  customers  at 
the  conclusion  of  this  proceeding  any  excess  in  rates  collected  un- 
der a  temporary  order  of  this  Commission  over  and  above  the 
rates  which  the  final  order  of  the  Commission  may  determine  to 
be  proper  and  just. 

The  rates  demanded  by  sureties  companies  are  very  high,  and 
will  cost  the  telephone  company  a  considerable  amount  of  money 
if  it  is  required  to  give  a  bond.  Why  should  it  waste  its  money 
upon  sureties  rather  than  to  use  that  same  amoiuit  of  money  for 
purposes  for  which  it  is  now  seeking  relief?  The  New  York 
Telephone  Company  is  absolutely  sound  financially.  There  is  no 
charge  that  it  can  or  that  it  will  even  seek  to  try  to  escape  any  ob- 
ligation assumed  by  it,  and  the  efforts  of  this  Commission  should 
be  directed  toward  assisting  the  company  to  save  its  resources 
rather  than  to  expend  them.  If  the  telephone  company,  as  a  con- 
dition of  granting  an  order  for  temporary  relief,  should  stipulate 
or  should  give  its  personal  bond  that  it  would  refund  to  its  cus- 
tomers any  excess  in  rates  over  that  granted  by  the  final  order  of 
the  Commission,  said  stipulation  or  bond  will  be  absolutely  law- 
ful and  fully  protect  the  customers  of  the  company,  and  there 
can  be  no  question  that  any  customers  who  come  under  its  provi- 
sions not  only  will  but  can  have  returned  to  them  any  amount  to 
which  they  may  be  entitled. 

Not  only  did  the  Commission,  by  its  order  of  1919,  decrease 
the  income  of  the  company  over  $3,000,000,  but  the  company, 
with  the  approval  and  upon  the  urgent  recommendation  of  the 
Commission,  increased  the  wages  of  its  employees  to  an  aggregate 
of  $11,000,000,  thus  decreasing  the  net  income  of  the  company 
about  $14,000,000.  It  is  a  simple  matter  of  justice  that  the  in- 
come of  the  company  while  the  present  rate  proceeding  is  pend- 
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isg  should  be  placed  upon  a  foundation  somewhere  near  the  level 
of  that  upon  which  it  stood  previous  to  the  order  of  the  Commis- 
sion in  1919,  especially  as  the  subscribers  are  protected  against 
loss  if  it  finally  appears  that  the  rate  given  is  unjust,  while  if  no 
temporary  relief  is  given,  the  company  has  no  way  by  which  it 
can  recover  its  losses  incurred  during  the  pendency  of  the  pres- 
ent rate  proceeding. 

Van  Namee,  Commissioner,  concurring:  The  order  of  the 
Commission  of  September  10,  1019,  which  modified  the  original 
order  of  March  30,  1915,  effective  July  1,  1915,  fixed  the  period 
of  repose  for  one  year  from  October  1,  1920,  and  before  that  date 
the  company  was  before  the  Commission  for  leave  to  file  a  sched- 
'  iile  of  rates  which  they  estimated  would  raise  their  revenue  about 
sixteen  million  dollars.  The  hearings  have  been  continuous  and 
the  company  has  com])leted  its  case.  The  city  has  practically 
completed  the  cross-examination  of  the  witnesses  for  the  com- 
pany. 

The  corporation  counsel  for  the  city  of  New  York  has  requested 
an  appropriation  from  the  board  of  aldermen  of  $60,000  for  the 
purpose  of  making  a  valuation  of  the  physical  property  of  the 
••ompany,  and  the  city  is  also  engaged  in  a  study  segi^egating  the 
toll  and  local  exchange  revenues. 

The  city  says  that  four  months  will  complete  the  physical  val- 
uation, and  that  it  can  be  done  for  $60,000.  The  company  claims 
it  will  take  nearer  a  year,  and  will  cost  about  $250,000.  At  the 
best,  six  or  eight  months  more  will  elapse  before  a  decision  can 
be  rendered  by  the  Commission,  probably  more;  in  any  event,  at 
least  a  year  from  the  time  the  petition  was  filed. 

In  the  meantime  the  company  alleges  it  is  not  earning  operat- 
ing expenses.  Its  list  of  new  applications  for  service  now  is 
tfighty-five  thousand,  and  is  constantly  growing,  and  it  contends 
it  is  unable  to  obtain  money  from  its  parent  company,  the  Ameri- 
can Telephone  &  Telegraph  Company,  or  to  borrow  the  same  in 
the  open  market  except  at  exorbitant  rates.  It  protests  it  is  left 
in  a  situation  where  its  building  programme  is  halted,  its  debts 
increase,  and  it  is  impossible  for  it  to  give  reasonable  service  to 
the  public.  The  company's  only  chance  for  relief  from  these  con- 
ditions is  for  the  Commission  to  grant  it  temporary  relief  in  the 
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form  of  an  increased  schedule  pending  the  final  deteriuination  of 
its  petition  by  the  Commission. 

It  is  well  also  to  bear  in  mind  that  the  operating  expenses  of 
the  company  have  been  largely  increased  during  the  past  year  by 
reason  of  the  increase  in  wages  of  the  members  of  the  operatinjr 
staff.  And  that  these  increases,  amounting  to  about  $8.')0,000  a 
month,  or  $10,250,000  a  year,  were  practically  forced  on  the 
company  by  the  attitude  of  the  (Commission,  both  in  its  report  to 
the  assembly  on  the  condition  of  the  telephone  service  in  Xew 
York  on  February  13,  1920,  and  in  personal  interviews  with  the 
counsel  and  officers  of  the  telephone  company. 

The  power  of  this  Commission  to  give  temporary  relief  will 
not  be  affected  by  the  passage  of  the  pending  bill  reorganizing  the 
Public  Service  Commission.  The  suggested  amendment  to  the 
bill,  giving  this  Commission  a  period  of  ninety  days  after  the  ap- 
proval of  the  measure  of  the  governor,  and  the  appointment  and 
confirmation  of  the  new  Commissioners,  cojitemplates  the  disposi- 
tion by  this  Commission  of  the  cases  pending  before  it,  under 
powers  *'as  prescribed  by  law  immediately  i)rior  to  the  time  this 
section  takes  eft'ect"  [§  73,  page  115,  Assembly  Bill  Int.  731, 
Print!  729] ;  that  is,  under  the  provisions  of  the  present  Public 
Service  Commissions  Law. 

Power  to  Give  Ex  Parte  Temporanj  Belief: 

Section  97,  subdivision  1,  prescribed  the  method  by  which  tele- 
jihone  rates,  charges,  tolls,  or  rentals  may  be  charged  or  fixed  by 
the  Commission.  Under  §  92,  the  company  files  a  schedule  of 
charges,  and  unless  otherwise  ordered  by  the  Commission  such 
charges  become  automatically  effective  thirty  days  after  such 
filing,  and  the  company  may  make  such  changes  in  its  charges 
thereafter  as  it  desires  unless  the  Commission  intervenes.  Sec- 
tion 97  prescribes  the  procedure  by  which  the  Commission  ob- 
tains jurisdiction  over  these  schedules. 

Whenever  the  Commission  at  any  time  (1)  upon  its  own  mo- 
tion, or  (2)  upon  a  complaint,  and  after  a  hearing,  shall  find 
the  charges  in  effect,  or  purposed  to  be  put  into  effect — "are  un- 
just, unreasonable,  or  unjustly  discriminatory  or  unduly  prefer- 
ential, or  in  any  wise  in  violation  of  law,  or  .  .  .  that  the 
maximum  rates    .    .    .    are  insufficient  to  yield  reasonable  com- 
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I>ensation  for  the  service  rendered,  the  Commission  shall  .  .  • 
determine  the  just  and  reasonable  rates  ...  to  be  thereafter 
observed  and  in  force  as  the  maximum  to  be  charged  .  .  .  and 
shall  fix  the  same  by  order  .  .  .  arid  thereafter  no  increase  in 
any  rate,  charge,  or  rental  so  fixed  shall  he  made  without  the 
consent  of  the  Commission." 

This  last  sentence  is  not  included  in  §§  49  or  72,  relating  to 
<^nimon  carriers,  gas,  or  electric  rate  increases  or  decreases  un- 
der order  of  the  Commission.  The  telephone  and  telegraph  pro- 
visions of  the  law  were  added  by  chapter  673  of  the  laws  of  1910, 
in  effect  September  1,  1910.  The  provisions  relating  to  the  rail- 
road, gas,  and  electric  rates  were  originally  enacted  as  chapter 
429  of  the  laws  of  1907,  and  took  effect  July  1,  1907. 

The  whole  of  section  97,  subdivision  1,  is  copied  word  for  word 
from  §  49,  subdivision  1,  except  for  the  necessary  changes  to 
make  it  apply  to  telephone  companies  rather  than  to  railroads, 
and  then  the  final  clause  above  noted  is  added.  The  legislature 
must  have  had  a  particular  intent  in  so  increasing  the  power  of 
the  Conunission.  The  clause  was  added  three  years  after  §  49 
was  enacted,  and  it  is  a  reasonable  inference  that  it  was  added 
after  experience  with  the  working  of  §  49,  to  allow  the  Commis- 
i>iou  under  certain  circumstances  to  increase  the  rates  without 
a  hearing. 

The  Commission,  therefore,  gets  control  over  the  telephone 
rates  in  the  first  instance  after  a  hearing,  and  holds  the  same  by 
an  order. 

If  it  were  intended  that  the  Commission  thereafter  could  not 
increase  the  rates  without  a  hearing,  why  did  it  not  so  specifically 
state  after  prescribing  a  hearing  in  the  first  instance?  But  is  a 
iiearing  necessary  before  an  increase  ?  The  Commission  has  in- 
formation as  to  the  conditions  of  the  company.  It  is  to  be  pre- 
sumed that  as  a  result  of  the  original  hearing  the  valuation  has 
l)een  fixed,  the  reasonable  operating  expenses  arrived  at,  as  well 
as  the  amount  to  be  set  aside  for  depreciation,  surplus,  and  con- 
tingencies arrived  at. 

Must  the  company,  in  asking  for  an  increase,  go  through  again 
in  detail  a  prolonged  rate  case  ?  The  legislative  intent  must  be 
taken  with  the  context,  and  the  absence  of  such  provision  in  the 
earlier  sections  of  the  bill  relating  to  rates,  and  its  inclusion  in  § 
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97,  would  seem  to  give  to  the  Commission  the  power  to  consent 
to  an  increase  on  an  ex  parte  application. 

The  legislature  must  have  had  in  mind  a  situation  similar  to 
this  when  a  company  has  produced  and  made  a  prima  facie  case 
demanding  relief,  and  when  the  prospects  of  a  termination  of  the 
evidence  and  the  final  submission  of  the  case  at  some  distant  time 
in  the  future,  but  where  it  is  manifestly  just  that  some  form  of 
relief  be  granted  immediately,  and  must  have  intended  to  give  to 
this  Commission  power  to  grant  a  reasonable  temporary  relief. 

The  company,  as  a  result  of  the  order  of  September  16,  1919, 
reduced  its  return  by  approximately  $3,160,000,  and  as  a  re- 
sult of  the  increase  to  its  employees  between  August,  1919,  and 
August,  1920,  increased  its  operating  expenses  by  $10,262,384, 
and  claims  other  increased  expenditures  attributable  to  actual 
operating  expenses  of  x\ugust,  1920,  over  August,  1919,  of 
$276,010  a  month,  or  $3,312,120  a  year;  or  a  total  increased 
payroll  expense  of  $13,573,504. 

The  result  of  this  increase  in  operating  expenses,  due  to  in- 
creased pay  and  to  increased  number  of  employees,  has  been  since 
January,  1920,  to  make  it  impossible  for  the  company  to  earn  its 
operating  expenses. 

It  would  seem  this  Commission  is  at  least  partly  responsible 
for  this  condition  and  should  relieve  the  company  temporarily  to 
the  extent  proposed. 

Summing  the  matter  up,  there  are  two  points  to  consider — 
(1)  Has  the  Commission  the  power  to  make  the  order?  (2) 
Having  the  power,  should  it  exercise  it  ? 

I  believe  the  Commission  has  the  power  for  the  reasons  above 
given,  and  I  feel  the  Commission  should  grant  the  request  for 
temporary  relief,  and  in  an  amount  approximately  equal  to  the 
increase  of  wages  during  1920,  providing  the  company  gives  a 
bond  for  the  return  of  any  excess  over  the  rates  which  the  Com- 
mission may  determine  in  its  final  order  in  the  case. 

Hill,  Chairman,  dissenting:  I  am  impelled  to  dissent  from 
the  action  of  the  majority  of  the  Commission  in  adopting  the  or- 
der of  March  17,  1921,  by  which  the  Commission  undertakes  to 
increase  the  rates  of  the  company  approximately  28  per  cent 
pending  the  final  determination  of  this  proceeding. 
P.U.R.1921D. 
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A  perusal  of  this  order  and  of  the  opinions  filed  indicates  that 
Tvhile  in  form  the  action  of  the  majority  is  based  upon  the  record 
feo  far  made  in  the  proceeding,  only  two  conclusions  are  deduced 
from  such  record  or  given  any  consideration:  namely,  that  tho 
company  claims  to  be  operating  at  less  than  cost  and  that  the 
wage  increase  granted  sometime  after  September,  1919, 
amounted  to  eleven  millions  of  dollars. 

There  is  no  discussion  of  any  other  facts  disclosed  in  the 
record  and  no  findings  or  conclusions  based  thereon,  the  majority 
of  the  Commission  apparently  intending  to  base  the  order,  not 
upon  the  facts  disclosed  in  the  record  but  upon  the  assumed  ab- 
solute power  of  the  Commission  to  make  the  order  without  evi- 
dence to  support  it  and  without  findings  based  upon  such  evi- 
dence. 

In  my  opinion,  the  Commission  is  without  power  in  the  midst 
of  the  hearings  in  this  contested  rate  proceeding  to  make  this  or- 
der. A  hearing  and  investigation  imply  a  hearing  of  both  sides 
and  a  complete  investigation  of  all  the  facts.  If  the  Commission 
has  power  in  its  discretion  to  make  the  order  either  with  or  with- 
out hearing  and  investigation,  then  the  contestants  have  no 
rights  which  can  be  protected,  their  only  right  being  to  insist 
upon  an  investigation vby  the  Commission;  but  if  we  admit  this 
is  their  only  right,  it  would  seem  that  such  hearing  and  investiga- 
tion should  be  complete  before  it  is  acted  upon.  If  this  be  not  so, 
the  provision  for  review  of  the  action  of  the  Commission  would 
seem  to  be  nugatory. 

This  order  purports  to  make  tentative  interim  rates,  but  the 
r.tatute  provides  for  no  such  character  of  rates.  When  the  order 
is  made,  assuming  its  legality,  there  wiU  be  but  one  rate  charge- 
able, namely  the  rate  imposed  by  the  order,  and  there  will  thus  be 
established  an  effective  rate  based  not  upon  any  findings  of  fact 
but  on  the  fiat  of  the  Commission.  When  the  pending  proceeding 
is  finally  determined  and  a  rate  fixed,  such  rate  will  be  fixed  not 
as  of  this  date  but  as  of  that  date.  The  Commission  cannot  fix 
retroactive  rates.  This  difficulty  is  sought  to  be  overcome  by  turn- 
ing the  Commission  into  a  court  of  equity  and  having  it  authorize 
a  tentative  rate  in  the  nature  of  a  provisional  remedy  upon  terms; 
but  the  Commission  is  given  no  such  power  by  the  provisions  of 
the  statuta    The  theory  of  the  majority  seems  to  be  that  a  rate 
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order  made  after  investigationy  hearing,  and  determination  may 
be  reviewed  in  the  courts  on  the  findings  and  evidence,  but  that 
the  Commission  may  make  an  order  without  evidence  or  findings 
which  may  not  be  reviewed.  I  cannot  so  construe  the  statute, 
and  even  if  it  be  held  that  the  order  is  one  resting  in  the  sound 
discretion  of  the  Commission,  it  would  seem  that  to  avoid  the 
charge  of  an  abuse  of  discretion  sufficient  findings  of  fact  should 
be  made  to  support  the  order,  and  we  have  no  such  findings  in  this 
case. 

The  Commission  feels  that  it  is  highly  desirable  that  it  should 
possess  the  power  to  authorize  temporary  rates  on  such  terms  and 
conditions  as  will  properly  safeguard  the  public,  and  in  its 
last  annual  report  to  the  legislature  a  recommendation  to  this 
effect  was  included,  and  such  legislation  has  already  been  adopted 
in  the  upper  house.  This  legislation  relates  to  all  the  different 
classes  of  public  utilities,  and  I  agree  with  Commissioner  Irvine 
that  there  is  no  substantial  difference  in  the  language  of  §  97  as 
compared  with  §§  49  and  72  of  the  Public  Service  Commissions 
Law,  as  to  indicate  a  power  with  reference  to  telephone  rates 
greater  than  that  existing  as  to  carriers  or  lighting  companies. 
In  1920,  the  Commission  with  much  doubt  on  the  part  of  the 
writer  as  to  its  power  so  to  do,  made  an  order  perniiting  an  in- 
crease in  the  rates  of  a  gas  company  whose  rates  were  under  in- 
vestigation, the  hearings  not  having  been  concluded.  The  action 
authorized  by  such  order  was  enjoined  by  an  order  of  supreme 
court  Justice  Scudder.  Neither  the  Commission  nor  the  utility 
saw  fit  to  test  the  power  which  the  Commission  there  asserted. 
(Re  Nassau  &  Suffolk  Lighting  Co.  Order  June  3,  1920.) 

If,  on  the  other  hand,  we  are  to  assume  that  all  the  facts,  em- 
bodied in  the  record  thus  far  made,  are  to  be  considered  as  the 
basis  of  the  order,  then  the  Commission  should  review  the  evi- 
dence and  state  its  deductions  therefrom.  Such  a  method  would 
bring  into  view  certain  vital  and  important  facts  without  a  con- 
sideration of  which  even  temporary  rates  cannot  justly  or  proper- 
ly be  fixed.  In  all  rate  cases  consideration  must  be  given  not 
only  to  the  present  earnings  of  the  utility  but  to  its  recent  and 
prospective  earnings  as  well,  and  to  all  other  considerations  pre- 
sented by  the  record  bearing  upon  the  justness  of  its  rates. 

To  rqfer  briefly  to  only  two  of  these  considerations,  the  New 
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York  Telephone  Company  has  amassed  out  of  earnings  very  large 
Burphises  and  depreciation  reserves.  If  the  Commission  is  to 
consider  facts  at  all,  it  can  hardly  omit  reference  to  these  ac- 
counts. It  is  intimated  by  the  Consolidated  Gas  Company,  by 
l>etition  in  the  record,  that  the  depreciation  reserve  is  top-heavy 
and  much  more  than  needed  by  the  company  for  the  purpose  for 
which  it  has  been  accrued.  As  the  members  of  the  Commission 
are  all  well  aware,  the  annual  accrual  made  by  the  company  to 
the  depreciation  reserve,  as  well  as  the  method  approved  general- 
ly by  this  Commission,  is  somewhat  experimental,  and  it  may 
well  be  that  after  a  certain  point  has  been  reached  it  will  be  found 
questionable  whether  the  theoretical  accnials  should  be  continued 
to  the  full  extent.  It  is  quite  conceivable  that  a  company  might, 
accrue  so  large  a  resei-ve  that  it  would  seem  unfair  to  the  publiii 
to  allow  it  to  continue. 

As  to  surplus,  the  language  of  the  statute  implies  that  part 
of  the  rate  is  collected  for  the  purpose  of  return  and  another  part 
for  surplus  and  contingencies.  One  contingency  is  inequality  of 
rrvrnuc  for  passing  periods,  and  while,  to  be  sure,  there  is 
nothing  in  the  law  to  prevent  dividends  being  paid  out  of  surplus, 
it  would  nevertheless  seem  reasonable  to  consider,  where  a  sur- 
plus is  still  in  the  hands  of  the  company  undivided  and  the  com- 
pany has  up  to  a  recent  date  had  more  than  a  full  8  per  cent  re- 
tui-n,  whether  or  not  it  should,  in  justice,  be  required  to  fall 
hack  to  some  extent  upon  its  surplus  to  carry  it  through  short 
periods  of  inadequate  earnings.  The  company's  large  surplus, 
nmounting  to  about  thirty-two  millions  of  dollars  after  the  pay- 
ment of  the  last  dividend,  has  been  the  result  of  very  liberal  earn- 
ings under  the  rates  heretofore  authorized  by  the  Commission. 
It  is  matter  of  record  that  the  rates  so  authorized  in  1915  were 
much  more  profitable  than  the  Commission  had  estimated. 

Other  questions  which  are  claimed  by  the  city  vitally  to  aflfeet 
the  earnings  to  which  the  company  is  entitled,  have  been  intro- 
duced into  the  case  on  the  part  of  the  City  of  New  York,  includ- 
ing the  dealings  with  its  parent  company,  the  American  Tele- 
phone &  Telegraph  Company. 

The  present  shortage  in  the  company's  revenues  is  alleged  to 
be  the  result  not  of  decreased  business  but  of  increased  operating 
expenses,  and  the  current  Grovernment  statistics  indicate  that 
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costs  of  all  kinds  which  enter  into  operating  expenses  are  now 
undergoing  a  decline  which  is  almost  in  the  nature  of  a  couviil- 
flion.     These  facts  the  Commission  has  commented  upon    aiul 
.taken  into  account  in  determining  all  of  its  recent  rate  cases,  and 
these  various  considerations  should  be  discussed  and  made   tlie 
basis  of  findings  as  applied  to  the  evidence  in  the  rerord  if  we 
are  to  assume  that  the  Commission  has  power  to  make  the  order. 
Such  a  discussion  and  weighing  of  facts  would  furnish  to  the 
public  some  test  at  least  of  the  propriety  of  the  exorcise  of  the 
discretion  of  the  Conmiission  and  the  soundness  of  that  discre- 
tion.   But  action  based  on  the  bare  assumption  that  the  company 
needs   temporary   relief,   without  a   weighing  of  the  evidence 
claimed  or  assumed  to  support  that  assumption,  and  to  furnish 
the  measure  of  ihe  relief  assumed  to  be  needed,  would  seem  to  in- 
volve a  failure  to  support  the  order,  even  assuming  it  to  be  per- 
missible for  the  Commission  to  make  it  purely  as  an  exercise  of 
judgment  and  discretion.     It  seems  quite  obvious  that  a  consid- 
eration of  the  entire  record  would  lead  to  conclusions  diflFerent 
from  those  which  have  been  arrived  at  without  such  consideration. 

Irvine,  Commissioner,  dissenting: 

I.  As  to  the  Power  of  the  CommissUyn: 

I  do  not  think  that  there  is  any  such  marked  difference  in  the 
language  of  §  97  as  compared  with  §§  49  and  72,  as  to  indicate  a 
power  with  reference  to  telephone  rates  greater  than  that  existing 
as  to  rates  of  carriers  or  lighting  companies.  Section  97  provides 
that  when  an  order  has  been  made  fixing  maximum  rates  "there- 
after no  increase  in  any  rate,  charge,  or  rental  so  fixed  shall  be 
made  without  the  consent  of  the  Commission.''  By  §  72  ''the 
price  fixed  by  the  Commission  .  .  .  shall  be  the  maximum 
price  .  .  .  for  a  period  to  be  fixed  by  the  Commission  in 
the  order  not  exceeding  three  years  .  .  .  and  thereafter  until 
the  Commission  shall,  upon  its  own  motion,  or  upon  complaint  of 
any  corporation,  person,  or  municipality  affected,  fix  a  higher  or 
a  lower  maximum  price."  Section  4*9  provides  that  the  Commis- 
sion shall  "determine  just  and  reasonable  rates,  fares,  and 
charges  to  be  thereafter  observed  and  in  force  as  the  maximum  to 
be  charged"  by  conuuon  carriers.  A  close  literal  construction 
would  result  in  permitting  an  increase  in  telephone  rates  by  the 
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^^Gre  consent  of  the  Commission  not  based  on  any  investigation 
^^  proceeding.     It  would  require  some  proceeding  upon  com- 
P^flint  or  upon  the  initiative  of  the  Commission  to  change  maxi- 
mum rates  for  gas  or  electricity.    It  would  forbid  forever  any 
<^haiigo  in  the  rates  of  carriers  once  fixed.    Such  could  not  have 
*^eeu  the  legislative  intent.    I  believe  that  under  any  of  these  sec- 
^^ons   the  Commission  may  permit  a  change  in  rates  by  increase 
^^  aeci-oase,  that  it  may  rot  so  do  arbitrarily ;  and  on  the  other 
iand,   it;  ig  not  required  under  all  circumstances  to  conduct  a  thor- 

ough-jgoing  rate  investigation  as  a  preliminary  to  authorize  the 
chan^^^ 

^^I>X^ose,  on  the  1st  day  of  March,  the  Commission  should  com- 

pleta     ^^    ^^^Q  investigation  and  fix  telephone  rates  in  the  city  of 

Albaxxy  on  such  a  basis  as  to  yield,  under  existing  conditions,  say, 

^  P^^     <5eiit  return  on  an  exact  valuation  of  the  property.     Sup- 

P^^^>    Oxi  the  5th  day  of  March  the  Commission  should  learn  that 

"7  ^    Ciliange  in  operating  methods  the  company  had  reduced  its 

exp^rx^^s  $200,000  a  year.     It  would  certainly  be  within  the* 

pow"Oir,  and  it  would  be  the  duty,  of  the  Commission,  on  ascci-tain- 

^^^S  t;Vi5^t  fact,  to  readjust  the  rates  without  repeating  the  entire  in- 

^'^^is^tion.    Suppose,  on  the  other  hand,  that  on  the  5th  day  of 

^^^"^Vx  the  Commission  should  direct  the  corporation  to  improve 

its  sox-vice  at  an  expense  of  $200,000  a  year.     It  would  clearly 

"^  '^Ho  duty  of  the  Commission  to  rec»oguize  this  increased  burden 

^«d  fidjust  the  rates  to  meet  it. 

■*^  ^  construe  the  law  as  requiring  in  all  cases  an  entire  re-exaih- 

^tion  as  a  preliminary  to  a  change  in  rates  would  in  the  course 

y^B^Ts  be  destructive  of  all  effective  regulation.     It  is  quite 

-     ^^i'^able,  from  the  experience  of  the  last  two  years,  that  in  a 

J      y    ^^w  years  to  come  practically  all  public  service  rates  will 

^  l>Oen  established  by  order  of  the  Commission.    Unless  some 

^°Pa.x»atively  speedy  method  exists  for  permitting  adjustments 

*^*.^^^ editions  change,  an  absolutely  intolerable  situation  would 

H-Tise,        rpj^^  policy  of  the  law  is  to  permit  public  service  corpora- 

loas    i-^  establish  their  own  rates  subject  to  review  and  regula- 

^^  l>3jr  ^]^Q  Commission.    The  "thereafter"  provisions  in  §§  49, 

'  »  ^X^d  97  were  not  intended  to  defeat  that  policy,  but  merely 

^  *^^**    to  interrupt  it  as  to  prevent  a  corporation,  after  its  rates 

tT^   ^^een  fixed,  from  defeating  the  order  by  filing  tariffs  con- 
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trary.  thereto.  My  conclusion  is  that  the  Commission  may  permit 
an  increase  or  order  a  decrease  upon  any  record  sufficent  under 
the  particular  circumstances  to  lead  to  the  conclusion  that  a 
change  should  be  made. 

II.  -4s  to  the  Propriety  of  Granting  Relief  on  this  Application: 
If  the  order  of  September  16,  1919,  had  resulted  from  an  in- 
vestigation such  as  was  originally  contemplated  in  that  proceed- 
ing, I  think  that  the  (!'omraission  should  have  authorized  an  in- 
erease  at  the  time  it  imposed  upon  the  company  the  increase  in 
operators'  salaries.  Such  waij  not  the  ease.  The  order  by  its 
terms  shows  what  we  know,  in  fact,  occurred.  The  company  was 
not  at  the  time  in  distress  as  to  revenue  but  was  in  distress  as  to 
its  service  conditions.  It  was  anxious  to  avoid  the  disturbance  of 
a  rate  investigation  at  a  time  when  its  entire  energies  were  re- 
quired to  restore  the  service.  It  proposed  a  5  per  cent  reduction, 
not  as  indicating  a  proper  schedule  but  as  a  compromise  for  a 
limited  period.  The  Commission  was  not  satisfied  with  this 
offer.  The  company,  therefore,  increased  its  discount  to  8  per 
cent,  and  this  offer  was  accepted  by  the  Conmiission,  those  pres- 
ent who  had  been  among  the  complainants  in  the  1915  case  con- 
curring or  acquiescing  in  the  action.  The  order  was  made  effec- 
tive for  a  period  of  one  year,  thus  recognizing  its  temporary  and 
inconclusive  character.  Except  in  the  pending  proceeding,  there 
has  been  no  investigation  of  the  general  conditions  relating  to  a 
period  later  than  1914.  In  the  intervening  years  the  world  has 
been  revolutionized.  I  do  not  think  that  the  C^ommission  can 
safely  assume  that  the  rates  fixed  in  September,  1919,  in  the 
manner  in  which  they  were  fixed,  were  exactly  just  rates  at  that 
time.  If  I  thought  so,  I  would  concur  with  Commissioners  Bar- 
hite,  Kellogg,  and  Van  Xamee  in  authorizing  such  an  increase 
as  would  yield  at  once  about  $11,000,000  a  year.  The  Commis- 
sion is  responsible  for  the  action  of  the  company  creating  that  in- 
crease in  operating  expenses,  but,  in  the  condition  of  this  record, 
I  do  not  think  that  the  Commission  can  assume  that  $11,000,000 
measures  the  additional  revenue  necessary  to  entitle  the  company 
to  a  fair  return. 

On  the  other  hand,  if  the  Commission  had.  on  the  16th  of  Sep- 
tember, 1919,  been  conscious  of  the  immediate  necessity  of  mak- 
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iiig  such  an  inci-ease  in  wages,  I  cannot  conceive  that  it  would 
liave  forced  the  reduction  made  by  the  order.  We  were  at  that 
time  just  beginning  to  ascertain  service  conditions  in  New  York. 
AVe  had  not  yet  determined  the  causes  of  the  breakdown.  I,  for 
one,  certainly  should  not  have  voted  to  press  the  rate  investiga- 
tion at  that  time  had  I  known  the  enormous  burden  about  to  bo 
cast  on  the  company  in  order  to  restore  its  service.  I  think  that 
when  the  company,  under  pressure  from  the  Commission,  made 
its  wage  advances,  the  Commission  might  with  propriety  have  re- 
voked the  order  of  September  16th.  I  think,  from  what  we 
know  of  existing  circumstances,  we  should  now  revoke  it.  This 
would  not  give  the  company  the  relief  to  which  it  thinks  it 
is  entitled,  and  it  is  highly  probable  that  it  would  not  give  ade- 
quate relief,  but  I  think  it  is  as  far  as  the  Commission  is  wai*- 
ranted  in  going  oif  the  existing  record. 


NEW  YORK  PrBIilC  SERVICE  COMMISSIOX,  SECOND  DISTRICT. 

RE  HUDSON  RIVKK  &  EASTERX  TEACTIOX  COMPANY. 

[Case  No.  6084.] 

Valuation  «-  Overheads  «-  Street  railivaytt. 

1.  An  aHowance  of  15  per  cent  for  overheads  was  made  in  tlie 
valuation  of  a  street  railway  property. 

Set  urn  —  Operating  expenses  —  Street  railways  —  Cost  per  car  mile, 

2.  An  operating  expense  of  33  cents  per  car  mile  was  held  rea- 
sonable in  the  case  of  a  street  railway,  which  operated  on  a  grade  of 
3  per  cent  for  one-half  mile  on  one  line,  and  increased  to  a  grade  of 
15  per  cent  for  500  feet. 

Hates  —  Reasonableness  —  Street  railways  —  Excessive  grade, 

3.  A  street  railway  company  was  allowed  to  charge  a  fare  of  30 
cents  over  a  line  1.S2  miles  in  length  with  a  branch  .89  of  a  mile  in 
length,  where  exccsnive  grades  prevailed  throughout  the  line. 


Return  —  Operating  expenses  —  Street  railways. 

Discussion  of  the  extraordinarily  high  expenses  during  a  period 
of  high  costs  of  unusual  expenditures  as  bearing  upon  str^t  rail^'ay 
rates,  p.  46. 

(Kellogo,  Commissioner,  dissents.) 

[April  14,  1921.1 
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Application  for  increased  street  railway  fares;  granted. 
Appearances:    Hon.  ifartin  S.  Decker  and  F.  A.  Strattou, 
for  the  petitioner. 

Barhite,  Commissioner:  This  is  an  application  by  the  Hud- 
son River  &  Eastern  Traction  Company,  which  operates  entire- 
ly within  the  village  of  Ossining,  for  permission  to  charge  10 
cents  fare  upon  its  main  line,  with  transfer  without  charge  to 
its  Spring  street  branch;  and  a  fare  in  either  direction  of  5 
cents  upon  the  Spring  street  branch,  with  a  charge  of  5  cents 
for  a  transfer  to  the  main  line.  The  entire  road  consists  of  the 
main  line,  1.82  miles  in  length,  and  the  Spring  street  branch, 
.89  of  a  mile  in  length.  On  the  7th  day  of  Det^ember,  1920, 
the  board  of  trustees  of  the  village  of  Ossining  by  resolution 
consented  to  the  requested  increase  in  fare^  Although  proof 
of  abundant  notice  of  the  hearing  by  adverti.<ement  in  the  village 
papers  was  filed,  no  one  appeared  in  opposition. 

The  present  fare  is  8  cents  upon  the  ^lain  street  line,  or  up- 
on the  Main  street  line  and  the  Spring  street  line  in  either 
direction,  with  a  free  transfer  to  be  issued  from  the  Main  street 
line  to  the  Spring  street  line,  and  a  transfer  for  3  cents  from 
the  Spring  street  line  to  the  ^Fain  street  line.  The  local  fare 
on  the  Spring  street  line  is  5  cents.  The  financial  outlook  of 
this  company  is  not  very  bright.  There  are  outstanding  $130,- 
000  of  5  per  cent  bonds.  In  addition,  there  are  $55,319.63  of 
loans  and  notes;  matured  interest  unpaid  amounts  to  $73,021.04. 

[1]  In  Schedule  1  appears  the  fixed  capital  of  the  company. 
In  these  items  are  included  engineering  and  superintendence 
and  interest  during  construction,  at  a  total  of  21  per  cent.  This 
amount  is  too  large,  and  should  be  reduced  to  15  per  cent,  re- 
ducing the  fixed  capital  by  $3,247.  The  item  of  organization, 
$11,000,  outside  of  the  item  of  interest,  should  be  reduced  to 
$5,000.  This  leaves  a  fixed  capital  account  of  $124,015,  to 
which  should  be  added  an  item  of  $2,859  which  may  be  con- 
sidered as  working  capital,  making  a  total  of  $126,874,  or  slight- 
ly less  than  $47,000  per  mile. 
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Rchedule  1:    Fixed  Capital  eta  of  December  31,  1920. 
Estimated  Original  Cost  of  Fixed   Capital,  except  capital  on  which  first 
mortgage  bonds  were  issued  luider  authority  of*  the  Public  Service  Com- 
mission, Second  District. 

Spring  Street  extension    $13,860.95 

Shops  and  car-houses,  including  land  15,000.00 

Shop   equipment    5,000.00 

Miscellaneous  improvements,  village  of  Ossining   10,139!05 

$44,000.00 

12,000.00 

300.00 

43,944.03 

285.98 

121.90 

6,697.10 

10,653.16 

6,580.41 

4,571.25 

41(5.29 

670.45 

11,660.00 

1,600.00 


Fixed  capital  on  which  bonds  were  issued  Dec.  27,  1911 

Spring  Street  extension,  balance  of  cost 

Right  of  way    

Track  and  roadway,  main  line » . . 

Roadway  machinery  and  tools 

Roadway  structures,  main  line   ♦ 

Distribution  poles  and  conductors,  main  line   

Reconstruction  of  road  (analogous  to  account  528),  main  line  . 

Passenger  and  combination  cars   

Electric  equipment  of  cars 

Furniture    

Miscellaneous    equipment    

Organization 

Miscellaneous   construction   expenditures    


$143,400.57 
Less    **MiKceIIanoous    Improvements"    village    of    Ossining,    on 

which  first  mortgage  50-year  gold  bonds  were  issued 10,139.05 

$133,261.52 

Scljodnle    2    shows   the   actual   operating   expense  for   1920 
araountiug  to  $22,109. 

Schedule  2:     Operating  Expeneea,  Year  ended  December  31,  1920, 


Expenses. 


Amount. 

Expense 
Elimination. 

Passenger 
Expense. 

$2,223.92 
3,215.23 
3,818.25 
9,130.99 
162.85 
2,644.78 
1,169.70 

'  $166.27 

$2,223.92 
3,048.96 
3,818.25 
9,130.99 
162.85 
2,644.78 
1,160.70 

$22,366.72 
$4,949.36 

$166.27 
$316.27 

$22,199.45 
$4,633.0^ 

Maintenance  ways  and  structiures 

Maintenance   equipment    

Power    

Conducting    transportation    

Traffic  expense    

General    and   miscellaneous    expenses 
Taxes    


Total  expenses 
Net  income    . . 


[2]  These  figures  show  an  expense  of  33  cents  per  car-mile, 
which  is  reasonable  in  amount. 

Schedule  3  shows  the  estimated  additional  operating  expen- 
ses for  1921  (Exhibit  No.  3),  amounting  to  $1,419,  or  a  total 
of  $23,018  for  the  year  1921.  The  expenses  for  January  and 
Pobmary,  1921,  were  $4,054;  or  at  the  same  ratio,  for  the 
year,  $24,320. 
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Schedule  S:    EatUnaied  Increase  in  Operating  CoaU  for  Year  1921. 

Repairs  to  roof  of  car-bam  property,  a  space  of  60'  by  100' $350.00 

Repairs  to  overhead  line^,  approximately  one-half  mile 600.00 

Painting  and  overhauling  cars    200.00 

Increase  in  superintendence  of  transportation  over  corresponding 

period  of  previous  year    30.00 

Increase  in  wages  applicable  to  six  months  ended  June  30,  1921, 

over  corresponding  period  of  previous  year   121.00 

Increase  in  wages  of  qffice  and  expenses  over  corresponding  period 

of  previous  year  with  additional  increases  in  1921   168.00 

Purchase  of  books    50.00 

$1,419.00 

It  should  be  remembered^  that  the  road  operated  by  this  com- 
pany is  one  of  very  heavy  grades.  On  the  main  line  from  the 
New  York  Central  depot,  through  Secor  road,  Main  street,  to 
Spring  street,  a  distance  of  2,000  feet,  the  maximum  grade  is 
12  per  cent  for  300  feet.  Throuerh  Main  street,  from  Spring 
street  to  Linden  avenue,  a  distance  of  3,500  feet,  the  maximum 
grade  is  15  per  cent  for  500  feet.  Through  Main  street,  from 
Linden  avenue  to  the  end  of  the  line,  a  distance  of  4,110  feet, 
the  maximum  grade  is  11  per  cent  for  100  feet.  On  the  Spring 
street  line,  a  distance  of  4,700  feet,  the  maximum  grade  is  3 
per  cent  for  one-half  the  distance.  Those  grades  necessarily 
add  to  the  operating  expense. 

The  estimated  revenue  for  the  year  1921,  with  the  proi)oscil 
fare,  and  based  upon  the  experience  of  1920,  is  as  follows : 

Estimated  Forecast  for  Year  1921,  of  Earnings  and  Expenses,  tcith  Proposed 
Fare  Increases  Included, 
Electric  Railroad  Operating  Revenue. 
Revenue  passengers: 

Number  of  passengers  year  1920  at  7^   18,023 

Number  of  passengers  year  1920  at  8^ 281.439 

299.462 
Less  possible  5%  for  non-riding 14.973 

284.489 

Number  of  passengers  year  1920  at  2J^  11,850 

Number  of  passengers  year  1920  at  5^   49,321 

Number  of  passengers  year  1920  (Spring  Street)   at  li 2,277 

Estimated    fares    347,037 

Estimated  revenue,  cash  and  ticket  fares: 

Cash  fares,  284,489  at   10^    $28,448.00 

Cash  fares,  51,598  at  5^   2,579.00 

Ticket  fares,  11,850  at  21^   (school)    296.25 

Transfer  revenue,  4,337  at  64   216.85 

Oar  privileges    150.00 

Miscellaneous    revenue     50.00 

Revenue   from  transportation    $31,741.00 
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Upon  the  above  estimate,  with  a  revenue  of  $31,741.90,  leaves 
for  return  upon  the  capital  invested,  after  paying  operating  ex- 
penses, $8,123,  or  a  trifle  over  6^  per  cent.  Generally  speak- 
ing, operating  expenses  are  exi)ected  to  show  a  decline  in  the 
near  future,  but  the  situation  of  this  road  in  that  respect  is  not 
encouraging.  The  wages  paid  employees  are  considerably  low- 
er than  the  scales  in  force  elsewhere,  while  the  power  cost,  being 
a  fraction  over  7  cents  per  car-mile,  is  moderate,  and  there  is 
no  reduction  in  sight  nor  to  be  anticipated  in  the  near  future. 

[3]  A  feature  of  the  service  of  this  road  which  distinguishes 
it  from  trolley  roads  in  general  is  the  very  heavy  grades  which 
the  cars  are  required  to  overcome  and  which  have  been  referred 
to.  This  feature  increases  both  the  expense  and  the  value  of  the 
service,  and  makes  the  unusual  rate  of  fare  of  10  cents  collectible 
where  considering  merely  the  mileage  traveled  it  might  not  be. 

Chaii-man  Hill  and  Commissioner  Irvine  concur.  Commis- 
sioner Irvine  filing  an  opinion ;  Commissioner  Van  Namee  con- 
curs in  result,  under  the  special  circumstances  surrounding  this 
railroad;  Commissioner  Kellogg  dissents,  filing  an  opinion. 

Irvine,  Commissioner,  concurring:  I  concui*  in  the  order 
recommended  by  Commissioner  Barhite.  The  operating  expen- 
ses of  the  Hudson  River  &  Eastern  Traction  Company  have  not 
been  excessive,  and  they  are  of  such  a  character  that  it  is  not 
probable  that  they  will  be  substantially  reduced  in  the  near 
future.  It  is  clear  that  the  company  is  entitled  to  additional 
relief. 

Were  this  an  ordinary  city  street  railroad,  I  should  probably 
be  moved  to  vote  against  the  order  on  the  ground  stated  for 
denying  the  application  for  a  10-cent  fare  in  the  case  of  the 
Ithaca  Traction  Corporation;  that  is  to  say,  I  should  believe 
that  there  would  either  be  no  increase  in  revenue  as  compared 
with  the  revenue  resulting  from  an  8-cent  fare,  or  that  the  in- 
crease would  be  too  slight  to  warrant  imposing  the  additional 
burd^i  upon  the  comnmnity.  This,  however,  is  not  the  ordinary 
street  railroad.  If  the  topography  of  Ossining  were  different, 
it  would*  be  manifestly  impossible  to  conduct  a  staneet  railroad 
with  any  hope-  of  success.  It  is  the  hill  referred  to  in  Commis- 
sioner Barhite's  opinion  that  creates  a  demand  for  street  rail« 
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road  service.  It  is  stated  that  80  per  cent  of  the  passengers  at 
present  ride  up  the  hill,  and  only  20  per  cent  down.  It  there- 
fore performs  more  nearly  the  services  of  an  elevator  or  a  fu- 
nicular than  that  of  a  street  railroad  proper.  Its  length  and 
grade  do  not  fall  greatly  short  of  bringing  it  within  the  excep- 
tion in  §  181  of  the  Railroad  Law  permitting  a  10-<reat  fare  un- 
der certain  circumstances.  The  situation  in  Ithaca  somewhat 
resembles  it,  but  the  population  in  Ithaca  is  much  larger  and 
the  traffic  is  essentially  different.  The  exception  in  §  181  of 
the  Eailroad  Law  was  obviously  designed  to  meet  the  require- 
ments of  one  line  in  Ithaca,  and  there  the  situation  is  much  like 
that  in  Ossining  and  a  10-cent  fare  has  always  been  charged. 
I,  therefore,  believe  that  under  the  peculiar  circumstances  of 
this  case  a  10-cent  fare  is  justified. 

Kellogg,  Commissioner,  dissenting:  I  dissent  from  the  rec- 
ommendation to  fix  a  10-cent  fare  in  this  case.  Similar  peti- 
tions from  other  localities  have  been  uniformly  denied,  and  the 
conditions  here  are  not  so  exceptional  as  to  require  its  imposi- 
tion. Althougli  this  line  is  on  a  substantial  grade,  it  is  only 
1.82  miles  in  Ibngth,  with  a  branch  .89  mile  long.  If  we  permit 
this  marked  and  unusual  increase  in  fare  at  this  time,  when 
prices  are  falling  and  when  people  are  expecting  decreases  and 
not  increases  and  are  generally  realizing  it  in  many  of  the  neces- 
saries of  life,  it  is  probable  that  it  would  result  in  such  a  dimi- 
nution of  travel  as  to  provide  no  substantial  addition  to  the  reve- 
nue of  the  company.  The  value  of  the  service  does  not  warrant 
a  10-cent  fare,  and  probably  the  traffic  will  not  bear  it. 

Beyond  this,  however,  the  evidence  is  not  sufficient  to  war- 
rant the  increase. 

The  computation  upon  which  the  proposed  increase  was 
worked  out  is  based  upon  the  excessive  peak  costs  of  1920  plus 
the  addition  of  certain  unusual  expenditures  which  it  is  said 
\vill  be  necessary  in  1921.  A  computation  based  upon  these 
extraordinarily  high  expenses  is  not  fair  to  the  traveling  pub- 
lic.    The  expenses  of  1920  averaged  33  cents  per  car-mile. 

In  the  preceding  years  of  late  they  were  as  follows:  1916, 
16.6  cents;  1917,  15.47  cents;  1918,  16.66  cents;  1919,  23.94 
cents..  . 
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In  the  present  trend  of  falling  prices,  this  company  will  be 
fairly  treated,  if  estimating  the  future  it  is  allowed  for  opera- 
ting expenses  on  the  basis  of  the  experience  of  1919.  Taken 
as  a  whole,  the  operating  expenses  should  not^  in  the  immediate 
future,  exceed  that  ratio.  The  revenues  of  1920  were  $26,- 
832.54.  The  present  fares  were  not  in  force  for  the  entire 
year.  With  a  slight  addition  which  would  have  accrued  to 
the  company  if  the  present  fares  were  in  force  and  the  passen- 
gei"s  which  paid  7  cents  in  January  had  paid  the  now  estab- 
lished fare  of  8  cents,  amoimting  to  $180.23,  yielding  an  an- 
nual revenue  under  present  rates  of  fare  of  $27,012.77. 

The  expenses  of  1019  were  $17,206.78,  indicating  an  annual 
income  with  present  revenues  of  $9,705.99.  The  rate  base  ar- 
livcd  at  in  the  opinion  of  the  sitting  Commissioner  is  $126,874. 
A  valuation  of  approximately  $46,800  per  mile  for  a  single 
track  road  whose  heaviest  rail  is  a  73-pound  girder,  and  of  whose 
line  only  slightly  over  one-half,  or  to  be  exact  1.5627  miles,  is 
in  paved  streets  and  with  no  power  plant,  would  seem  to  be  high. 

Even  at  this  figure  the  above  iildicated  revenue  would  yield 
a  return  of  7.65  per  cent,  which  in  these  times  is  not  appalling- 
ly low  for  a  public  utility.  Any  attempt  to' increase  the  rate,  I 
believe,  would  be  more  apt  to  result  in  the  diminution  of  rather 
than  an  addition  to  its  prospective  income. 


PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

BOROUGH  OF  JERSEY  SHORE  et  al. 

V. 

JERSEY  SHORE  WATER  COMPANY. 

[Complaint  Docket  Nos.  2595,  2597,  2599,  2657.] 

ValuaUon  —  Overheads  —  Reasanahleness  —  Water. 

1.  All  allowance  of  16  per  cent  of  the  physical  value  of  a  water 
utility  for  overhead  expense  was  refused. 

Return  —  Beasonahleness  —  Amount  —  Water. 

2.  The  Pennsylvania  Commission  refused  to  allow  a  return  of  8 
per  cent  upon  the  property  of  a  water  utility  and  granted  a  return  of 
7  per  cent. 

P.U.R.1921D. 


Digitized  by 


Google 


48  PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

Return  —  Ineame  and  excess  profit  taxes  —  VUlUy^s  burden. 

3.  Income  and  excess  profit  taxes  imposed  by  the  Federal  Govern- 
ment should  not  be  included  as  an  item  in  determining  the  fair  return 
of  a  public  utility,  but  should  be  borne  by  the  owners. 

Return  —  Operating  expenses  —  Commission  expenses  —  Antartiza" 
tion. 

4.  The  cost  to  a  public  utility  in  preparing  its  valuation  and  try- 
ing a  case  before  the  Commission,  should  be  reimbursed  to  the  com- 
pany and  amortized  over  a  given  number  of  years. 

Rates  —  Water  —  Segregation  of  uses. 

5.  In  determining  the  reasonableness  of  water  rates,  no  segrega- 
tion was  made  except  as  between  fire  protection  and  all  other  uses 
combined. 

[March  29,  1921.] 
Complaint  against  water  rate  schedule;  dismissed. 

By  the  Commission:  The  respondent,  Jersey  Shore  Water 
Company,  was  incorporated  under  the  laws  of  Pennsylvania, 
on  the  18th  day  of  November,  1884,  and  owns  all  the  capital 
stock  of  the  Nippenose  Water  Company,  incorporated  on  the 
19th  day  of  October,  1909 ;  "the  Porter  Water  Company,  incor- 
IX)rated  on  the  8th  day  of  Xovember,  1901;  the  Tiadaghton 
Water  Company,  incorporated  on  the  8th  day  of  IN^ovember, 
1901;  and  the  Salladasburg  Water  Company,  incorporated  on 
the  19th  day  of  October,  1909. 

The  Jersey  Shore  Water  Company  has  two  sources  of  sup- 
ply from  the  mountains  north  of  the  borough  of  Jersey  Shore, 
one  source  of  supply  being  obtained  from  Eoaring  Run  and  the 
other  from  Larry's  Creek.  The  most  distant  source  of  supply 
is  obtained  through  the  erection  of  a  dam  on  Roaring  Run,  re- 
ferred to  in  tiiis  case  as  Dam  No.  1.  This  source  of  supply  is 
pure  mountain  water  and  is  used  without  filtration.  The  other 
source  of  supply  is  from  Larry's  Creek  and  the  respondent  is 
required,  under  the  terms  of  a  decree  of  the  court  of  common 
pleas  of  Lycoming  county  and  the  requirements  of  the  depart- 
ment of  health  of  Pennsylvania,  to  filter  the  water  obtained 
from  Larry's  Creek.  The  filtration  plant  of  respondent  is  lo- 
cated near  the  dam  on  Larry's  Creek  designated  as  Dam  No.  2 
in  this  proceeding.  There  is  another  dam  on  this  creek  a  short 
distance  below  Dam  No.  2,  which  last  mentioned  dam  is  desig- 
nated as  Dam  No.  3. 
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Eespondent  has  a  third  source  of  siipplv,  used  as  an  emer- 
gency supply,  from  Pine  Creek,  at  a  point  on  this  stream  be- 
tween the  borough  of  Jersey  Shore  and  the  yards  of  the  New 
York  Central  Railroad  Companj^  at  Avis,  and  at  this  point  re- 
spondent has  located  and  maintains  a  pumping  station. 

The  portion  of  the  system  of  respondent  between  the  borough 
of  Jersey  Shore  and  Roaring  Run  and  Larry's  Creek  is  a  grav- 
ity system,  through  which  the  water  is  conducted  from  the  vicin- 
ity of  the  filtration  plant  in  a  16-inch  pipe  line,  approximately 
ten  miles  in  length,  passing  through  the  borough  of  Salladas- 
burg  into  the  borough  of  Jersey  Shore.  Here  the  water  is  dis- 
tributed in  a  local  system  consisting  of  a  reservoir  and  the  usiuil 
street  mains. 

There  are  two  pipe  lines  emptying  into  the  16-inch  pipe  line 
in  the  vicinity  of  the  filtration  plant,  the  one  conveying  the 
Roaring  Run  supply  and  the  other  the  Larry's  Creek  supply. 
The  pipe  line  conducting  the  Roaring  Run  supply  from  the 
Roaring  Run  dam  to  the  vicinity  of  the  filtration  plant  is  ap- 
proximately one  mile  in  length.  It  is  12  inches  in  diameter 
for  a  part  of  the  distance,  and  10  inches  for  the  remainder,  and 
is  used  to  conduct  the  unfiltered  Roaring  Run  water  down  to  the 
lO-inch  main  near  the  filtration  plant  and  Larry's  Creek  dam, 
Xo.  2.  The  pipe  line  conducting  the  Larry's  Creek  supply  is 
IG  inches  in  diameter  and  extends  from  the  filtration  plant  to 
the  borough  of  Jersey  Shore  so  that  said  16-inch  main  supply 
line  conducts  both  the  unfiltered  water  from  Roaring  Run  and 
the  filtered  water  from  Larry's  Creek  through  Salladasburg 
into  the  borough  of  Jersey  Shore,  a  distance  as  before  stated  of 
npproximately  ten  miles. 

This  main  pipe  line  crosses  streams  at  several  points  and  is, 
therefore,  liable  to  occasional  breaks.  To  guard  against  inter- 
ruptions of  service  from  such  causes  as  well  as  others,  the  re- 
spondent maintains  the  emergency  supply  pumping  station  at 
Pine  Creek. 

In  addition  to  the  local  distribution  system  in  the  borough 

of  Jersey  Shore,  respondent  has  a  12-inch  pipe  line  extending 

from  Jersey  Shore  across  Pine  Creek  at  said  pumping  station 

to  the  shops  of  the  New  York  Central  Railroad  Company  at 

Avis. 
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There  is  also  a  6-inch  pipe  line  extending  from  Jersey  Shore 
across  the  Susquehanna  River  to  Antes  Fort,  where  there  are 
some  consumers  and  where  the  station  of  the  Pennsylvania  Rail- 
road (Company  is  located. 

The  operation  of  the  pumps  at  the  l*iue  Crwk  pumpin«r 
station  is  not  essential  in  order  to  supply  the  Xew  York  Central 
Railroad  Company,  the  largest  industrial  consumer  of  respon- 
dc'ut,  with  its  ordinary  requirements;  but  it  is  essential  in  the 
event  of  some  interruption  to  the  gravity  service.  However, 
for  this  jeason  and  as  an  additional  lire  protection,  the  boilei*s 
are  kept  under  steam. 

The  respondent  company  supplies  water  for  domestic,  com- 
mercial, and  industrial  purposes  to  the  inhabitants  and  indus?- 
tries  of  the  boroughs  of  Jersey  Shore  and  Salladasburg,  Ly- 
coming county,  Pennsylvania,  and  vicinity ;  supplies  large  quan- 
tities of  water  to  the  Jfew  York  Central  Railroad  Company  at 
Avis,  Pennsylvania;  furnishes  municipal  fire  protection  to  the 
boroughs  of  Jersey  Shore  and  Salladasburg;  and  furnishes  pri- 
vate fire  protection  to  the  Susquehanna  Silk  Mills,  located  in 
said  Borough  of  Jersey  Shore. 

As  has  been  the  case  with  respect  to  most  water  companies, 
similarly  situated,  the  Jersey  Shore  Water  Company  has  been 
a  development  from  crude  and  inadequate  beginnings  to  its  pres- 
ent rather  extensive  system.  Various  sources  of  supply  were 
used;  but  soon  proved  insufficient,  necessitating  the  procuring 
of  the  present  sources  of  supply. 

The  management  of  the  company,  prior  to  the  lattt^r  part  of 
1914,  was  not  particularly  businesslike.  The  company  books 
and  records,  covering  a  period  of  about  ten  years,  have  been  lost 
and  its  records  for  other  years  are  incomplete.  It  is  practically 
impossible  to  obtain  any  accurate  estimate  of  the  original  cost 
of  the  property. 

In  December,  1914,  the  respondent  company  passed  into  the 
hands  of  receivers,  which  receivership  continued  until  June, 
1920,  when  it  was  terminated  and  the  company  reorganized, 
pursuant  to  a  certificate  of  valuation  for  reorganization  pur- 
poses, issued  by  the  Commission  at  Application  No.  1021-1917; 
60  that  it  now  has  outstanding  $200,000  of  first  mortgage  bonds, 
$140,000  preferred  stock  and  $5,000  common  stock. 

P.U.R.1921D. 


Digitized  by 


Google 


BOROUGH  OF  JERSEY  SHORE  v.  JERSEY  SHORE  WATER  CO.   61 

The  receivers  filed  a  new  schedule  of  rates  effective  January 
15,  1919,  designated  as  P.  S,  C.  Pa.,  No.  2,  canceling  P.  S.  C. 
Pa.  No.  1,  which  was  the  schedule  of  rates  in  effect  when  the 
receivers  took  charge  of  the  property. 

By  the  schedule  effective  January  15,  1019,  the  flat  rates 
theretofore  charged  were  increaseil  somewhat;  but  no  increase 
was  made  to  consumers  having  but  a  single  tap. 

The  domestic  consumption  is  not  metered ;  but  there  are  about 
thirty  meters  installed  for  industrial  and  commercial  consurap 
tion.     The  meter  rates  were  changed  by  substituting  a  quarter- 
ly service  charge,  graduated  in  proportion  to  the  size  of  the 
meter,  for  the  former  minimum  charge,  and  a  block  system  of 
rates  was  provided  for  all  water  consumed,  ranging  from   25 
cents  per  thousand  gallons  for  the  first  100,000  gallons  per  quart- 
^^T,  to  5  cents  per  thousand  gallons  for  consumption  exceeding 
i>,000,000  gallons  per  quarter.     The  fire  protection  rates  were 
^'hanged  from  the  former  flat  rate  per  hydrant  to  a  hydrant  and 
oiileage  basis. 

Before  the  said  schedule  became  effective,   complaints  were 

"'ed  by  the  borough  of  Jersey  Shore  and  certain  consumers  re- 

>'aiiig  therein,  the  borough  of  Salladasburg,  the  Susquelianna 

oJiK  ^ills  and  the  New  York  (.'eutral  Railroad  Company,  al- 

^'^mg  that  said  increases  in  rates  were  unjust  and  unreason- 

'^oJo,  and  that  the  water  supplitnl  was  of  impure  quality  and  in- 

^''■''/Hcieiit  in  quantity. 

^o    various  complaints  were  consolidated  for  hearing,  and 

t.xx^   ^Yst  hearing,  held  at  Williamsport  on  February  21,  1919, 

^^     portions  of  the  complaints  which  related  to  the  alleged 

^^^ity  and  insufiiciency  of  the  supj)ly  were  withdrawn. 

-•     "^^t     ^|j£g  hearing  it  was  also  agreed  that  an  engineering  cou- 

,      ^  ^^O^  should  be  held  by  an  engineer  representing  the  com- 

^*^>ig  boroughs  and  individual  consumers;  an  engineer  rep- 

.   ^   "^^ing  the  respondent;  an  engineer  representing  the  Susque- 

,    ^^^.   Silk  Mills,  and  an  engineer  repiTsenting  the  New  York 

^^*^€il  Kailroad  Company,  which  conference  was  to  be  presided 

\)y  an  engineer  representing  the  Commission's  bureau  of 

^^^ering. 

p^^     the  stipulation  for  this  conference  it  was  provided  that 
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the  conference  should  endeavor  to  agree  upon  and  report  to  the 
Commission  upon: 

A.  The  estimated  reproduction  cost  new  of  the  property, 
based  upon  the  fair  average  prices  of  materials,  property,  and 
labor  of  the  various  items  making  up  the  inventory,  which  prices 
were  to  be  the  average  of  those  that  prevailed  during  the  five-year 
period  ending  April  1,  1917;  and  also  agree  upon  the  segrega- 
tion of  the  property,  as  between  (1)  mimicipal  fire  protection, 
(2)  railroad  uses,  and  (3)  all  other  uses  combined. 

B.  The  estimated  reproduction  cost  new  of  the  property, 
based  upon  present-day  prices  of  materials,  property,  and  labor ; 
said  present-day  prices  representing  the  average  prices  prevail- 
ing throughout  the  year  1918. 

C.  The  estimated  reproduction  cost  new  of  the  property, 
based  upon  the  unit  prices  that  were  current  and  under  the  con- 
ditions that  prevailed  at  the  time  the  various  units  of  property 
now  in  existence  were  constructed;  the  prices  actually  paid  by 
the  company  to  govern,  when  ascertainable. 

The  report  of  the  engineering  conference  was  presented  at  a 
subsequent  hearing.  It  appears  that  the  conferees  agi*eed  that 
the  cost  of  reproduction  new  of  the  property  of  respondent,  ex- 
clusive of  overheads,  at  average  prices  prevailing  during  the 
year  1918,  would  be  $580,000. 

It  further  appears  that  the  conference  agreed  that  the  repro- 
duction cost  new  of  the  property  of  respondent  as  the  same  exist- 
ed April  1,  1917,  exclusive  of  overheads  and  based  upon  the 
average  prices  prevailing  during  the  five-year  period  ending 
April  1,  1917,  is  $322,811. 

There  was  considerable  difference  of  opinion  between  the 
members  of  the  conference  as  to  the  proper  amount  to  be  in- 
cluded in  said  estimate  for  the  various  overheads  and  also  a 
difference  of  opinion  with  respect  to  the  amount  of  accrued  de- 
preciation to  be  deducted. 

An  average  of  the  Various  figures  reported  by  the  members 
of  the  conference  gives  a  figure  for  reproduction  cost  new,  in- 
cluding overheads,  going  cost  and  deducting  accrued  deprecia- 
tion, of  $370,933,  without  including  the  cost  of  additions  to 
the  plant  from  xipril  1,  1917,  to  March  31,  1920,  which  addi- 
tions as  shown  by  the  testimony,  were  $8,632.74,  to  which  the 
p,u.R.i»aiD. 
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respondent  contended  should  be  added  15  per  cent  for  over- 
heads, making  a  total  of  $9,927.65. 

[1]  We  do  not  agree  with  the  respondent  that  this  15  per 
cent  should  be  added  and  the  item  will  be  considered  by  the 
Commission  as  amounting  to  $8,632.74. 

The  principal  controversy,  as  this  case  was  presented,  was 
with  reference  to  the  question  of  what  shall  be  considered  "the 
fair  average  price  of  materials,  property,  and  labor,"  which  the 
Commission  is  directed  by  the  Public  Service  Company  Law  to 
take  into  consideration  in  connection  with  the  ascertainment  of 
''the  reproduction  costs  of  the  property." 

The  respondent  contended  that  neither  the  average  prices 
prevailing  during  the  year  1918,  nor  the  average  prices  pre- 
vailing during  the  selected  period  of  five  years  ending  April 
1,  1917,  represented  the  **fair  average  price"  contemplated  by 
the  Public  Service  Company  Law ;  or,  in  other  words,  contended 
that  neither  the  repi'oduction  cost  of  $580,000,  based  upon  1918 
prices,  nor  thcr  average  reproduction  cost  of  $^j70,98J5,  based  up- 
on prices  prevailing  for  the  five-year  period  ending  April  1, 
1917,  furnished  the  true  rule  as  indicating  fair  vahie. 

It  appearing  that  the  item  of  cast  iron  pipe  constituted  ap- 
proximately 80  per  cent  of  tlie  cost  of  respond LMit's  entire  sys- 
tem, the  engineer  for  respondent  submitted  a  discussion,  ac- 
companied by  a  chart,  showing  the  actual  trend  of  the  cost  of 
cast  iron  pipe  in  wholesale  quantities,  based  upon  6-inch  dia- 
meter pipe,  from  January  1,  190fJ,  to  February  1,  1920,  and 
containing  a  predication  of  the  probable  trend  of  the  price  of 
cast  iron  pipe  to  January  1,  1926. 

As  a  result  of  his  study  of  this  question,  the  engineer  for  the 
respondent  contended  that  the  reproduction  cost  based  upon 
average  prices  for  the  five-year  period  ending  April  1,  1917, 
should  be  increased  47  per  cent  for  the  purpose  of  obtaining  a 
reproduction  cost  estimate  in  this  case  bast^  upon  "fair  average 
prices." 

The  average  price  of  cast  iron  pipe  for  the  five-year  selected 
period  is  shown  to  have  been  $25.27,  and  the  average  worked 
out  by  respondent's  engineer  for  the  entire  period  from  Jan- 
uary 1,  1903,  to  January  1,  1926,  is  $37.12,  or  an  increase  of 
47  per  cent.    Li  so  far  as  this  study  is  based  upon  known  prices 
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lip  to  tlic  present  time,  it  is  of  some  value  to  the  Commission ; 
but  in  so  far  as  it  is  based  upon  predications  for  the  future,  we 
call  give  it  little*  consideration. 

We  are  not  jK-rsiiaded  that  the  respondent's  eontention  ^Yitll 
respect  to  this  feature  of  the  ease  should  be  adopted;  but  in 
fixing  the  fair  value  of  respondent's  plant,  we  shall  give  the 
question  of  the  extent  to  which  the  average  prices  for  the  seh.vt- 
ed  period  in  this  ease  should  be  influenced  by  prevailing  priee?^, 
such  consideration  as  in  our  opinion  it  deserves. 

It  is  contended  by  the  couii>lainants  that  there  has  been  an 
over-development  in  respondent's  plant,  in  that  the  long  W-incb 
pipe  line  is  of  a  larger  diameter  than  necessary,  and  in  that  the 
36  acres  of  land  around  its  filtration  plant  and  Dam  No.  1  is 
an  unnecessary  amrunt  of  real  estate.  This  eontention  was  ad- 
vanced before  thd  engineering  conf<*rene(»  by  the  representative 
of  the  complainants ;  but  none  of  the  other  memljcrs  of  the  con- 
ference nor  the  presiding  engineer  were  of  the  opinion  th^t  any- 
thing should  be  dt^ducted  in  this  case  for  overdevelopment  of  re- 
spondent's property. 

After  carefully  considering  all  the  testimony  upon  this  branch 
of  the  case,  we  are  not  persuaded  that  there  has  been  any  over- 
development and  are  of  the  opinion  that  all  of  the  property  in- 
cluded in  the  inventory  is  used  and  useful  and  necessary  to  the 
proper  perfonnance  of  the  duties  of  the  respondent  company. 

This  Commission  stated  in  the  Suburban  Water  Company 
case  as  follows :  '*It  is  well  settled  law  that  consideration  should 
be  given  by  the  Commission  to  going  concern  value  as  a  proper 
element  in  determining  fair  value  of  a  public  utility  as  a  rate 
base.  An  active  utility  performing  its  public  duty  has  a  greater 
value  than  an  idle  one  with  no  business  attached.*'  "There- 
fore, in  determining  the  fair  value  of  respondent's  property  the 
Commission  will  make  due  allowance  for  its  going  concern  value." 

The  certificate  of  valuation,  issued  by  the  Commission  for  re- 
organization purposes  nearly  two  and  one-half  years  ago,  waa 
for  $345,000.  Since  that  time,  the  company  has  made  addi- 
tional capital  expenditures  and  the  ascendency  in  the  level  of 
prices,  since  the  certificate  of  the  Commission  was  issued,  re- 
<juires  an  increased  valuation. 

Taking   into  consideration   all   the  facts   and   circumstancea 
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which,  in  the  judgment  of  the  Commission,  have  any  bearing 
<»n  the  qiiestion,  and  having  regard  to  all  the  conditions  whicli 
surround  the  perfonnance  by  respondent  of  its  public  duty,  in- 
cluding the  character,  age,  and  efficiency  of  the  property,  the 
extent  of  its  service,  the  community  served,  its  going  concern 
value,  and  all  the  elements  that  in  any  way  aifect  its  valuation, 
and  bearing  in  mind  that  the  valuation  now  made  is  for  rate- 
making  purposes,  the  Commission  finds  that  the  fair  value  of 
respondent's  property,  as  of  December  1,  1920,  is  $426,000; 
and  that  sum  will  accordingly  be  used  as  a  rate  base  on  which  to 
i-ompute  fair  return. 

[2]  Eespondent  has  contended  for  an  8  per  cent  rate  of  re- 
turn on  the  fair  value  of  its  property.  We  are  not  persuaded 
tliat  the  owners  of  this  property,  under  all  the  circumstances 
surrounding  the  ease,  are  entitled  to  a  return  of  more  than  7 
per  cent  upon  the  rate  base  which  we  have  fixed. 

Tlie  engineering  conference  agreed  that  the  annual  allowance 
for  operating  expenses,  including  taxes  not  exceeding  $1,500 
per  annum,  should  be  fixed  at  $10,000.  The  respondent  en- 
ileavored  to  show  that  its  taxes  would  exceed  $1,500  per  annum 
and  that  they  would  amount  to  at  least  $2,048,  or  $548  in  ex- 
cess of  the  amount  included  by  the  engineering  conference. 

[3 J  It  appears,  however,  that  these  excess  taxes  are  income 
and  excess  profits  taxes  imposed  by  the  Federal  Government. 
We  determined  in  the  Suburban  Water  Company  case  that  such 
taxes  should  not  be  included  as  an  item  in  determining  the  fair 
return  of  a  public  utility;  but  rather  are  burdens  which  the 
owners  should  bear. 

Respondent  further  contends  that  the  costs  of  this  case,  in- 
curred in  preparing  its  valuation  and  through  other  expenses 
incident  to  the  trial  of  tlu?  ease,  which  costs  under  the  testimony 
amount  to  $3,472,  should  be  reimbursed  to  the  company  and 
amortized  over  a  given  number  of  years. 

[4]  We  are  of  the  opinion  that  these  costs,  which  seem  rea- 
sonable in  amount,  should  be  allowed  and  amortized  for  a  period 
of  approximately  four  years,  and  they  will,  therefore,  be  in- 
cluded in  the  estimate  of  annual  operating  costs. 

We  shall  accordingly  allow  for  the  annual  operating  expen- 
ses, including  taxes,  for  each  of  the  next  four  years,  $10,800. 

r.U.R.1921D. 
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In  the  reproduction  estimates  based  on  5-year  average  prices, 
the  conference  determined  that,  starting  with  a  new  property, 
it  would  require  practically  $1,350  per  year  to  carry  out  the 
intent  of  the  depreciation  theory  used.  In  order  to  maintain 
the  integrity  of  the  investment,  as  measured  by  reproduction 
cost  new  less  accrued  depreciation,  during  the  remaining  life 
of  the  property,  a  larger  amount  would  necessarily  have  to  be 
allowed;  and  on  the  basis  selected  would  amount  to  $3,132  per 
year,  which  the  Commission  will  adopt  as  its  finding. 

It  is  shown  by  the  testimony  in  this  case  that  the  respondent 
will  probably  be  required  to  renew  a  number  of  its  service  lines 
before  very  long,  at  an  estimated  cost  of  about  $35,000.  In  the 
event  that  the  company  should  find  it  necessary  or  advisable  to 
ificter  its  domestic  consumption,  an  additional  expenditure  of 
approximately  $32,000  will  be  involved. 

Whether  the  domestic  consumption  should  be  metered  is  a 
question  to  be  detennined,  in  the  first  instance  at  least,  by  the 
company;  but,  in  reaching  our  conclusions  in  this  case,  we  have 
given  consideration  to  the  question  of  the  expenditures  which 
respondent  will  probably  be  required  to  make  in  the  reasonably 
near  future. 

Having  found  the  fair  value  of  respondent's  property,  as  of 
December  1,  1920,  to  be  $425,000,  the  conclusions  herein  stated 
may  be  summarized  as  follows: 

7  per  cent  return  on  $425,000   $29,750.00 

Annual  operating  costs  allowed    10,800.00 

Total  amount  of  annual  depreciation   3,132.00 

Total  annual  return   $43,G82.00 

The  revenue  produced  from  the  present  rate  schedule  has 
not  been  shown  to  be  excessive  or  unreasonable,  and  the  com- 
plaints will,  therefore,  be  dismissed. 

It  was  stated  at  the  argument  that  the  present  schedule  does 
not  contain  a  suflicient  number  of  blocks  to  cover  the  consumj)- 
tion  of  the  New  York  Central  Railroad  Company,  a  very  large 
consumer  of  water,  which  company  is  now  paying  for  its  con- 
sumption above  5,000,000  gallons  per  quarter,  imder  an  ar- 
rangement with  respondent,  at  rates  which  seem  to  be  satisfac- 
tory to  all  the  parties  in  interest,  but  which  are  not  set  forth  in 
the  present  schedule  but  should  be  set  forth  in  a  new  schedule. 

P.U.R.1921D. 
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No  definite  conclusion  seems  to  have  been  reached  by  the 
Engineering  Conference  with  respect  to  the  question  of  the  seg- 
regation of  the  property  and  expenses  of  respondent  as  between 
the  fire  protection  86r\'ice  rendered  by  it  and  its  other  services. 
It  was  suggested  by  complainants  that  there  should  be  a  seg- 
regation between  (1)  fire  protection  service;  (2)  railroad  uses; 
and  (3)  all  other  uses  combined. 

[6]  We  are  not  persuaded  that  there  should  be  any  segrega- 
tion in  this  case  except  as  between  fire  protection  and  all  other 
uses  combined. 

The  annual  fire  protection  charge  to  Jersey  Shore  borough 
now  totals  gross  $6,000,  net  $5,400,  and  should  be  changed  to 
$5,000  gross  and  $4,500  net. 

The  annual  charge  for  fire  protection  to  the  Susquehanna 
Silk  Mills  is  now  gi'oss  $1,280,  net  $1,152,  and  should  be  re- 
duced to  gross  $660,  net  $600. 

The  Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania. 


VIRGINIA  SUPREME  COURT  OF  APPEALS. 

CITY  OF  CLIFTON  FORGE 

V, 

VIRGIXIA-Wf:STERN  POWER  COMPANY. 
(—  Va.  — ,  106  S.  E.  400.) 

Franchises  —  Const  i*uction  —  Rates. 

1.  A  franchise  establishing  a  rate  for  electricity  to  be  furnished 
"at  all  hours  from  sunset  to  sunrise  or  as  much  earlier  and  as  much 
later  as  weather  conditions  make  it  necessary/'  does  not  apply  to  day- 
time service. 

Jlates  —-  Franchises  —  Estoppel. 

2.  A  public  utility  furnishing  electric  current  during  the  daytime 
upon  the  same  terms  as  provided  for  night  service  in  a  franchise  for 
night  service,  does  not  thereby  bind  itself  to  furnish  day  service  ac- 
cording to  the  terms  of  the  franchise. 

Appeal  and  review  —  Question  formerly  conslderal, 

3.  A  contention  fully  considered  and  ajiswered  adversely  to  appel- 
lant in  a  former  hearing,  is  not  subject  to  review  on  appeal. 

P.U.R.1921D. 
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Commissions  —  Powers  —  Electric  rates, 

4.  A  Commission  acted  entirelj  within  its  power  in  fixing  rates 
for  electric  day  service  which  had  been  furnished  for  over  ten  years 
without  objection  on  the  part  of  a  city,  since  such  rate  fixing  does 
not  grant  a  use  of  the  streets  but  fixes  a  rate  for  a  use  already  in 
existence  and  not  covered  by  franchise  agreement. 

Commissions  —  Failure  to  suspend  rates  —  Effect. 

5.  A  complainant  seeking  the  suspension  of  rates  is  not  injured 
by  the  failure  of  the  Commission  to  investigate  and  change  such  rates, 
since  there  is  ample  opportunity  to  be  heard  as  to  the  justness  and 
reasonableness  of  the  rates  charged. 

[March  17,  1021.] 

Appeal  from  au  order  of  the  Commission  permitting  a  power 
company  to  withdraw  service  or  adequate  rates  fixed ;  affirmed. 
For  Commission  decision  see  P.U.R.1918F,  791. 

Appearances:  O.  B.  TIarvey,  of  Clifton  Forge,  for  appellant; 
F.  W.  King,  of  Clifton  Forge,  for  appellee. 

Burks,  J.:  This  is  a  continuation  of  the  litigation  involved 
in  the  case  of  the  Virginia-Western  Power  Co.  v.  Clifton  Forge, 
125  Va.  469,  P.U.R.1919E,  76G,  99  S.  E.  723,  9  A.L.K.  1148. 
On  the  former  appeal  the  respective  rights  and  duties  of  the 
parties  were  very  fully  considered  and  passed  upon,  and  the 
validity  and  binding  effect  of  the  contract  of  franchise  between 
ihe  city  and  the  predecessor  in  title  of  the  appellee  were  upheld 
as  to  the  service  stipulated  for  in  the  franchise.  It  was  also 
held  that  as  to  services  not  so  stipulated  for  jurisdiction  over 
the  same  was  vested  in  the  state  Corporation  Commission,  and 
it  was  its  duty  to  exercise  the  same.  On  that  appeal,  the  cases 
of  several  cities  and  towns,  involving  practically  the  same  ques- 
tions, were  heard  together,  and  the  Commission  refused  to  take 
any  jurisdiction  whatever  of  them  and  dismissed  the  applica- 
tion of  the  appellee  for  an  increase  of  rates  on  the  ground  that 
it  could  not  approve  rates  within  the  corporate  limits  of  such 
cities  and  towns  in  excess  of  those  fixed  by  the  respective  fran- 
chises. This  court  affirmed  the  holding  of  the  Commission  as 
to  franchise  rates  for  franchise  services,  but  in  concluding  its 
opinion  said:  "For  the  foregoing  reasons  we  find  no  error  in 
the  orders  of  the  state  Corporation  Conamission  under  review, 
save  to  the  extent  that  they,  without  any  investigation  or  con- 
sideration thereof,  refuse  approval  of  the  rates  filed  with  the 
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Commission  by  the  plaintiff  in  error  which  apply  to  services 
vithin  the  respective  corporate  limits  of  the  defendants  in  error 
which  are  not  attempted  to  be  fixed  or  affected  by  the  franchises 
involved  in  these  cases.  As  to  the  latter  rates,  the  Commission 
has  jurisdiction  under  the  statute  of  1914,  aforesaid,  and  it 
should  assume  such  jurisdiction,  make  the  investigation,  and 
otherwise  act  with  respect  thereto  in  accordance  with  the  provi- 
sions of  the  1914  statute." 

The  powers  and  duties  of  the  Commission  under  this  decision 
were  very  plain.  It  was  to  ascertain  whether  or  not  the  appellee 
was  supplying  any  services  within  the  corporate  limits  of  the 
appellant  which  were  not  attempted  to  be  fixed  or  affected  by 
the  franchise  granted  by  the  appellant,  and,  if  so,  to  exercise 
jurisdiction  over  the  same  according  to  the  provisions  of  the 
1914  statute  (Laws  1914,  chap.  340). 

After  the  above-mentioned  opinion  was  handed  down,  to  wit, 
on  April  7,  1920,  the  apjiellee  filed  its  petition  before  the  state 
Corporation  Commission  in  w^hich  it  undertook  to  set  out  the 
facts  of  the  case  and  prayed  that  it  might  be  permitted  to  with- 
draw in  the  city  of  Clifton  Forge  all  service  not  required  by 
the  franchise  granted  by  said  city,  or  in  lieu  thereof  that  the 
Commission  would  determine  what  was  an  adequate  and  suffi- 
cient service  in  said  city  and  fix  just  and  reasoiuible  rates  for 
.-:ame.  The  city  of  Clifton  Forge  appeared  by  eouns(»l  and  filed 
a  lengthy  plea  to  the  jurisdiction  of  the  Commission,  the  grounds 
of  which  will  be  more  particularly  noticed  hereinafter.  The 
appellee  moved  to  strike  out  the  plea.  The  Commission  heard 
the  case  "upon  the  entire  record  and  especially  upon  the  said 
petition,  the  said  plea,  and  motion  to  strike  out,  and  the  order 
of  the  supreme  court  of  appeals  of  Virginia^"  and  struck  out  the 
plea,  but  refused  to  allow  the  appellee  to  withdraw^  the  present 
service  from  the  city  of  Clifton  Forge.  The  Commission  there- 
upon ordered:  That,  so  long  as  the  appellee  "renders  an  elec- 
tric service  within  the  city  of  Clifton  Forge  other  than  that  re- 
quired by  the  franchise  agreement  aforesaid,  it  shall  keep  on 
file  with  this  Commission  a  schedule  showing  its  rates,  tolls, 
charges,  rules,  and  regulations  applicable  to  such  service  as  re- 
<juired  by  law,  and  that  until  the  further  order  of  this  Commis- 
sion the  said  company  shall,  so  long  as  it  renders  within  the 
P.U.R.l»2iD. 
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city  limits  of  the  city  of  Clifton  Forge,  the  service  now  being 
rendered,  charge  uniformly  therefor  the  rates  as  set  out  in  its 
schedule  filed  with  the  Commission  on  March  20,  1918.  But 
this  order  shall  be  without  prejudice  to  the  right  of  the  city  of 
Clifton  Forge  to  require  the  Virginia-Western  Power  Company 
tc  reinstate  the  service  required  of  it  by  the  franchise  agree- 
ment and  at  the  rates  therein  specifietl  for  the  franchise  service.'^ 

From  this  order  the  present  appeal  Was  taken. 

The  chairman  of  the  Commission,  in  an  elaborate  and  able 
opinion  copied  into  the  record,  maintained  the  jurisdiction  of 
the  Commission  over  the  rates  for  services  rendered  in  the  city 
which  w^ere  not  covered  by  the  franchise  and  rightly  interpreted 
the  mandate  of  this  court  in  that  respect. 

Under  the  franchise,  the  predecessor  in  title  of  the  appellee 
and  its  successor  or  assigns  were  granted  the  right — "to  conduct, 
maintain,  and  operate  for  a  period  of  15  years  from  the  granting 
of  this  franchise  an  electric  light  system  in  and  for  the  said  city 
and  the  citizens  thereof.  And  the  said  company  is  hereby  grant- 
ed permission  to  conduct,  erect,  and  maintain  in  the  streets  and 
alleys  of  the  said  city  all  poles  and  wires  and  other  appliances 
und  use  such  currents  of  electricity  that  may  be  necessary  for  it 
to  operate  its  said  system  to  light  said  city  and  supply  the  citi- 
zens thereof  with  electricity  and  from  time  to  time  make  such 
repairs  and  alterations  therein  as  may  be  considered  necessary 
for  the  conduct  of  its  business.'' 

In  consideration  for  the  grant,  the  grantee  agreed  to  pay  the 
city  $800,  to  furnish  the  city  a  specified  number  of  arc  lights 
at  $50  each  per  annum,  others  in  excess  thereof  at  $40  each  per 
annum,  and  to  furnish  incandescent  lights  to  citizens  at  a  scale 
of  prices  set  forth  in  the  franchise.  As  to  the  lights  to  be  fur- 
nished to  citizens,  the  franchise  provides:  "Fpon  the  comple- 
tion of  the  said  electric  lighting  system  the  said  company  shall 
furnish  electric  lights  to  all  the  citizens  of  said  city  who  shall 
agree  to  take  it  and  equip  their  houses  with  the  necessary  ap- 
pliances therefor  at  all  hours  from  sunset  until  sunrise,  or  as 
much  earlier  and  as  much  later  as  weather  conditions  may  make 
it  necessary." 

A  few  months  after  the  franchise  ^vas  granted  the  grantee 
thereof,  without  other  consideration  than  has  been  stated,  be- 
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gan  to  furnish  a  continuous  day  and  night  service  for  lighting, 
and  also  a  like  service  for  heat  and  power,  and  this  service  has 
thence  hitherto  been  and  is  now  being  furnished.  It  was  con- 
ceded before  the  Commission  that  the  night  and  day  service  could 
not  be  so  dissociated  as  to  permit  the  Conunii^sion  to  regulate 
rates  for  the  latter  sendee  while  maintaining  the  contract  rate 
for  the  former,  and  the  city  not  only  refused  to  assent  to  the  ab- 
rogation of  the  day  service,  but  insisted  upon  its  maintenance 
without  increase  of  rates.  The  C^ommission  was  of  opinion  an<l 
decided  that  the  continuous  day  and  night  service  of  lighting 
was  a  new  service  differing  from  and  not  covered  by  the  fran- 
chise, as  was  also  the  service  of  heat  and  power,  and  that  it  had 
jurisdiction  to  fix  the  rates  therefor.  Its  order,  however,  wa.s 
"without  prejudice  to  the  rights  of  the  city  of  Clifton  Forge  to  * 
require  the  Virginia-Western  Power  Company  to  reinstate  the 
service  required  of  it  by  the  franchise  agi*eemcnt  and  at  the 
rates  therein  specified  for  the  franchise  service.'' 

Nearly  every  question  raised  on  this  appeal  was  settled  on  the 
former  appeal,  which  we  have  neither  the  power  nor  the  incli- 
nation to  disturb. 

In  the  petition  for  appeal  it  is  said  that  three  questions  arc 
involved  in  the  case.  They  will  be  stated  and  nmnbered  as  in 
the  petition : 

[1]  1.  ^^Does  the  franchise  of  April  lo,  1007,  and  the  contract 
of  .Xfarch  4,  1911,  cover  both  night  and  day  service  in  the  city 
of  CUifton  Forge?"  A  mere  reading  of  the  franchise  hereinbe- 
fore copied  would  seem  sufticient  to  show  that  it  did  not  cover 
.such  service.  The  grantee  was  only  required  to  furnish  incan- 
ilescent  lights  "at  all  hours  from  sunset  -to  sunrise  or  as  much 
earlier  and  as  much  later  as  weather  conditions  make  it  neces- 
sary." There  was  no  undertaking  for  a  daytime  service,  and  the 
city  could  not  demand  it.  The  contract  of  March  14,  1911, 
as  shown  on  its  face,  was  a  mere  compromise  agreement  to  settle 
a  dispute  between  the  city  and  the  power  company  as  to  the 
right  of  the  latter,  under  its  franchise,  to  charge  citizens  a  mini- 
mum rate  of  $1  for  electrical  service?*.  •  It  dealt  with  no  other 
<iuestion  connected  with  the  franchise,  and  in  no  way  affects  tluj 
jurisdiction  and  power  of  the  Commission  over  matters  not  cov- 

cred  by  the  franchise  of  April  13,  1907 ;  nor  was  it  a  recognition 
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that  the  franchise  applied  to  both  day  and  night  service,  nor  a 
construction  by  the  parties  of  any  other  feature  of  the  franchise 
except  the  right  to  make  a  minimum  charge  under  the  franchise 
for  the  franchise  service. 

The  occupation  of  the  streets  of  the  cit;j'^  by  the  poles  and  wires 
of  the  appellee  was  fully  warranted  by  the  franchise  hereinbe- 
fore quoted.  Sending  the  current  along  said  wires  in  the  day 
time,  without  objection  from  the  city,  did  not  subject  the  ap- 
pellee to  the  franchise  agi'eement  for  the  night  service. 

As  pointed  out  by  the  Commission,  the  continuous  day  and 
night  service  is  an  inseparable  service  and  one  that  is  essentially 
diflferent  from  that  provided  for  by  the  franchise,  hence,  under 
the  very  terms  of  our  former  decision,  is  subject  to  the  jurisdic- 
tion of  the  Commission. 

[2]  2.  "Has  the  Virginia- Western  Power  Company  by  ren- 
dering a  continuous  service  within  the  city  of  Clifton  Forge  for 
more  than  ten  years  estopped  itself  from  denying  that  the  said 
franchise  does  cover  all  classes  of  service?"  The  poles  and 
wires  of  the  power  company  were  already  occupying  the  streets 
of  the  city  under  the  tenns  of  the  franchise,  and  for  the  mutual 
benefit  of  the  citizens  and  of  the  power  company  a  daylight  serv- 
ice and  heat  and  power  were  funiished  the  citizens  at  the  same 
rate  at  which  the  night  service  had  been  furnished,  but  there 
was  no  obligation  on  the  power  company  to  furnish  it  at  that 
price,  the  city  had  no  right  to  demand  it,  nor  was  the  rate  for 
that  service  fixed  by  the  franchise.  It  is  said  in  the  opinion  of 
the  Chairman  of  the  Commission  that  the  contention  that  the 
day  service  is  covered  by  the  franchise  contract  is  based  "upon 
the  theory  that  the  voluntary  rendition  by  the  company,  over  a 
period  of  years,  of  the  day  service  has  resulted  in  a  contract  by 
estoppel.  We  can  find  no  authority,  statutory  or  otherwise,  in 
support  of  such  a  contention,  and  cannot  agree  that  the  polici* 
power  of  the  state,  as  exercised  through  the  Commission,  tlie 
constitutional  repository  of  that  power,  can  be  rendered  inejffec- 
tive  by  an  estoppel  in  pais,  effective,  if  at  all,  only  upon  the 
I)arties  to  the  contract;".  We  concur  in  the  conclusion  reached 
by  the  chairman. 

3.  "Has  the  State  Corporation  Commission  jurisdiction  to 

fix  any  rates  to  bo  charged  the  citizens  of  the  city  of  Clifton 
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Forge  for  any  services  rendered  them  bj  said  company?"  In 
the  reply  brief  for  the  appellant  the  contention  of  the  appellant 
under  this  head  is  put  thus :  ^The  city  f ui-ther  maintains  that 
the  general  assembly  has  not  conferred  upon  the  state  Corpora- 
tion Commission  jurisdiction  to  consider  and  determine  any 
rates  to  be  charged  for  electric  service  rendered  wholly  within 
the  corporate  limits  of  the  city." 

[3]  This  contention  was  fully  considered  and  answered  ad- 
versely to  the  appellant  on  the  former  hearing  of  this  case,  and  is 
not  now  subject  to  review.  Steinman  v.  Clinchfield  Coal  Corp. 
121  Va.  611,  93  S.  E.  684.  The  city  further  insists:  "That,  if 
the  said  act  of  1914,  as  amended,  be  construed  as  giving  the  state 
C^orporation  Conmiission  power  to  grant  the  right  to  use  the 
streets,  alleys,  and  other  public  property  for  the  purpose  of  fur- 
nishing day  electric  service,  when  the  city  has  granted  no  fran- 
chise for  such  service,  said  act  is  unconstitutional  and  void." 

[4]  The  use  of  the  streets,  alleys,  and  other  public  property 
for  the  purpose  of  furnishing  day  electric  service  has  been  in 
existence,  without  objection  on  the  part  of  the  city,  for  over  ten 
years,  but  no  rate  therefor  has  ever  been  fixed  by  any  contract 
between  the  city  and  the  power  company.  The  Commission  is 
i»ot  granting  a  use,  but  fixing  a  rate  for  a  use  already  in  exist- 
ence and  not  covered  by  the  franchise  agreement.  In  this  it  was 
entirely  within  its  powers.  The  reserved  police  power  of  the 
state  and  the  manner  of  its  exercise  has  been  so  fully  considered 
and  discussed  in  cases  recently  decided  by  this  court  that  it  is 
not  deemed  necessary  to  do  more  than  refer  to  them.  Virginia- 
Western  Power  Co.  v.  Clifton  Forge,  125  Va.  469,  P.U.E. 
1919E,  766,  9  A.L.R.  1148,  99  S.  E.  723;  Richmond  v.  Ches- 
apeake &  P.  Teleph.  Co.  127  Va.  — ,  P.U.R.1921C,  46,  105  S. 
E.  127. 

The  city  further  contends:  "That  the  record  shows  that  the 
state  Corporation  Commission  made  no  investigation  as  to  the 
lates  which  it  authorized  to  be  charged  the  citizens  of  Clifton 
Forge  and  changed  the  same  as  fixed  by  franchise  provisions 
without  investigation  and  without  an  opportunity  by  the  city  to 
be  heard.  ^' 

This  contention  is  fully  answered  by  the  Commission  as  fol- 
lows: 

P.U.R.1921D. 
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''Under  the  provisions  of  the  act  of  March  27,  1914,  as  amcud- 
td  (Acts  1918,  chap.  407),  schedules  of  rates  filed  with  the 
Commission  by  public  utilities .  automatically  become  effective 
thirty  days  after  filing  unless  suspended  by  the  Commissiou 
upon  its  own  motion  or  upon  complaint  of  interesttnl  parties. 
The  rates  filed  by  the  company  on  ilarcli  18,  1918,  are  not  out 
of  line  with  rates  approved  by  the  Commission  in  other  com- 
munities in  which  the  equipment  in  use  and  the  operating  con- 
ditions are  substantially  similar,  and  there  appears  to  be  no  rea- 
son why  the  Commission,  of  its  own  motion,  should  suspend  the 
rates  as  filed.  Xo  complaint  has  been  filed  with  the  Commission, 
and  no  representation  made  that  said  schedule  of  rates  is  'un- 
just,- unreasonable,  unjustly  discriminatory,  or  preferential' 
and,  the  Commission  having  jurisdiction  of  such  rates,  the  sched- 
ule filed  with  the  Commission  on  March  18,  1918,  is  legally 
effective  until  changed  in  the  manner  prescribed  by  the  statute.'' 

[5]  The  Commission  had  no  power  to  change  franchise  rates 
for  franchise  services  and  did  not  attempt  to  do  so.  The  power 
company  had  filed  with  the  Commission  in  March,  1918,  a  sched- 
ule of  rates  for  an  entirely  different  service.  This  the  Com- 
mission had  power  to  change  if,  upon  investigation,  the  rates 
were  found  to  be  unjust  or  unreasonable.  The  Commission  docs 
not  initiate  rates,  but  maj'  alter  schedules  filed  before  it  and  fix 
and  order  substituted  therefor  such  rates  as  it  may  deem  just 
and  reasonable.  Code,  chap.  160.  This  it  may  do  of  its  own 
motion,  if  it  deems  it  proper,  or  on  complaint  of  a  proper  party. 
]n  the  case  at  bar,  the  Commission  made  no  investigation  and 
no  change  because  the  rates  filed  ^'are  not  out  of  line  with  rates 
approved  by  the  Commission  in  other  communities  in  which  the 
equipment  in  use  and  the  operating  conditions  are  substantially 
similar  and  there  appears  to  be  no  reason  why  the  Commission, 
of  its  own  motion,  should  suspend  the  rates  as  filed,"  and  there 
have  been  no  complaints.  The  appellant  is  in  no  wise  hurt,  as 
it  may  at  any  time  hereafter  go  before  the  Commission  and  make 
complaint  that  the  rates  are  unjust  and  unreasonable,  and,  if  the 
complaint  is  well  founded,  it  will  be  the  duty  of  the  Commission 
to  fix  and  order  substituted  for  the  rates  filed  such  rates  as  shall 
be  just  and  reasonable.     Code,  §  4071.     This  procedure  gives 
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the  city  ample  opportunity  to  be  heard  as  to  the  justness  and 
reasonableness  of  the  rates  charged. 

We  find  no  error  in  the  order  of  the  state  Corporation  Com- 
mission^  and  it  is  accordingly  affirmed. 

Affirmed. 

Prentis,  J.,  absent. 


CAIilFORXIA  RAIIiROAD  COMMISSIOX. 

RE  SOUTIIERX  CALIFORNIA  EDISON  COMPANY. 
[Decision  Ko.  8815,  Application  No.  5304.] 

Return  —  Heasonahlenens  —  Attraction  of  capital, 

1.  A  public  utility  slioiild  not  be  permitted  to  charge  in  excess 
of  a  reasonable  rate  in  order  that  additional  capital  may  be  secured, 
the  primary  consideration  being  a  fair  return  upon  the  properties  used 
and  useful  in  the  public  service. 

Valuation  —  BropevtiCH  uncd  anil  useful  —  Railroads. 

2.  An  investment  made  by  an  electric  utility  in  railroad  property 
will  be  considered  as  operative  property  of  the  electric  company  when 
it  is  shown  that  such  road  is  necessary  in  the  construction  and  opera- 
tion of  power  houses  of  the  electric  company. 

Valuation  — "  Railroads  auxiliary  to  electric  utility  —  Excessive  earti^ 
ings  deducted. 

3.  Excessive  earnings  of  a  railroad  property,  included  in  the  val- 
uation of  an  electric  utility  during  one  year  of  its  operation,  were 
deducted  from  the  total  investment  allowed  as  part  of  the  operative 
property  of  the  electric  utility. 

Valuation  —  Worlcing  capital  —  Electricity, 

4.  A  working  cash  capital  of  $1,000,000  was  allowed  to  an  electric 
utility  valued  at  approximately  $94,000,000. 

Return  —  Basis  —  Reproduction  cost  —  Unfairness. 

5.  Reproduction  cost  new  or  reproduction  cost  depreciated  based 
upon  price  conditions  during  an  abnormal  period,  is  not  a  reasonable 
basis  for  rate-fixing  purposes,  except  in  so  far  as  it  applies  to  those  por- 
tions of  the  properties  that  were,  of  necessity,  constructed  during  the 
period  of  high  jprices. 

Return  —  Basis  —  Customers'  deposits, 

6.  Ko  return  should  be  allowed  to  a  utility  upon  the  amount  of 
money  which  has  been  advanced  by  consumers  for  extensions  of  serv* 
ice. 

Return -^  Electricity -— Amount, 

7.  A  return  of  8.3  per  cent  on  the  rate  base  of  an  electric  utility 
was  allowed.  '    .  '  . ; 
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J>epr€ciation  —  Reserves  —  Interest  accruals. 

8.  A  depreciation  annuity  was  allowed  with  a  provision  that  the 
utility  not  only  account  for  the  annuity  estimated,  but  for  interest 
on  reserve  as  well,  and  that  interest  be  calculated  not  only  on  the 
amount  carried  in  reserve,  but  on  the  amount  that  would  be  in  reserve 
had  such  interest  been  properly  accounted  for  since  the  establishment 
of  the  reserve,  depreciation  reserve  to  be  accredited  with  interest  at 
the  rate  of  6  per  cent. 

R€ttu*n  «—  Operating  expetises  —  Deficit  front  atixUiary  railicay. 

9.  Only  one-third  of  a  deficit  resulting  from  the  operation  of  a 
railway  auxiliary  to  an  electric  utility  was  charged  against  the  elec- 
tric system. 

Uettim  —  Contingency  reserve  «—  Electricity, 

10.  The  accumulation  of  a  contingency  reserve  by  an  electric  util- 
ity operating  in  a  state  where  there  is  a  wide  variation  in  the  amount 
of  hydroelectric  power  available,  was  approved,  but  no  additional 
amount  was  authorized  to  be  collected  from  consumers  for  that  pur- 
pose. 

Return  —  Bonus  for  efficiency. 

11.  No  additional  allowance  was  made  for  a  bonus  for  efficiency  in 
the  operation  of  an  electric  utility,  on  the  ground  that  consumers 
should  not  be  required  to  pay  a  bonus  in  order  to  urge  the  company 
and  its  employees  to  effect  all  possible  efficiencies. 

Return  ~  Operating  expenses  ^  Deferred  maintenance, 

12.  An  electric  utility  was  ordered  to  add  to  its  contingency  fund 
the  amount  of  deferred  maintenance  from  the  previous  years,  so  Thr.t 
outlays  to  meet  this  maintenance  would  not  be  charged  to  consumers. 

Rates  —  Electricity  —  Street  lighting. 

13.  The  basic  rate  for  street  lighting  was  increased  by  10  per  cent 
in  place  of  a  20  per  cent  surcharge. 

Discrimination  —  Preference  to  resale  €iompanies  —  Munidpalilies. 

14.  A  practice  of  granting  preference  to  resale  companies  or  cities 
is  not  justified  and  only  results  in  discrimination  against  the  general 
public  outside  of  municipalities  favored. 

Rales  —  Electricity  —  Special  contract. 

16.  Lower  rates  to  certain  large  consumers  and  municipalities  were 
refused,  since  such  rates  would  be  unfair  to  other  consumers 


Return  —  Contingency  reserve  —  Electricity. 

Discussion  of  a  contingency  reserve  to  absorb  fluctuations  during 
period  of  wide  variations  in  the  amount  of  hydroelectric  power  avail- 
able, p.  80. 

Return  —  Bonus  for  efficiency. 

Discussion  of  accumulation  of  a  surplus  to  award  employees  for 
efficiencies,  with  a  provision  for  repayment  to  consumers  of  amounts 
raised  by  such  efficiencies,  p.  82. 

[March  31,  1921.] 
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Application  for  an  order  establishing  just  and  reasonable 
rates  for  sale  of  electricity;  rate  schedule  established. 

Appearancesf:  Roy  V.  Keppy,  B.  F.  Woodard,  and  E.  C. 
Famsworth,  for  applicant ;  E.  I.  Feemster  and  C.  H.  Holly,  for 
San  Joaquin  Valley  Public  Utility  Association;  William  0. 
King,  Jr.,  for  Madera  County  Branch  of  San  Joaquin  Valley 
Public  Utility  Association,  C.  H.  Holly  and  H.  J.  Evans ;  James 
F.  Farraher  and  Edson  Abel,  for  Farm  Bureau  of  Kern  Coun- 
ty; N.  B.  Bachtell,  for  Farmers  of  Antelope  Valley;  W.  L. 
York,  for  Farm  Bureau  of  Orange  County ;  Warmer  and  Jones, 
for  Imperial  Farm  Bureau,  Chino  Farm  Bureau  and  San  Ber- 
nardino Farm  Bureau;  I.  A.  Engle,  for  Gardena  Valley  Cham- 
ber of  Commerce;  S.  Garband,  for  Sunnyside  Garden  Acres; 
L.  B.  Drake,  for  Placentia  Orange  Growers ;  S.  E.  Saunby,  for 
Tustin  Farm  Center;  Z.  T.  Nelson,  for  Signal  Hill  Improve- 
ment Association  of  Long  Beach;  J.  P.  Easter,  for  Eesidents 
of  Strawberry  Park ;  H.  F.  White,  for  Huntington  Park  Cham- 
ber of  Commerce;  G.  A.  French  and  M.  Estudillo,  for  City  of 
Riverside ;  Jeff.  6.  "Wingert,  for  City  of  Whittier ;  L.  O.  Hatch, 
for  City  of  Eagle  Rock;  M.  O.  Hert,  for  City  of  Colton;  H.  F. 
Orr,  for  the  City  of  San  Buena  Ventura;  T.  C.  Gould  and 
Grant  M.  Lorrain,  for  the  City  of  Alhambra;  C.  H.  Scott,  for 
the  City  of  Santa  Ana;  L.  W.  Blodgett,  for  the  City  of  Hunt- 
ington Beach;  E.  J.  Marks  and  Albert  Lonner,  for  Cities  of 
FuUerton  and  La  Brea;  R.  V.  Orbison  and  William  Hazlett,  for 
City  of  South  Pasadena ;  George  L.  Hoodenpyl,  for  City  of  Long 
Beach;  Charles  S.  Burnell  and  Jess  E.  Stephens,  for  City  of 
Los  Angeles;  Howard  Robertson  and  W.  B.  Mathews,  for  Pub- 
lic Service  Commission  of  the  City  of  Los  Angeles;  H.  Z.  Os- 
borne, Jr.,  for  Board  of  Public  Utilities  of  the  City  of  Los 
Angeles;  Lew  H.  Wallace,  for  City  of  Newport  Beach;  H.  G. 
Ames,  for  City  of  Anaheim ;  William  Guthrie,  for  City  of  San 
Bernardino ;  Thomas  B.  Reed,  for  City  of  Covina ;  Clyde  Wood- 
^vorth,  for  Cities  of  Inglewood,  El  Segundo,  Beverly  Hills; 
Victor  McLucas,  for  City  of  Santa  Monica ;  W.  W.  Phelps,  for 
City  of  Hermosa  Beach ;  Walter  F.  Dunn,  for  Cities  of  Arcadia 
and  El  Monte,  Walnut  Grove  Mutual  Water  Company  and  La 
Puente  Co-operative  Water  Company;  John  F.  Imol,  for  Culver 
City;  John  P.  Dunne,  for  City  of  Monrovia;  Rolph  C.  Homa% 
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for  City  of  Chino;  C.  Ariraismith,  for  City  of  Fillmore;  EB. 
Criddle,  for  The  Southern  Sierras  Power  Company;  Earl  E. 
MosSj  for  Ojai  Power  Company;  Frank  Karr,  for  Pacific  Elec- 
trfc  Railway  Company;  C.  L.  MciFarland,  for  Riverside  Port- 
l^d  Cement  Company;  Glenn  D.  Smith,  for  Ontario  Power 
Company;  C.  A.  Storke,  in  propria  persona;  Charles  E.  Haas, 
for  Vincent  Smith;  S.  M.  Haskins,  for  Los  Angeles  Railway- 
Corporation  ;  George  A.  Atwood  and  F.  C.  Finkle,  for  Redlands 
and  Yucaipa  Land  Company,  Yucaipa  Water  Company  No.  1, 
South  Mesa  Water  Company,  Western  Heights  Water  Company ; 
George  E.  Farrand  and  Leonard  B»  Slosson,  for  Riverside  High- 
land Water  Company;  F.  W.  Conrad,  for  Tract  180  Water 
Company;  Head  and  Rutan,  for  Santa  Ana  Valley  Irrigation 
Company  and  San  Diego  Orange  Growers  Association;  Jacob 
Stovel,  for  South  Side  Improvement  Company ;  A.  E.  Weed,  f or 
Potrero  Heights  Water  Company ;  J.  M.  Joyke,  for  Water  Com- 
pany of  Lankershim ;  G.  A.  Bastanchury,  for  Bastanchury  Ranch 
Company;  J.  H.  Barton,  for  Yerba  Linda  Water  Company;  A. 
M.  Bernhardt,  for  Glendora  Consolidated  Irrigating  Company ; 
JosQph  H.  Call  and  Asa  V.  Call,  for  California  Portland  Cement 
Company;  F.  W.  Foster,  for  Artesia  Hatchery;  W.  W.  Coke, 
for  Lucerne  Water  Company  of  Ontario;  L.  F.  Stephenson,  for 
Moneta  Water  Company ;  W.  J»  Irving,  for  Lindsay-Strathmore 
Irrigation  District;  M.  E.  Power,  for  Visalia  Electric  Rail- 
road Company;  L.  L.  Dennett,  for  Terra  Bella  Irrigation  Dis- 
trict. 

By  the  Commission :  Southern  California  Edison  Company, 
liereinafter  designated  as  Edison  Company,  or  applicant,  ap- 
plies for  an  examination  and  investigation  of  its  electric  rates, 
and  an  order  of  the  Commission  establishing  just  and  reasonable 
rates.  The  application  as  originally  filed  first  sought  emergency 
relief  to  meet  the  shortage  of  water  power  then  imminent,  to  be 
followed  by  a  comprehensive  investigation  of  all  electric  rates. 
Hearing^  were  held  on  the  emergency  phase  of  the  proceeding 
and  bn  April  15,  1920,  the  Commission  issued  its  Decision  No. 
7424,  aiithorizing  Edison  Company  to  increase  its  rates  by  the 
addition  df  a  surcharge  of  27  per  cent,  such  surcharge  to  continue 
in  effect  until  the  twentieth  day  of  January,  1921,  unless  other- 
F.tJ.K.io^ib.      .     '  •  •   ' 
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wise  ordered.  This  decision  was  reached  from  the  showing  that 
applicant's  costs  were  materially  increased  on  account  of  in- 
creased cost  of  oil,  labor,  and  a  reduction  in  hydroelectric  out- 
put due  to  a  pending  dry  year  and  was  intended  to  preserve  th^ 
financial  status  of  the  applicant  during  the  interim.  • 

Beginning  in  September,  l&2l(),  Extended  hearings  were  hekl 
in  Los  Angeles  and  Visalia  for'thd  taking  of  evidence  on  the 
larger  question  of  the  determination  of  reasonable  rates  of  a 
more  stable  character  and  the  matter  was  finally  submitted  on 
December  9,  1920,  and  the  matter  is  now  ready  for  decision. 

We  have  before  us,  therefore,  the  fixing  of  rates  to  be  charged 
for  electric  service  throughout  the  entire  territory  supplied  by 
Southern  California  Edison  Company  inclusive  of  the  terri- 
^0^7  formerly  supplied  by  the  Mount  Whitney  Power  &  Elec- 
tric Company,  whose  properties  and  business  were  acquired  on 
'July  1,  1920.  The  rates  for  electric  service  supplied  from  that 
part  of  the  Edison  system  leased  to  the  city  of  Los  Angeles  are 
iiot  affected  by  this  proceeding  by  reason  of  the  so-called  "op- 
erating agreement."  The  rate  for  electricity  delivered  whole- 
sale by  Edison  Coi^ipany  to  the  city  for  use  on  the  leased  sys- 
tem is  subject  to  adjustment  herein. 

Southern  California  Edison  Company  is  the  second  largest 
electric  utility  in  the  state,  its  service  covering  parts  of  the  coun- 
ties of  Fresno,  Kings,  Tulare,  Kern,  Los  Angeles,  Orange,  Ven- 
tura, San  Bernardino,  and  Riverside,  and  to  Santa  Barbara 
county  through  a  subsidiary  company. 

On  January  1,  1920,  the  installed  capacity  of  applicant's  gen- 
erating plants  was  220,500  kilowatts,  consisting  of  115,750  kil- 
owatts of  hydroelectric  equipment  and  104,750  kilowatts  of 
steam  plants.  It  operates  approximately  1,500  miles  of  high- 
tension  transmission  line  and  16,000  miles  of  distribution  lines. 
Service  is  rendered  directly  to  112,000  consumers,  and,  in  addi- 
tion, to  approximately  80,000  customers  who  are  served  from 
its  "System  in  the  city  of  Los  Angeles  leased  to  that  municipality. 
Its  sales  of  electricity  for  lighting  purposes  apprQximate  55,- 
000,000  kilowatt  hours  per  annum;  for  agricultural  power  serv- 
ice, 160,000,000  kilowatt  hours  ^  for  general  industrial  and  cofti- 
mercial  power  sei-vice,  180,000,000  kilowatt  hours;  for  railway 

power  service  to  the  Los  Angelei^  Railway  and  Pacific  Electric 
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Railway,  290,000,000  kilowatt  hours;  for  cement  plant  opera- 
tion, 60,000,000  kilowatt  hours,  and  to  municipalities  and  small- 
er electric  utilities  for  redistribution,  approximately  65,000,000 
kilowatt  hours. 

In  addition  to  the  power  plants  already  in  operation,  appli- 
cant has  under  construction  hydro  plants  aggregating  70,000 
kilowatts  in  capacity  to  be  completed  before  August  1,  1921, 
and  extensive  additions  to  its  transmission  and  distribution  sys- 
tems. 

The  rates  now  charged  by  Edison  Company  on  the  main  por- 
tion of  its  system  have  not  heretofore  been  subject  to  formal  in- 
vestigation by  the  Commission  except  in  connection  with  slight 
revisions  following  the  consolidation  of  the  Edison  Company 
and  Pacific  Light  &  Power  Corporation.  They  are  largely  the 
outgrowth  of  competitive  conditions  with  different  utilities  and 
other  forms  of  power.  To  meet  emergency  conditions  during  the 
last  two  years,  surcharges  have  been  authorized  by  the  Commis- 
sion, first  in  Decision  No.  6000,  dated  December  21,  1918,  [Re 
Southern  California  Edison  Co.  P.U.R.1919B,  810],  and,  sub- 
sequently, by  Decision  No.  7424,  dated  April  15,  1920. 

The  rates  effective  in  the  valley  districts,  formerly  suppHe<l 
by  Mount  Whitney  Power  &  Electric  Company's  system,  were 
established  after  an  exhaustive  investigation  by  the  Commission 
in  1916,  later  revised  by  this  Commission  by  the  addition  of 
surcharges  in  1918  and  1919,  and  again  modified  by  Decision 
No.  7304  in  Application  No.  5172,  dated  March  23,  1920  [Rr 
Mt.  Whitney  Power  &  Electric  Co.  P.U.R.1920D,  931].  The 
rates  under  the  last  decision  were,  to  some  degi'ce,  fixed  in  view 
of  the  power  shortage  which  was  then  in  prospect  and  were  in- 
tended to  continue  in  effect  until  April  1,  1921.  The  subse- 
quent consolidation  of  these  properties  with  the  Southern  Cali- 
fornia Edison  Company  now  brings  the  valley  districts  within 
the  scope  of  this  proceeding. 

The  situation  affecting  electric  utilities  in  California  has  been 
critical  for  the  past  three  years.  Practically  all  power  develop- 
ment ceased  during  the  period  of  the  war  although  a  large  in- 
crease in  the  demands  for  electric  service  resulted  from  the 
economic  conditions  existing.  Upon  the  cessation  of  war,  it 
was  essential  that  the  utilities  in  California  commence  the  devel- 
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opment  of  new  power  plants,  especially  hydroelectric,  in  order 
to  meet  the  increasing  demand  for  power  and  to  reduce  the  con- 
sumption of  oil,  which  latter  commodity  was  becoming  scarce. 
Applicant  commenced,  in  1919,  an  active  construction  program 
for  the  development  of  hydroelectric  plants  and  is  now  actively 
engaged  in  the  completion  of  hydroelectric  plants  totaling  70,- 
000  kilowatts.  Applicant  set  forth  at  considerable  length  a 
proposed  development  program,  which  contemplates  during  the 
next  fifteen  years  the  construction  of  power  plants  to  the  amount 
of  750,000  horsepower  at  a  cost  of  $200,000,000.  Although  the 
evidence  regarding  this  fifteen-year  program  is  instructive  and 
the  figures  spectacular,  we  are  more  concerned  with  the  imme- 
diate needs  of  the  territory  supplied  than  with  the  distant  fu- 
ture. Applicant  is  at  this  time  expending  money  at  the  tate  of 
approximately  $1,000,000  per  month  and  will  have  invested 
during  the  years  1919,  1920,  and  1921  in  excess  of  $25,000,000 
in  new  developments.  The  growth  of  demand  for  power  on  its 
system  has  been  at  a  rate  which,  if  maintained  in  the  future, 
will  require  a  continuance  of  the  present  program.  Applicant's 
oiScers  are  of  the  opinion  that  a  material  benefit  will  result  from 
carrying  on  the  proposed  development  program  and  promise  an 
ultimate  reduction  in  the  cost  of  service  as  a  result  thereof. 

The  intimate  connection  of  this  Commission  with  the  recent 
power  shortages  in  northern  California  and  the  San  Joaquin 
Valley  and  the  frequent  appeals  by  prospective  consumers  of 
Edison  company  itself  for  assistance  in  securing  service  have 
made  very  apparent  the  growing  dependence  of  the  public  on 
reliable  and  adequate  supply  of  electric  power. 

Edison  Company  proposes  for  the  consideration  of  the  Com- 
mission that  its  rates  be  established  so  as  to  provide,  in  addi- 
tion to  its  operating  expenses,  a  return  sufficient  to  pay  its  in- 
terest and  dividend  requirements,  to  establish  a  contingency  re- 
serve which  will  insure  the  continuity  of  its  dividend  rates  and 
will  provide  for  the  fiuctuation  in  its  operating  expenses  with- 
out corresponding  changes  in  its  rates  in  years  of  large  and  small 
water  supply  for  hydroelectric  generation.  In  addition  to  these 
requirements,  it  proposes  a  substantial  surplus  and  a  plan  where- 
by a  portion  of  this  surplus  and  the  savings  to  be  derived  through 
efficiencies  in  operation  may  be  divided  between  its  consumers^ 
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its  employees  and  the  company  itself  as  a  reward  for  eiEcieney. 

The  Commission  fully  appreciates  the  interrelation  between 
the  earnings  of  a  utility  and  its  ability  to  command  new  capital 
from  investors  to  provide  the  facilities  required  by  the  gi-owing 
demands  of  its  business  and  its  obligation  to  the  public.  This 
does  not  mean,  however,  that  the  Commission  will  permit  appli- 
'  cant  or  any  other  utility  to  charge  in  excess  of  a  reasonable  rate 
in  order  that  additional  capital  can  be  secured. 

[1]  Xo  measure  of  earnings  can  be  approved  by  a  body,  such 
as  this  Commission,  charged  with  the  protection  of  the  public 
interest  which  does  not  result,  for  equal  benefits,  in  a  rate  as 
low  as,  or  lower,  than  the  rate  which  would  be  fixed  upon  the 
standard  accepted  basis  of  a  fair  return  upon  the  reasonable 
value  of  the  utility  properties.  In  this,  therefore,  as  in  other 
rate-fixing  proceedings,  the  primary  consideration  is  a  fair  re- 
turn upon  the  properties  used  and  useful  in  the  public  service. 

The  first  problem  to  be  solved,  therefore,  is  the  determination 
of  a  proper  rate  base  and  what  is  a  fair  return  to  be  allowed 
thereon,  the  fixing  of  reasonable  depreciation  annuity ^  and  oper- 
ating expenses.  Edison  Company  introduced  through  testimony 
and  exhibits  a  complete  valuation  of  its  properties  on  the  his- 
torical investment  basis  made  by  Mr.  Arthur  R.  Kelley.  Mr. 
Kelley  has  been  connected  with  the  Edison  Company,  at  inter- 
vals, for  many  years,  and  has  made  a  number  of  inventories  and 
valuations  of  parts  of  their  system,  covering  a  total  of  $14,000,- 
000  worth  of  property.  He  has  now  combined  and  checked 
these  valuations,  compared  the  results  with  the  value  of  the 
same  properties  as  now  carried  on  the  company's  books,  and, 
finding  the  book  figures  to  agree  with  his  investment  figures, 
has  accepted  the  book  value  of  the  entire  system  after  carefully 
eliminating  adjustments  and  intangible  items.  The  valuation 
of  the  property  of  the  former  Mount  Whitney  Company  sub- 
mitted is  the  value  determined  by  this  Commission  as  of  June 
30,  1915,  [Decision  Xo.  3242,  Melcher  v.  Mt.  Whitney .  Power 
&  Electric  Co.  9  Cal.  R.  C.  E.  628],  with  the  addition  of  the 
actual  cost  of  plant  constructed  since  that  date. 

The  Commission  had  its  engineering  department  make  an 
investigation  to  detennine  whether  the  valuation  made  by  ilr. 
Kelley  and  investment  reported  were  reasonable.     The  report 
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of  tlie  Commission's  engineer  submitted  in  the  proceeding  is  to 
the  effect  that  they  find  the  valuation  submitted  by  Mr.  Keltey 
to  represent  the  reasonable  investment  in  physical  properties 
and   also  to  represent  closely  the  historical  reproduction  cost. 

Tn  the  investment  figure  submitted  by  Mr.  Kelley  (which  for 
•Tune  30,  1920,  was  $70,892,853.41)  is  included  the  investment 
in  the  San  Joaquin  and  Eastern  Railroad,  reported  as  $1,3,06,- 
197.05.  This  road  was  constructed  in  connection  with  the  build- 
ing of  the  Big  Creek  power  plants  of  applicant  and  the  evidence 
shows  that  it  was  a  necessary  part  of  the  construction  plant."  The 
load  was  incorporated  separately  though  the  securities  are  all 
owned  by  applicant  and  the  road  is  at  present  controlled  entire- 
ly by  that  company.  Regular  tariff  rates  are  charged,  but  the 
evidence  shows  that  the  railroad  practically  failed  to  pay  oper- 
ating expenses  during  1919  and  1920,  and  is  expected  to  operate 
at  a  deficit  of  $100,000  during  1921. 

[2]  The  road  is  a  necessity  in  the  operation  of  existing  pow- 
er plants  and  the  construction  of  new  ones,  and,  as  it  cannot  be 
abandoned,  it  is  apparent  that  it  is  a  part  of  the  neecssar}"  oper- 
ative property.  Even  though  under  a  separate  name,  we  must 
conclude  that  at  least  a  large  portion- of  the  investment  should 
be  considered  in  the  operative  property  of  applicant.  This  is 
especially  true  when  it  is  further  considered  that  in  spite  of  the 
corporate  name  the  road  was  really  financed  by  the  power  com- 
pany. * 

[3]  An  analysis  of  the  railway  company's  past  operations 
shows  that  under  the  tariff  rates  charged  a  very  large  profit  was 
made  during  the  first  year  of  its  operation,  while  the  Big  Crpek 
developments  were  being  constructed.  The  records  for  the  year 
ending  June  30,  1913,  show  a  net  revenue  of  $436,086.91  with 
an  investment  of  $1,204,367.15.  Deducting  reasonable  interest 
and  rental  charges  it  would  appear  that  there  was  a  profit  in 
excess  of  the  cost  of  operation  of  the  road  and  interest  require- 
ments during  that  year  of  $350,000.  It  must  be  concluded  that 
as  this  was  received  from  the  tariff  rates,  an  equal  amount  in 
excess  of  the  out-of-pocket  cost  was  included  in  the  cost  of  the 
electric  development.  It  appears  logical,  therefore,  in  following 
the  proposal  that  this  road  be  included  as  part  of  the  operative 
investment  of  the  Edison  Company,  that  the  net  capital  should 
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be  reduced  by  $350,000.  As  to  the  operations  thereafter,  it  ap- 
pears that  the  railway  operated  on  the  average  at  either  a  very- 
slight  net  return  or  an  actual  loss  except  for  the  year  1917,  when 
applicant  was  again  doing  a  large  amount  of  construction  work 
and  an  earning  slightly  in  excess  of  bond  interest  resulted.  We 
must  conclude  that  an  allowance  of  $950,000  for  the  railroad 
as  part  of  the  operative  property  of  applicant  is  all  that  reason- 
ably should  be  included. 

[4]  To  the  total  investment  in  physical  property  as  found  by 
Mr.  Kelley  there  have  been  added  amounts  for  working  c-ash 
capital,  stores,  and  supplies  and  estimated  net  additions  and  bet- 
terments to  operative  capital  to  June  30,  1921.  Applicant  claims 
$2,573,032  for  working  cash  capital  for  1921,  which  amount 
is  derived  from  a  consideration  of  its  assets  and  liabilities.  We 
find,  in  this  instance,  that  a  reasonable  allowance  for  w^orking 
cash  capital  will  bo  the  sum  of  $1,000,000  instead  of  the  amount 
of  $2,573,032  included  by  applicant.  Applicant's  claim  for  ma- 
terials and  supplies  is  likewise  excessive  and  a  reasonable  amount 
has  been  included  instead.  Making  the  corrections  above  re- 
ferred to,  we  find  that  the  reasonable  investment  in  operative 
properties,  as  of  June  30,  1921,  upon  which  applicant  is  entitled 
to  a  fair  return,  is  as  set  forth  in  the  following  table: 

Reasonable  Operative  Investment ,  SoutJiem  Calif omia  Edison  Company,  as 

of  June  30,  li)21, 

June  30. 1920.    June  30, 1921. 

Lands    $2,188,151.32 

Production   capital,   including   San   Joaquin   & 

Eastern  Railroad 27,680,808.59 

Transmission     10,e09 ,619.28 

Distribution    25,722,945.13 

General    4,335.132.04 

Total  plant  June  30.  1920  $70,536,656.36 

Additions  and  bettornients  to  June  30,  3021  20,837,000.00 

Total    $91,373,656.36 

Material  and   supplies    1,700.000.00 

Working  cash  capital   1,000,000.00 

Total  operative  investment    $94,073,656.36 

The  additions  and  bettenncnts  from  June  30,  1920,  to  Juno 
30,  1921,  above  listed  consist  mainly  of  estimated  coat  of  new 
power  plants  and  transmission  facilities  and  may  be  segregated 
as  follows: 
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Production  capital,  including  Kem  No.  3,  Big  Creek  No.  8, 

third  unit  in  Big  Creek  No.  2  and  Shaver  diveraion $13,820,000.00 

Transmisaion  capital,  including  Vestal  and  Eagle  Rock  sub- 
station additions  and  Kern  No.  3  to  Vestal  transmission 
line    2,495,000.00 

General  and  distribution,  less  deduction  of  property  in  Pasa- 
dena sold  to  city  of  Pasadena 4,522,000.00 

$20,837,000.00 

The  above  amounts  represent  the  average  operative  capital 
iiildition,  such  part  of  the  estimated  total  cost  being  allowed  as  is 
pToportional  to  the  part  of  the  year  1921  that  the  plants  will  be 
in  operation. 

[5]  An  estimate  of  the  reproduction  cost  new  depreciated  of 
applicant's  property  was  also  submitted  by  Mr.  A.  R.  Kelley 
based  upon  cost  of  construction  under  price  conditions  existing 
generally  during  the  past  two  years.  Mr.  Kelley  shows  an  esti- 
mated cost  of  reproduction  new  of  $148,519,624,  and  reproduc- 
tion cost  depreciated  of  $128,731,081.  Without  question,  to 
construct  the  plants  now^  in  existence  under  conditions  of  labor 
and  material  costs  during  the  past  year,  would  result  in  a  much 
greater  figure  than  the  investment.  The  Commission,  however, 
does  not  hesitate  to  state  at  this  point  that  reproduction  cost  new 
or  reproduction  cost  depreciated  based  upon  price  conditions 
existing  during  1919,  1920,  and  1921  is  not  a  reasonable  basis 
for  rate-fixing  purposes  except  in  so  far  as  it  applies  to  those 
I)ortions  of  the  properties  that  were,  of  necessity,  constructed 


luring  the  period,  of  high  prices.    We  find  that  the  sum  of  $94,- 
075,000  is  a  reasonable  rate  base  for  the  year  1921. 

The  Commission  in  fixing  rates  for  utilities,  such  as  appli- 
cant, has  generally  found  that  8  per  cent  was  a  reasonable  re- 
turn under  conditions  prior  to  1918.  Since  January  1,  1918, 
money  invested  in  property  of  this  applicant  has  cost  from  7 
per  cent  to  8  per  cent,  and  if  a  utility  is  to  continue  to  meet  its 
obligations  and  attract  capital  it  must  be  expected  that  some 
profit  on  its  enterprise  be  allowed  in  addition  to  the  bare  cost 
of  the  money  invested.  If  we  consider  a  return  of  8  per  cent  as 
reasonable  upon  money  invested  prior  to  January,  1918,  and  9 
per  cent  on  the  money  invested  since  that  time,  we  find  that  the 
average  rate  of  return  upon  the  present  investment  in  operative 
property  in  1921  would  be  8.8  per  cent,  while  if  a  rate  of  return 
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of  9  J  per  cent  be  considered  on  money  invested  in  property  since 
1918,  the  average  return  would  be  8.45  per  cent. 

[6]  A  considerable  sum  of  money  on  which  no  interest  is 
paid  by  the  company  has  been  advanced  by  consumers  for  exten- 
sions of  service  which  in  themselves  are  not  fully  remunerative. 
The  cofnpany  has  been  authorized  to  require  advances  by  appli- 
cants for  service  where  the  extensions  are  not  entirely  remuner- 
ative, partly  to  prevent  undue  burdening  of  existing  consumers 
with  the  resultant  extra  cost  and  partly  on  account  of  the  necfl 
of  all  obtainable  money  for  the  making  of  necessary  develop- 
ments. To  allow  a  return  upon  the  money  so  advanced  would 
be  unfair  to  the  existing  consumers,  and  it  would  also  be  unfair 
to  those  who  advanced  moiiey  unless  the  money  is  immediately 
returned  to  them.  We  believe,  therefore,  that  the  amount  of 
money  which  has  been  advanced  by  consumers  and  on  which  no 
interest  is  paid  should  not  be  considered  in  detennining  the 
proper  rate  of  return  for  this  applicant. 

[7]  It  may  be  concluded,  therefore,  that  a  fair  rate  of  return 
to  be  allowed  for  the  year  1921  will  be  8.3  per  cent  on  the  rate 
base  heretofore  set  forth. 

[8]  Mr.  Kelley  submitted  his  estimate  of  the  depreciation 
annuity  to  be  allowed  for  the  year  1921,  using  somewhat  shorter 
lives  than  have  heretofore  been  used  by  this  Commission.  A 
study,  however,  leads  us  to  the  conclusion  that  it  is  fair  to  allow 
the  annuity  estimated,  on  the  condition  that  applicant  will  fully 
account  to  its  depreciation  reserve  not  only  for  the  annuity  esti- 
mated but  for  interest  on  the  reserve  as  well,  and  that  it  calcu- 
late interest  not  on  the  amount  now  carried  in  the  reserve,  but 
oii  the  amount  that  would  be  in  the  reserve  had  such  interest  been 
properly  accounted  for  from  the  establishment  of  the  reserv^^ 

We  cannot  agree  with  applicant  that  the  depreciation  reserve 
should  be  credited  with  only  5  per  cent  interest  per  anilum.  This 
leserve  is  largely  reinvested  in  its  properties  and  is,  consequent- 
ly, capable  of  earning  a  higher  rate  of  intisrest  than  5  per  cent. 
We,  therefore,  include  a  depreciation  annuity  in  this  instance 
upon  a  6  per  cent  interest  basis. 

Applicant  reports  a  balance  in  depreciation  reserve  of  $6,886,- 
034.62  for  the  consolidated  properties  as  of  January  1,  1920. 
It  estimates  the  reserve  will  have  increased  to  $7,936,034:.62  on 
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January  1,  1921,  whicli  is  approiitriately  $800,000  less  than  the 
estimated  accrued  depreciation  which  Mr.  Kelley  computed  as 
somewhat  less  than  $8,750,000  as  of  June  30,  1920.  If  to  the 
reserve,  as  of  January  1,  1917,  there  are  added  the  annuities 
cx)mputed  by  Mr.  Kelley,  together  with  interest  thereon,  the 
amount  in  resen^e  on  January  1,  1921,  should  be  approximate- 
ly $8,200,000.  The  amounts  which  have  been  appropriated  to 
the  reserve  for  depreciation  during  the  past  few  years  have  beeo 
considerably  less  than  the  requirements  as  estimated  by  Mr. 
Kelley.  We  conclude  that  the  accrued  depreciation  on  the  sink- 
ing fund  basis  as  of  January  1,  1921,  should  be  at  least  the  sum 
of  $8,250,000.     *  ;        •    ' 

In  view  of  this  fact,  and  the  further  fact  that  the  accrued  de- 
preciation has  largely  been  reinvested  in  plant,  applicant  must, 
out  of  its  fair  return,  set  aside  to  its  depreciation  reserve  6  per 
cent  upon  the  accrued  depreciation  as  above  computed  for  the 
year  1921,  or  the  sum  of  $495,000. 

[9]  Applicant  has  estimated  its  operating  expenses  for  1921 
largely  upon  the  basis  of  1920  conditions,  with  the  exception  of 
the  amount  and  cost  of  fuel  oil,  which  are  modified  to  conform 
to  an  average  water  year  and  a  price  of  $2.50  per  barrel  for  oil. 
No  increase  in  the  rate  of  wages  or  the  price  of  materials  other 
than  fuel  oil  has  been  included.  From  the  consideration  of  the 
evidence  it  appears  that  in  general  applicant  has  used  a  reason- 
able basis  for  its  operating  costs  for  1921  considered  as  a  nor- 
mal year  of  hydroelectric  generation.  There  has  been  included, 
however,  in  operating  expenses  the  entire  amount  of  the  deficit 
in  operations  of  its  subsidiary,  the  San  Joaquin  &  Eastern  Rail- 
road, estimated  for  the  year  1921  at  $100,000.  The  gross  re- 
ceipts of  this  road  come  from  its  regular  tariffs  charged  for  haul- 
ing freight  and  passengers  in  connection  with  the  operation  of 
the  existing  plants,  the  construction  of  new  plants,  and  the  hand- 
ling of  general  freight  and  passenger  business  in  operating  as 
a  public  utility.  We  cannot  conclude  that  the  electric  consumjers- 
should  be  burdened  with  all  this  deficit.  If  San  Joaquin  & 
Eastern  Eailroad's  tariffs  are  too  low  to  pay  operating  expen- 
ses they  should,  possibly,  be  increased.  In  view  of  the  general 
division  of  its  business,  we  must  conclude  thfeit  not  to  exceed 
one-third  of  the  deficit  should  be  charged  to  electric  operation* 
P.U.K.1921D. 
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The  balance  must  be  absorbed  by  applicant  unless  its  tariffs  can 
be  reasonably  increased  to  make  up  the  deficit. 

In  determining  tKe  cost  of  fuel  oil  and  purchased  power,  appli- 
cant has  ascertained  the  amount  of  oil  required  on  the  average 
percentage  of  steam  power  estimated  for  1921,  1922,  and  1923, 
assuming  an  output  during  those  years  on  the  basis  of  average 
water  power  conditionii.  In  considering  definite  rates  of  a  stable 
character,  average  conditions  should  be  used,  but  it  appears  that 
this  basis  of  determining  average  oil  requirements  is  not  entirely 
correct  when  consideration  is  given  to  the  effect  of  increased 
business.  Applicant  has  assumed  an  oil  price  of  $2.50  per  bar- 
rel as  compared  with  a  present  price  of  $2  f  .o.b!  Long  Beach,  an 
average  cost  during  1920  of  approximately  $1.88  per  barrel  and 
a  price  as  of  Januaiy  1,  1920,  of  $1.63  per  barrel.  An  average 
price  of  $2  per  barrel  will  be  used  herein.  Applicant  estimates 
f.nly  a  nominal  amount  of  purchased  power  during  1921,  al- 
though it  has  negotiated  for  the  purchase  of  surplus  power  from 
San  Joaquin  Light  &  Power  Corporation  at  a  cost  slightly  less 
than  the  cost  of  oil-produced  power.  From  these  considerations 
a  reduction  in  the  company's  estimated  cost  of  fuel  oil  and  pur^ 
chased  power  of  $250,000  will  be  made. 

Applicant's  estimate  of  taxes  is  based  on  conditions  existing 
in  1920.  The  rate  of  taxation  by  the  state  has  been  increased 
from  5.6  per  cent  to  7.3  per  cent  of  the  annual  gross  revenue. 
The  result  of  this  is  a  net  increase  in  operating  expenses  based 
on  the  estimates  herein  of  $260,000,  making  the  total  taxes 
chargeable  to  operation  $1,460,000.  The  total  estimate  of  op- 
erating expense  for  1921,  based  on  average  hydroelectric  power 
supply  with  other  conditions  as  expected,  is  found  to  be  $(5,- 
130,000. 

The  following  table  sets  forth  the  total  cost  of  service  for  1921 
on  the  general  basis  heretofore  followed  by  this  Commissicn : 
Southern  California  Edison  Company—Electric  Department,  1921. 

Rate   base    $94,075,000.00 

Return  at  8.3  per  cent $7,808,225.00 

Depreciation  annuity 1,400,000.00 

Operating  expenses 6,130,000.00 

Total  gross  revenue  required  from  elwtric  operation  ....  $15,338,225.00 
Less: 

Net  from  city  of  Los  Angeles $1,175,000.00 

Miscellaneous  electric  revenue   60,000.00 

Revenue  required  from  rates $14,103,225.00 
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Compared  with  ike  above  requirement  of  $15,338,225  gross 
revenue  from  electric  operations,  Southern  California  Edison 
Company  submitted  in  its  Exhibit  No.  31  the  gross  revenue 
which  it  estimated  as  necessary  to  meet  its  financial  require- 
ments at  $16,676,000  or  $1,337,775  more  than  set  forth  on  the 
above  basis.     The  above  amount  was  built  up  as  follows: 

Southern  Calif oniia  Edison  Company. 
Financial  Requirements,  1921. 

Operating  expenses  and  rent  of  plant  $6,1S6,000.00 

Depreciation    reserve     2.000,000.00 

Equalizing  financial   reserve   650,000.00 

Annual  charges  for  interest,  dividends  and  sinking  fund  ....  7,059,000.00 
Surplus  requirements: 

One-fourth  to  employees    265,000.00 

Three-fourths  to  surplus  account   794,000.00 

Total     $16,954,000.00 

Less  net  uonoperating  reserve   278,000.00 

$16,676,000.00 
The  difference  between  the  findings  on  the  general  basis  here- 
in set  forth,  and  the  proposal  of  Southern  California  Edison 
Company,  needs  careful  consideration,  for  if  applicant's  reason- 
able financial  needs  are  as  great  as  set  forth  by  it  serious  results 
may  occur  in  its  development  in  the  future  by  the  allowing  of 
the  much  smaller  amount. 

The  proposal  of  applicant  as  to  operating  expenses  and  de- 
Ijreciation  have  hereinbefore  been  considered.  These  two  items 
as  allowed  herein  together  with  the  interest  on  the  accrued  de- 
preciation which  applicant  includes  with  the  annuity  in  the 
sum  of  $2,000,000  are  in  total  $161,000  less  than  applicant's 
estimates. 

In  applicant's  proposal  there  is  included  as  annual  fixed 
charges  for  the  year  1921,  the  sum  of  $7,059,000.  This  covers 
all  bond  and  note  interest,  miscellaneous  interest,  dividends  up- 
on second  preferred  stock  of  5  per  cent  per  annum,  and  dividends 
at  S  per  cent  upon  the  common  and  first  preferred  stock.  Edison 
company's  dividend  rate  on  common  stock  has  been  7  per  cent 
per  annum  since  October  15,  1916.  It  now  urges  that  it  cannot 
carry  on  its  development  program  without  increasing  the  divi- 
dend rate  on  common  stock,  and-  since  the  hearings  in  this  pro- 
ceeding, applicant  has  so  increased  it.  Mr.  A.  N.  Kemp,  ap- 
plicant's vice  president  in  charge  of  finances,  testified  that  it  is 
essential  that  it  sell  at  least  $10,000,000  of  common  stock  dnr- 
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ing  the  Current  year  to  continue  its  developmrats.  He  was 
firmly  of  the  opinion  that  common  stock  cannot  be  sold  readily 
upon  a  7  per  cent  dividend  basis.  Mr.  W.  C.  Fankhauser,  the 
Commission's  expert  in  charge  of  finance  and  accounts,  testified 
that,  in  his  opinion,  it  would  not  be  possible  for  applicant  to  fi- 
nance large  developments  at  this  time  on  the  basis  of  7  per  cent 
dividend;  that  to  carry  on  its  development  program  it  is  neces- 
sary for  Edison  Company  to  sell  large  blocks  of  common  stock, 
and  that  such  sales  can  be  effected  only  if  the  company  will  pay 
8  per  cent  dividends.  This  testimony  relates  to  the  question  of 
finance  and  not  to  the  reasonableness  of  the  return  to  meet  this 
requirement.  Applicant  proposes  that  in  addition  to  the  fixed 
charges  already  noted,  it  should  be  allowed  to  earn  a  surplus 
equivalent  to  15  per  cent  of  such  fixed  charges,  or  $1,059,000. 
It  proposes,  however,  that  one-quarter  of  this  amount  shall  be 
paid  as  a  reward  to  its  employees  in  the  form  of  a  bonus  for 
present  efficiency,  and  also  as  a  stimulant  for  further  efficiency. 
Without  considering  that  portion  which  the  company  proposes 
to  pay  its  employees,  Mr.  W.  C.  Fankhauser  testified  that  the 
company  should  be  able  to  finance  reasonably  on  the  basis  of  a 
surplus  of  approximately  $350,000,  provided,  in  addition,  a 
contingency  financial  reserve  is  allowed. 

The  second  step  in  the  proposal  of  the  Edison  Company — the 
establishment  of  a  contingency  reserve — is  primarily  an  attempt 
to  protect  against  contingencies  and  to  meet  the  wide  fluctua- 
tions in  operating  expenses  and  in  net  income  that  necessarily 
result  from  the  variation  in  rainfall  and  water  supply  of  hydro- 
electric plants  occurring  from  year  to  year.  This  proposal  is 
applicable  to  the  basis  of  rate  fixing  generally  followed  as  well 
as  the  proposal  of  applicant  and  has  much  in  its  favor.  Cali- 
fornia utilities  that  have  been  dependent  in  a  large  measure  up- 
on hydroelectric  supply  have  met  the  low-water  conditions  dur- 
ing the  past  four  years  by  the  generation  of  steam  power  with 
oil  fuel  and  have  been  compelled  to  seek  relief  at  the  hands  of  the 
Commission  in  the  form  'of  increased  rates  to  meet  the  abnor- 
mal expense  resulting.  It  is  apparent  that  during  periods  of 
wide  variation  in  the  amount  of  hydroelectric  power  available 
to  a  utility,  a  corresponding  fluctuation  in  its  rates  must  take 
place  unless  the  variation  in  conditions  from  year  to  year  can  be 
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iibeorbed  in  a  reserve,  which  in  dry  years  will  be  drawn  upon  to 
provide  the  additional  operating  expense,  and  which  in  wet  years 
will  be  replenished  from  the  larger  net  revenues  resulting. 

It  has  been  clearly  shown  in  the  evidence  in  this  proceeding 
that  there  is  such  extreme  variation  in  the  operating  expenses 
of  a  utility  dependent  largely  upon  hydroelectric  sources  for  its 
2>ower  as  to  justify  some  automatic  means  of  preventing  these 
i-uctuations  from  unduly  affecting  both  rates  and  income,  and 
this  is  particularly  true  in  the  case  of  applicant.  At  this  time, 
liowever,  Edison  Company  has  no  such  reserve  and  proposes  that 
for  a  sufficient  period  in  the  future  it  will  build  up  such  a  re- 
j<c-rve  out  of  its  earnings  so  that  the  reserve  will  aggi'egate  enough 
to  absorb  the  fluctuations  in  rates  and  earnings  that  would  other- 
v^'ise  result  from  a  succession  of  wet  and  dry  years.  Applicant 
proposes  that  this  reserve  shall  be  set  aside  prior  to  the  account- 
ing for  surplus  and  that  it  be  held  at  all  times  in  cash  or  govern- 
ment securities,  and  that  the  earnings  to  be  added  to  the  leserve 
in  wet  yeai-s  and  the  deficiencies  to  be  withdra^vn  in  dry  jears 
shall  be  under  the  direction  of  the  Commission.  While  the  prin- 
cipal purpose  of  the  reserve  is  that  of  meeting  the  conditions  of 
variable  hydroelectric  supply,  it  is  also  suggested  that  the  reserve 
can  be  properly  used  to  meet  other  unusual  changes  in  operating 
costs,  emergencies  not  considered  in  normal  operation,  and  as  a 
means  of  postponing  possible  increases  or  hastening  reductions 
in  rates  by  drawing  on  the  reserve.  Under  the  peculiar  condi- 
tions incident  to  hydroelectric  operation  in  California  and  the 
unquestioned  desirability  of  electric  rates  of  a  stable  and  uni- 
form character,  the  proposal  relating  to  the  establishment  of 
this  reserve  should  meet  with  favor  by  a  regulatory  body. 

It  is  proposed  by  applicant  that  there  should  be  allowed,  in 
addition  to  all  other  costs,  an  item  of  $650,000  to  be  used  in 
building  up  a  contingency  reserve  to  insure  the  continuity  of 
earnings  and  the  stability  of  rates,  this  amount  to  be  set  aside 
for  a  period  of  three  years,  so  that  a  basic  reserve  of  approxi- 
mately $2,000,000  will  be  maintained. 

In  selecting  this  amount  to  be  included  in  annual  require- 
ments applicant  has   in  mind  guarding  against  contingencies 

such  as: 

P.UJ1.1921D.  6 


Digitized  by 


Google 


82  CALIFORNIA  RAILROAD  COMMISSION. 

(a)  Year  1921  being  a  year  of  less  than  normal  rainfall,  with 
the  resultant  increased  costs  and  operating  expenses. 

(6)  Increase  in  the  price  of  oil  in  excess  of  that  estimated. 

(c)  Unforeseen  or  sudden  increase  in  cost  of  labor  and  sup- 
plies. 

(d)  Unforeseen  catastrophes. 

[10]  At  the  present  time,  tlie  general  tendency  o{  costs  is 
downward  and  it  can  hardly  be  expected  that  th(*re  will  be  an 
increase  in  labor  costs  or  increase  in  cost  of  supplies.  Any  con- 
tingency reserve  for  these  items  does  not  appear  necessary  at 
this  time.  There  is  some  possibility  tliat  oil  may  increase  in 
price  if  the  available  supply  is  further  decreased.  There  ap- 
pears to  be  little  likelihood  that  the  water  conditions  during  1021 
will  be  below  nonual.  The  economic  conditions  existing  in  the 
territory  served  by  applicant  are  such  that  the  public  should  not 
be  burdened  at  this  time  with  any  charges  in  excess  of  the  ab- 
solute minimum.  Applicant,  from  its  earnings  of  1920,  which 
were  largely  in  excess  of  those  anticipated,  should,  as  herein- 
after set  forth,  set  aside  a  considerable  sum  to  a  contingency  re- 
serve, and,  from  its  earnings  during  the  first  three  months  of 
this  year,  additional  amounts  can  be  accrued.  In  view  of  these 
facts,  we  must  conclude  that,  although  the  proposal  of  applicant 
to  establish  a  contingency  reserve  should  be  followed  out,  no 
additional  amount  should  be  collected  from  consumers  at  this 
time.  If  special  contingencies  arise  necessitating  modification 
of  rates,  they  will  be  given  consideration  as  met.  With  this  in 
view  it  does  not  appear  that  the  lack  of  a  contingency  resers'c 
allowance  in  the  1921  estimate  will  in  any  way  seriously  aifect 
iipplicanf  8  finances. 

The  third  proposal  of  Edison  Company  as  to  rewards  for 
efficiency  may  be  divided  into  two  parts:  It  is  first  proposed 
that  one-quarter  of  the  surplus  of  $1,059,000,  which  it  considers 
should  be  allowed,  will  be  paid  by  the  company  to  its  employees 
as  a  stimulant  to  further  efficiencies  and  as  a  reward  for  the 
efficiency  which  the  company  contends  exists  at  the  present  time. 
The  Public  Utilities  Act,  in  the  following  language,  clearly  au- 
thorizes this  Commission  to  approve  a  plan  for  permitting  a 
utility  to  share  in  the  savings  due  to  efficiencies  or  economies 
it  may  effect : 
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Nothing  in  this  act  shall  be  taken  to  prohibit  any  public  util- 
ity from  itself  profiting,  to  the  extent  permitted  by  the  Com- 
mission, from  any  economies,  efficiencies  or  improvements  which 
it  may  make,  and  from  distributing  by  way  of  dividends,  or  oth- 
erwise disposing  of,  the  profits  to  which  it  may  be  so  entitled, 
iind  the  Commission  is  authorized  to  make  or  permit  such  ar- 
rangement or  arrangements  with  any  public  utility  as  it  may 
deem  wise  for  the  purpose  of  encouraging  economies,  efficiencies 
or  improvements  and  securing  to  the  public  utility  making  the 
same  such  portion,  if  any,  of  the  profits  thereof  as  the  Commis- 
sion may  determine. 

We  believe  that  utilities,  which  are  largely  monopolies  and, 
therefore,  not  subject  to  the  same  active  competition  as  most  in- 
dustries, have  less  incentive  to  maintain  high  efficiency,  and  we, 
therefore,  welcome  a  sound  and  logical  plan  whereby  utilities 
and  the  public  may  share  in  the  savings  from  efficiencies  and 
economies  in  operation.  Such  a  plan,  to  be  effective,  as  pointed 
out  by  former  President  Edgerton,  must  contemplate  a  reward 
to  employees  as  well,  and  should  in  its  application  result  in  im- 
proved service  and  reduced  rates  to  consiuners. 

[11]  Kegarding  the  proposal  of  applicant  that  an  allowance 
he  made  at  this  time,  in  addition  to  the  e-^timated  cost  of  opera- 
tion, as  a  reward  for  present  efficiency,  it  must  be  pointed  out 
that  the  estimated  costs  for  1921  are  based  largely  upon  condi- 
tions existing  in  1920,  when,  wdthout  question,  there  was  a 
tendency  to  reduced  efficiency  in  all  lines  of  endeavor.  It  must 
be  assumed  that  employees  up  to  the  present  time  have  been  ade- 
quately compensated  by  the  utility  for  services  rendered,  and 
further,  the  evidence  does  not  show  that  the  company  at  this 
time  is  any  more  than  reasonably  efficient.  The  testimony  of 
Mr.  R.  H.  Ballard,  general  manager  of  the  company,  that  great 
efficiencies  could  be  obtained  by  the  adopting  of  the  plan,  recog- 
nizes that  the  present  efficiency  is  not  perfect.  The  Commis- 
bion,  therefore,  concludes  that  after  allowing  operating  costs, 
including  the  total  regular  payroll,  a  sufficient  margin  exists  for 
the  company  to  practice  and  put  into  effect  efficiencies  and  econ- 
omies in  operation.  No  bonus  should  be  required  at  this  time  to 
be  paid  by  consumers  in  order  tb  urge  the  company  and  its  em- 
ployees to  effect  all  pos^ble  efficiencies. 
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The  second  part  of  applicant's  plan  is,  as  far  as  we  can  de- 
termine, a  proposal  that  increased  profits  from  any  cause  be 
shared  on  the  basis  of  50*per  cent  to  consumers,  25  per  cent  to 
the  stockholders  and  25  per  cent  to  employees.  It  must  be 
pointed  out,  however,  that  the  Public  Utilities  Act  does  not  con- 
template a  division  of  increased  profits  due  to  reductions  in 
price  of  labor,  materials  and  supplies,  increased  earnings  due 
to  reductions  in  the  level  of  economic  conditions,  possible  re- 
ductions in  the  price  of  oil  or  reduced  cost  of  development  of 
power  resulting  from  conditions  not  under  the  control  of  the 
company* 

The  Commission  is  of  the  opinion  that  a  workable  plan  for 
the  division  of  the  savings  due  to  efiicioncies  and  economies  on 
the  part  of  the  company  or  its  employees  is  desirable,  and,  while 
approval  cannot  be  given  the  company's  proposal  in  its  present 
form,  we  invite  a  definite  and  specific  plan  providing  for  the 
determination  of  the  savings  properly  due  to  increased  efficiency 
and  for  their  division  between  the  company,  its  employees  and 
its  consumers.  If  such  a  plan  is  carefully  developed,  promptly 
submitted  and  finally  approved,  there  is  apparently  no  reason 
to  prevent  its  application  to  any  savings  effected  during  the  cur- 
rent year. 

From  the  foregoing  considerations,  it  appears  that  Southern 
California  Edison  Company  can  meet  its  financial  needs  on  a 
basis  of  8.3  per  cent  on  the  rate  base  heretofore  set  forth  as  fol- 
lows: 

Net  return  at  8.3  per  cent  $7,808,225.00 

Net   nonoperating   revenue    278,000.00 

Total  available  to  meet  financial  requirements   $8,086,225.00 

Interest  on  reinvested  depreciation  reserve   495,000.00 

Annual  charges  for  interest,  dividends  and  sinking  fimd   ....     7,059,000.00 

Balance  for  contingency  reserve  and  surplus   $532,225.00 

The  Commission,  in  Decision  No.  7424,  in  the  emergency 
part  of  this  proceeding,  authorized  applicant  to  increase  its 
rates  upon  the  then  existing  Edison  system  by  27  per  cent,  by 
reason  of  the  emergency  condition  resulting  from  increased  cost 
of  oil  and  reduced  hydroelectric  output.  The  decision  in  this 
proceeding  was  rendered  April  15,  1920,  and,  subsequently, 
water  power  conditions  materially  improved.    The  evidence  now 
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siows  that  applicant  will  have  earned  in  1020  a  net  for  return 
^Bd  depreciation  of  approximately  $1,111,000  in  excess  of  that 
^UowedL  in  the  emergency  decision.     Representatives  of  appli- 
cant's   consumers  urged  in  the  hearings  that  this  money  be  re- 
fundod,  or  that  the  consumers  be  given  the  full  benefit  thereof. 
Presiding  Commissioner  Edgerton,  in  Decision  ^o.  7424,  stir 
pra,  stated  as  follows :  If  applicant  in  a  year  when  its  operating 
expenses,  due  to  water  shortage  alone,  have  been  temporarily  in- 
creaseci  $2,500,000  above  the  average,  is  given  a  return  sufficient 
to  pay    its  fixed  charges,   including  interest  and  amortization, 
*na   I'oasonable  dividends,  it  is  receiving  all  that  its  consumers 
snoulcj  be  required  to  pay  and  all  it  is  justly  entitled  to  receive. 
"®  J^etiim  in  normal  years  of  rainfall  will  make  up  any  deficit 
•      ^^^'<^^^  a  fair  return. 

*^  fxTTther  stated:.  Of  course,  it  is  not  to  be  understood  that 
®  ^^a.ilroad  Commission  urges  the  payment  of  unreasonable 
a  es  to  stimulate  investment  in  this  public  utility,  but  when  it 
^^^^i<3ered  that  to  place  this  company  in  a  position  where  it 
suo^iessfully  finance  will  not  result  at  this  time  in  even  an 
P^^  o^nt  return  on  investment,  it  will  at  once  be  realized  that 
_|^^^^c3en  upon  the  consumer  is  not  unreasonable. 

,         ^^    conditions  continued  as  estimated,  the  net  return  would 

Jiave    Vw 

^^en  approximately  7.2  per  cent. 

^    *^II    It  now  appears  that  applicant's  gross  revenue  did  not 

M    a  I   tiliat  estimated  in  the  decision  by  approximately  $700,000. 

^»         ^^*cr,  the  net  was  increased  approximately  $1,111,000  over 

.      ^*^timated.     Applicant  deferred  a  considerable  amount  of 

^,      *^^^^ nance  that  had  been  estimated  in  order  to  have  funds  for 

f^  *^*x-|ction   and   also  curtailed   oi)erating  expenses.      The   de- 

„•       ^^     maintenance  was  estimated  by  Mr.  Barre,  executive  en- 

j^      ^^V*    fQf  applicant,  at  $329,000.     The  remaining  difference  is 

p^        I-^  ^.-imarily  to  a  greater  supply  of  water  power  than  was  ex- 

(^       ^^^-     The  deferring  of  maintenance  is  only  borrowing  from 

C^        ^>^ture,  and  this  reduced  expense  is  not  a  permanent  saving. 

ti^        ^-^mers  must  be  protected,  however,  from  having  the  addi- 

tl^j    ^  V    maintenance  in  the  future  charged  against  them,  and  to 

tV^        ^Xid  we  will  insist  that  applicant  add  to  its  contingency  fond 

B.T-  ^>^ount  of  the  deferred  maintenance,  so  that  hereafter  when 
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the  outlay  to  meet  this  maintenance  occurs  the  additional  ex- 
pense may  not  be  charged  to  consumers. 

Applicant,  during  the  years  1918  and  1919,  failed  to  set  aside 
suflScient  amount  of  its  reserve  for  accrued  depreciation.  In  fix- 
ing the  emergency  rates,  no  allowance  was  made  for  the  interest 
upon  the  depreciation  reserve,  although  depreciation  annuity  was 
fixed  upon  the  sinking  fund  basis.  Applicant  is  entitled  to  earn 
and  set  aside  this  interest.  It  is  our  opinion  that  had  the  condi- 
tions been  estimated  as  they  later  proved  to  be,  at  least  a  part 
of  the  interest  would  have  been  allowed.  Applicant's  earnings 
during  1918-1919  fell  considerably  below  what  the  Commission 
has  from  time  to  time  found  reasonable,  and  if  the  rates  are 
from  now  on  to  be  determined  upon  average  conditions,  it  is 
our  conclusion  that  a  part  of  the  earnings  in  1920  should  be  set 
aside  by  applicant  to  build  up  its  depreciation  reserve.  Appli- 
cant proposes  in  this  instance  to  sot  aside  a  total  for  the  year 
1920  cf  $2,000,000.  From  the  evidence  it  would  api>ear  that 
this  is  approximately  $900,000  more  than  the  annuity  computed 
in  the  previous  decision,  and  $550,000  in  excels  of  the  annuity 
and  interest  for  that  year.  It  is  our  conclusion  that  the  net 
earnings  on  the  Edison  system  for  1920,  exclusive  of  the  form- 
er Mount  Whitney  Power  &  Electric  Company,  in  excess  of  that 
allowed  in  Decision  'No.  7424  should  be  disposed  of  as  follows : 

1.  The  sum  of  $550,000  transferred  to  the  contingency  fund. 

2.  The  balance  up  to  $650,000  to  be  transferred  t»  the  resen^e 
for  accnied  depreciation. 

3.  Any  net  income  over  and  above  $1,200,000  to  be  added  to 
the  contingency  fund. 

Applicant  submits  proposed  schedules  of  rate-s  for  the  entire 
territory  designed  to  return  to  the  company  the  gross  revenue  it 
lequests.  The  proposal  contemplates  uniform  schedules  through- 
out. The  schedules,  which  appear  in  general  to  be  slight  modi- 
fications of  former  Edison  rates,  result  in  a  reduction  of  6  per 
cent  to  10  per  cent  in  all  general  lighting  and  commercial  power 
service  below  the  present  rates,  including  the  27  per  cent  sur- 
cliarge  on  the  Edison  system  south  of  the  Tehachapi  Mountains, 
pnd  an  increase  on  the  former  Blount  Whitney  system,  averag- 
iufj:  approximately  17  per  cent,  but  as  high  as  40  or  50  per  cent 

in  individual  instances.    It  is  suggested  that  the  rate  for  service 
r.r.n.io2iD. 
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to  the  city  of  Los  Angeles  be  materially  increased ;  the  rate  for 
cement  plants  be  maintained  at  practically  the  present  level: 
the  rates  for  service  to  the  Los  Angeles  Railway  and  Pacific 
Electric  Railway  Company  be  reduced  by  a'pproximately  four 
per  cent,  and  that  special  and  street  lighting  rates  be  reduced 
between  6  and  10  per  cent 

The  determination  of  rate  schedules  is  of  special  importance 
to  the  various  classes  of  consumers  and  to  individuals.  Consid- 
eration must  be  given  to  the  cost  of  service,  as  far  as  it  can  be 
determined,  to  the  value  of  the  service  and  the  conditions  of 
delivery.  The  types  of  rates  and  any  special  conditions  hereto- 
fore existing  must  also  be  considered  as  the 'size  and  general 
character  of  the  consumer's  installation  depend  to  a  certain  ex- 
tent upon  the  type  of  schedule  in  effect. 

The  rates  in  the  former  Mount  Whitney  territory  were  the 
subject  of  extended  hearings.  Evidence  introduced  by  agricul- 
tui-al  consumers  is  to  the  general  effect  that  the  proposed  rates 
exceed  the  value  of  service  and  would  result  in  undue  hardship 
to  consumers  and  in  unreasonable  return  to  the  company.  It 
was  shown  by  applicant  that,  during  the  year  1920,  at  the  exist- 
ing rates,  the  return  on  investment  in  the  Mount  Whitney  terri- 
tory was  approximately  7.57  per  cent.  This  was  based  upon 
charges  to  Mount  Whitney  district,  which  differ  only  slightly 
from  those  that  the  evidence  indicates  will  be  reasonable  for  the 
year  1921.  The  Mount  Whitney  district  should  earn  its  portion 
of  the  total  cost,  but  rates  should  not  be  increased  as  proposed. 

Careful  analysis  has  been  made  of  the  evidence  herein,  and 
special  attention  given  to  the  service  to  large  irrigation  districts, 
Visalia  Electric  Railroad  Company,  as  well  as  to  the  general 
service,  from  which  we  find  that  changes  should  be  made  in  the 
present  schedules  resulting  in  certain  increases  in  lighting  and 
industrial  power  rates  and  changes  in  wholesale  ser\'ice.  The 
agricultural  schedules  are  modified,  two  schedules  being  put  in 
effect,  one  for  short  seasonal  use  and  one  for  high  load  factor 
conditions,  which  will  result  iii  a  reduction  of  rates  to  the  long- 
period  user.  The  requirement  of  a  minimum  charge  will  be 
made,  the  omission  of  this  requirement  during  1920  having  been 
due  to  special  emergency  conditions. 

[13]  Careful  analysis  has  also  been  made  of  applicant's  rates 

r.U.R.1921D. 
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and  charges  on  its  system,  exclusive  of  the  former  Mount  Whit- 
ney system  and  such  changes  and  reductions  as  are  found  rea- 
sonable have  been  made  in  the  rates  as  proposed  for  general  light- 
ing and  power  service.  A  number  of  special  or  class  rate  sched- 
ules have  been  eliminated  and  certain  standard  schedules  made 
eifoctive,  with  the  result  that  all  consumers  will  be  placeil  on 
the  same  basis.  Certain  schedules  were  suggested  for  street- 
lighting  serHce,  which  were  later  withdrawn  by  applicant.  The 
evidence  relative  to  this  class  of  service  does  not  cover  sufficient- 
ly the  special  conditions  to  justify  a  complete  revision  at  this 
time.  We  find  it  reasonable  to  continue  the  present  basic  rates 
increased  by  10  per  cent  in  place  of  the  present  20  per  cent  sur- 
charge, until  further  order  by  the  Commission.  It  is,  however, 
understood  that  applicant  must  present  for  approval  of  this 
Commission  a  definite  schedule  of  rates  for  street  lighting  serv- 
ice on  or  before  June  30,  1921. 

Attention  was  directed  by  certain  cement  companies  to  the 
schedule  proposed  for  their  service.  A  special  rate  has  hereto- 
fore been  applied  to  this  service  and  has  been  limited  to  cement 
plants  of  large  installation.  It  does  not  appear  that  a  special 
rate  is  necessary  for  this  service,  and  the  industrial  and  whole- 
sale power  sche<lule  herein  set  forth  is  found  applicable  to  the 
service  to  cement  companies  as  well  as  other  large  industries. 

[14]  Applicant  suggests  that  powder  and  resale  contract  rates 
to  municipalities  be  continued,  subject  to  a  partial  reduction  of 
the  surcharge,  making  the  minimum  rate,  however,  1  cent  per 
kilowatt  hour.  A  study  of  applicant's  rates  for  resale  power 
to  municipalities  and  other  utilities  discloses  a  marked  lack  of 
imiformity  in  charges,  certain  cities  receiving  preferential  rates 
as  compared  wath  others.  The  city  of  Riverside,  partly  through 
a  long-term  contract  and  partly  through  special  rate,  receiver 
a  lower  rate  than  other  cities,  for  instance,  from  20  to  30  per 
cent  below  that  of  the  city  of  Azusa.  We  find  that  the  practice 
of  granting  preference  to  resale  companies  or  cities  is  not  jus- 
tified and  only  results  in  discrimination  against  the  general  pub- 
lic outside  of  the  municipalities  favored.  A  standard  schedule 
which  is  designed  to  apply  to  large  resale  and  wholesale  service 
of  power  has  been  fixed  herein. 

[16]  It  is  urged  that  a  lower  rate  be  fixed  for  service  to  the 
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Ix)s  Angeles  Railway  Company  and  Pacific  Electric  Railway 
Company  than  to  other  consumers  for  the  reason:  That  the  rail- 
road load  enabled  Edison  Company  to  build  certain  of  its  plants 
more  cheaply  and  lower  rates  resulted  to  other  consumers;  that 
the  percentage  of  increase  in  rates  to  the  railways  during  past 
years  has  been  greater  than  the  average;  that  the  railway  load 
is  larger,  more  permanent. and  of  a  higher  load  factor  than  the 
average,  and  that  the  service  required  and  rendered  is  not  as 
exacting. 

Benefit  has  obtained  to  other  consumers  through  the  fact  that 
certain  power  plants  were  constructed  more  cheaply  and  com- 
bined operation  costs  are  less.  The  result  of  such  saving  is,  how- 
ever, mutual.  The  railway  companies'  load  could  not  have  been 
served  at  the  rates  in  effect  in  the  past,  and  especially  not  at 
present,  were  it  not  for  the  large  diversity  of  business  served  by 
Edison  .Company.  Analysis  shows  that  the  railway  companies' 
rates  were  not  increased  more  than  they  should  have  been  by  the 
surcharges  heretofore  authorized.  The  quantity  and  quality  of 
service  rendered  is  of  special  importance  and  must  be  given  full 
Mcight.  We  are  not  impressed  with  the  prominence  given  the 
claim  of  unusual  permanency.  In  considering  permanency,  the 
railway  load  must  be  compared  more  with  the  diversified  load 
of  applicant  than  with  individual  consumers.  It  appears  that 
Edison  Company  reduces  the  delivery  to  railway  companies  in 
case  of  serious  shortage  of  power,  and  as  a  result  it  does  not  ren- 
der the  quality  of  service  to  the  railways  that  is  rendered  to 
municipalities  for  distribution  or  to  the  regular  lighting  or 
small-power  consumers.  Railway  companies'  load  factor  and 
power  factor  are  in  general  better  than  the  average  of  other  class- 
es of  servioe,  and  due  consideration  of  this  fact  has  been  given 
in  determining  the  rates  for  railway  service,  as  well  as  to  de- 
livery points  and  voltage  regulation.  The  point  of  delivery  of 
power  to  the  railways  has  been  agreed  to  between  the  parties  and 
the  rate  will  be  based  on  these  deliveries.  It  is  not  essential 
that  a  schedule  be  made  which  will  vary  with  the  load  factor  of 
the  railway  service,  as  it  is  practically  permanent  and  beyond  the 
control  of  either  party.  Based  on  the  revised  estimate  of  costs 
of  applicant's  service,  a  rate  for  service  to  Pacific  Electric  Rail- 
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way  Company  and  Los  Angeles  Railway  Company  of  9  mills  per 
kilowatt  hour  is  found  to  be  reasonable. 

It  is  important  that  special  consideration  be  given  to  the  rate 
to  be  charged  for  electric  service  to  the  city  of  Los  Angeles.  An 
operating  agreement  was  entered  into  in  1917  and  modified  iu 
1919,  whereby  the  city  leased  from  the  Edison  Company  the  dis- 
tribution system  within  the  city  of.  Los  Angeles.  Under  the 
lease  the  property  is  operated  by  Edison  Company  until  final 
purchase  and  transfer  of  the  property  occurs.  The  lease  pro- 
vides for  the  deduction  by  Edison  Company  from  the  gross  reve- 
nue received  of  all  operating  expenses  incurred,  including  depre- 
ciation on  the  leased  system,  and  a  definite  rental  for  the  prop- 
erty on  the  basis  of  certain  fixed  charges  per  month,  plus  interest 
on  additions  and  l)etterments.  Lender  the  agreement  all  power 
on  the  leased  system  not  supplied  by  the  city  of  Los  Angeles 
from  its  own  plants  is  to  be  supplied  by  applicant,  the  rate  now 
in  effect  being  1  cent  per  kilowatt  hour  plus  the  authorized  sur- 
charge. .Soiithoi'n  California  Edison  Company  proposes  a  rate 
for  this  service  substantially  as  follows: 

First  30,000,000  kilowatt  hours  per  year  . . .  1.7o  cents  per  kilowatt  hour 
Next  30.000,000  kilowatt  hours  per  year  ...  1.6  cent  per  kilowatt  hour 
Over     60,000,000  kilowatt  hours  per  year   ...   1.       cent    per  kilowatt  hour 

In  justification  of  this  rate,  applicant  points  out  that  it  is 
required  under  the  lease  agreement  to  render  standby  service 
and  provide  for  the  growth  of  the  load  on  the  city's  system,  in- 
cluding the  leased  plant,  while  the  city  is  building  its  own  plants. 
It  urges  that  the  city  should  pay,  in  addition  to  the  cost  of  en- 
ergy delivered,  approximately  $375,000  per  year  to  cover  the 
fixed  charges  on  an  estimated  steam  standby  which  it  is  assumed 
Edison  Company  will  have  to  maintain  to  guarantee  service. 

Evidence  was  submitted  by  representatives  of  the  city  of  Los 
Angeles  and  a  brief  was  filed,  setting  forth  the  viewpoint  of  the 
city  regarding  the  rate  to  be  charged.  It  was  urged  by  the  city 
that  the  rate  for  power  delivered  to  the  leased  system  by  the  Edi- 
son Company  is  only  one  of  several  sources  of  return  to  the  com- 
pany under  the  operating  agreement,  and  that  there  should  Ik* 
included  the  other  sources,  such  as  return  on  the  property  in  the 
city  and  depreciation  allowance  in  addition  to  the  revenue  for 
energy  delivered  to  the  leased  system. 
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The  operating  agreement  covers  the  temporary  lease  and  ulti- 
mate sale  of  the  property.  It  is  our  conclusion,  from  analysis 
of  this  agreement,  that  the  compensation  paid  for  the  use  of  the 
investment  as  specified  in  the  operating  agreement  is  a  separate 
consideration  from  the  rate  for  power.  The  rate  to  be  fixed 
herein  is  the  rate  to  be  paid  by  the  city  for  power  delivered  to 
the  leased  distribution  syst^^m  within  the  city.  The  Commission 
has  before  it  the  fixing  of  rates  for  service  from  the  Southern 
Oalifomia  Edison  <\)mpany's  system  to  its  consumers,  and  the 
system  within  the  city  must  be  classified  as  a  consumer  of  Edi- 
son Compaily  rather  than  a  part  of  Edison  system. 

The  city  of  Los  Angeles  urges  that,  owing  to  the  operation  of 
its  own  hydro  plants,  benefits  result  to  the  Edison  system  through 
concentration  of  the  city  output  at  the  time  of  peak  load  of  the 
Edison  Company ;  that  the  operation  of  the  city's  plants  consti- 
tutes a  standby  to  Edison  service ;  that  additional  power  will  be 
delivered  to  the  Edison  system  upon  the  completion  of  the  pro- 
posed plants  of  the  city,  and  that  through  the  workings  of  the 
agreement  a  large  amount  of  cheap  power  is  made  available  by 
the  city  plants  to  Edison  Company  consumers.  The  city  urges 
that  a  rate  of  1  cent  per  kilowatt  hour  is  excessive  and  submits 
computations  setting  forth  that  a  rate  of  .87  cents  per  kilowatt 
hour  for  the  service  rendered  the  city  would  give  applicant  the 
average  return  estimated  and  that  this  rate  is  subject  to  reduc- 
tion on  account  of  the  valuable  diversity  existing. 

Any  benefit  which  results  from  operation  of  the  city's  plants 
is  reflected  in  cost  of  service  to  the  consumers  on  the  leased  sys- 
tem and  does  not  appear  to  benefit  the  consumers  of  Edison  sys- 
tem outside  of  the  city.  It  appears  that  even  with  the  comple- 
tion of  additional  plants  there  will  be  practically  no  power  avail- 
able in  excess  of  the  requirements  on  the  leased  system.  As  the 
Edison  Company  derives  no  benefit  from  the  operating  agree- 
incnt  in  the  form  of  reduced  costs  of  power  delivered  outside  the 
city  of  Los  Angeles  or  in  the  cost  of  service  actually  rendered  to 
the  leased  system,  it  must  be  concluded  that  the  city  of  Los  An- 
geles is  not  entitled  to  any  lower  rate  for  the  service  as  rendered 
than  any  other  distributing  company  or  municipality  which  is 
j>urchasing  power  in  like  quantities  and  under  similar  conditions. 
With  the  completion  of  the  ciiy's  plants  there  will  be  a  short 
P.U.R.1921D. 


Digitized  by 


Google 


92  •       CALIFORNIA  RAILROAD  COMMISSION'. 

period  when  practically  no  energy  will  be  required  from  the 
Edison  system,  and  such  service  as  is  rendered  will  be  largely 
in  the  form  of  standby  or  breakdown  service. 

Edison  Companj',  as  we  understand  the  agi-eement,  must  con- 
tinue to  develop  such  power  as  is  necessary-  to  meet  any  demands 
within  the  city  which  the  city  is  not  itself  in  a  position  to  serve, 
nnd  it  is,  therefore,  rendering  a  special  service  not  dependent 
on  the  kilowatt  hour  purchasa  In  connection  with  the  render- 
ing of  standby  service  there  are  certain  fixed  charges  and  costs 
which  are  chargeable  to  the  service  to  the  city  of  Los  Angeles, 
find  it  is  not  fair  that  they  be  borne  by  consumers  of  Edison 
Company  located  without  the  city  limits.  If  a  rate  schedule 
fairly  segregates  the  charges  incurred  in  being  ready  to  serve 
from  those  which  are  largely  proportionate  to  the  energy  output, 
it  will  be  applicable  to  service  not  only  to  the  city  of  Los  Angeles, 
but  to  other  retail  companies  or  municipalities,  and  each  will  be 
correctly  charged. 

We  are  of  the  opinion  that  the  Edison  Company  has  overe>ti- 
mated  and  the  city  underestimated  the  cost  chargeable  to  the 
city  of  Los  Angeles.  After  careful  analysis  of  the  evidence 
herein  and  the  points  urged  by  both  parties,  we  find  that  a  <le- 
mand-and-energy  fonn  of  schedule  should  be  applied  and  that 
the  schedule  set  forth  herein  for  resale  service  is  fair  and  rea- 
sonable for  this  service.  This  does  not  prevent  Southern  Cali- 
fornia Edison  Company  and  the  city  of  Los  Angeles  or'  other 
lesale  companies  or  municipalities  from  entering  into  contracts, 
subject  to  approval  of  this  Commission,  containing  modified 
schedules. 


CALIFORNIA  RAILROAD  COMMISSION. 

BE  CITY  OF  AUBURN. 

[Decision  No.  8810,  AppHcation  Xo.  3745.] 

Valuation  —  Time  of  valuing  —  Municipal  acquisition. 

A  valuation  made  for  condemnation  purposes  should  be  made 
as  of  the  date  upon  which  the  application  for  such  valuation  vras  filed 
with  the  Commission. 

[March  31,  1921.] 
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Application  for  rehearing;  rehearing  denied  and  amount  to 
be  paid  by  city  for  the  acquisition  of  a  water  utility;  fixed. 

By  the  Commission:  On  September  27,  1920,  this  Commis- 
sion, by  Decision  ^Jfo.  8162,  made  its  finding  of  just  compensa- 
tion to  be  paid  by  the  city  of  Auburn  for  the  water  system,  owned 
ly  Pacific  Gas  &  Electric  Company,  supplyini;'  consumers  in  said 
city. 

Thereafter  Pacific  Gas  &  Electric  Company  filed  application 
for  rehearing  alleging,  among  other  things,  that  the  Conunission's 
finding  was  made  as  of  April  30,  1920,  instead  of  May  10,  1918, 
the  date  of  filing  of  the  original  application,  and  that  the  Com- 
mission's finding  is,  therefore,  contrary  to  the  provisions  of  the 
Public  Utilities  Act. 

At  the  hearing  of  this  matter,  it  was  stipulated  that  the  Com- 
mission may  have  authority  to  add  to  the  value  which  it  may  find, 
as  of  the  date  of  filing  of  the  application,  compensation  to  the 
owner  of  the  system  for  any  additions,  bettennents  and  improve- 
ments of  the  property  which  may  be  made  between  the  date  of 
submission  of  the  case  and  the  date  of  thg  Commission's  deci- 
sion. Subsequently  Pacific  Gas  k  Electric  Company  filed  a  state- 
ment of  additions  and  bettennents  and  abandonments  of  capital 
from  May  10,  1918,  to  April  30,  1920,  and  presented  evidence 
^howing  accinied  depreciation  on  the  additions  and  betterments. 
The  Commission  was  of  the  opinion  that  the  intent  of  this  stip- 
ulation was  to  carry  forward  all  elements  of  value  and  deprecia- 
tion from  the  date  of  filing  of  the  application  to  the  approxi- 
n^ate  date  of  the  decision,  and,  therefore,  make  its  finding  as  of 
April  30,  1920. 

Inasmuch  as  technical  objection  has  been  made  to  this  course 
of  procedure,  it  appears  that  a  finding  of  just  compensation 
bhould  be  made  as  of  May  10,  1918,  the  date  of  filing  of  tho 
original  application,  and  after  a  careful  consideration  of  all  of 
the  elements  pertinent  to  a  final  conclusion  herein,  and  all  of 
the  items  going  to  make  up  the  value  of  the  properties  sought 
to  be  acquired  by  the  city  of  Auburn  ih  this  proceeding,  in- 
cluding all  matters  presented  in  the  application  for  rehearing, 
it  appears  that  the  just  compensation  to  be  paid  by  city  of  Au- 
burn to  Pacific  Gas  &  Electric  Company  for  said  properties  is 
r.L'.R.1921D. 
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the  sum  of  $52,000,  and  that  the  application  for  rehearing 
fchould  be  denied. 

City  of  Auburn,  a  municipal  corporation,  having  filed  with 
the  Railroad  Commission  an  application  as  entitled  above,  the 
Bailroad  Commission  having  proceeded  under  the  provisions  of 
§  47  of  the  Public  Utilities  Act,  to  fix  and  determine  the  just 
compensation  to  be  paid  by  said  city  of  Auburn  to  Pacific  Gas 
&  Electric  Company  for  the  public  utility  water  system  owned 
by  it  and  serving  consumers  in  the  city  of  Auburn,  and  the  Com- 
mission having,  by  Decision  No.  8162,  made  its  finding  of  just 
compensation  as  of  April  30,  1920,  and  Pacific  Gas  &  Electric 
Company  having  filed  application  for  rehearing,  and  good  cause 
appearing  why  the  finding  of  just  compensation  should  be  made 
as  of  May  10,  1918,  the  date  of  filing  of  the  original  application, 
and  there  being  no  good  reason  why  a  rehearing  should  be  grant- 
ed, and  the  Commission  being  fully  advised  in  the  matter : 

It  is  hereby  found  as  a  fact,  that  the  just  compensation  to  be 
paid  by  the  city  of  Auburn  to  Pacific  Gas  &  Electric  Company 
for  its  public  utility  water  system  supplying  water  to  consumers 
in  said  city,  and  m6re  particularly  described  in  the  following 
l)aragraph  and  made  a  part  of  the  finding  herein,  is  the  sum  of 
$52,000. 

That  certain  tract,  parcel  or  piece  of  land  lying  and  being  in 
the  northeast  quarter  of  §  10,  township  12  north,  range  8  east, 
Mount  Diablo  base  and  meridian,  containing  1.12  acres,  and 
upon  which  is  located  the  storage  reservoir  used  in  supplying 
water  to  consumers  in  the  city  of  Auburn.  Also  all  water  mains, 
pipes,  services,  valves,  fittings,  valve  boxes,  chlorine  control  ap- 
paratus, rights  of  way  for  pipe  lines,  etc.,  the  same  being  the 
public  utility  water  system  of  Pacific  Gas  &  Electric  Company 
supplying  the  inhabitants  of  the  city  of  Auburn  on  May  10,  1918. 

And  it  is  hereby  ordered,  that  except  as  herein  otherwise  pro- 
vided the  application  for  rehearing  in  the  above  entitled  pro- 
ceeding be,  and  it  is,  hereby  denied. 
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IlililXOIS  FUBIilC  UTIIilTIES  COMMISSION. 

BE  KENILWORTH  WATER  COMPANY. 

[No.  11061.3 

Jleium  —  Emergency  relief  —  Water, 

1.  A  temporary  emergency  rate  may  properly  be  less  than  the 
rate  found  to  be  fair  when  all  issues  arc  finally  determined. 

J^epredatian  *  Water  —  Atnonnt. 

2.  A  depreciation  of  1^  per  cent  annually  was  held  to  be  reasona- 
ble for  a  water  company. 

Return  —  BaMs  —  Water  —  Effect  of  real  estate  profit, 

3.  Profits  accruing  from  real  estate  operations  by  the  owner  of  a 
public  water  system  do  not  affect  the  right  of  the  company  to  a  rea- 
sonable return  upon  the  fair  value  of  it6  property  actually  invested 
in  the  water  plant,  although  the  entire  original  investment  has  been 
recouped  from  real  estate  operations. 

Return  —  Reasonahleness  —  Water  —  Other  available  supply. 

4.  A  water  utility  is  not  precluded  from  receiving  an  adequat*3  re- 
turn because  of  the  fact  that  there  is  another  source  from  which  it 
might  obtain  water  at  a  lower  price,  if  it  has  not  seen  fit  to  do  so« 
fiince  the  Commission  docs  not  operate  the  property  and,  unleiss  there 
be  abuse  of  discretion  on  the  part  of  company  ofiicials,  will  not  u)ider- 
take  to  supervise  the  management. 

JZetum  —  Reasonablcnesa  —  Ailoption  of  new  method, 

5.  A  water  utility  is  bound  to  exercise  economical  and  prudent 
management  but  should  not  be  compelled  to  radically  change  well- 
seasoned  methods  for  those  untried,  and  its  rate  of  return  should  not 
be  decreased  because  it  haa  retained  certain  old  machinery  and  seciu^ed 
water  from  a  source  alleged  to  be  inferior  to  another  source. 

Rates  —  Reasonableness  —  Value  of  service. 

B.  Mere  inability  to  purchase  the  seryices  furnished  by  a  public 

service  enterprise  can  form  no  justification  for  requiring  rates  to  be 

unreasonably  low. 
Rates  —  Bower  of  Commission  —  Franchise  restriction. 

7.  The  authority  of  a  state  to  fix  the  rates  and  charges  for  public 
utility  services  19  paramount,  and  is  not  subject  to  ordinance  pro- 
visions. 

Return  —  Water  *  Emergency  rates. 

8.  A  return  of  4.3  per  cent  upon  the  minimum  actual  cost  of 
water  property  was  allowed  in  a  temporary  order  during  an  emcr. 
gency. 

[February  1,  1921.] 

ImnasTiGATiON  of  a  proposed  advance  in  water  rates;  increased 
rates  authorized  by  temporary  order. 
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Shaw,  Commissioner:  October  22,  1920,  the  Kenilworth 
Water  Companv  (Estate  of  Joseph  Sears)  filed  with  the  Com- 
mission its  Kate  Schedules  I.  P.  U.  C.  2,  which,  eflFeetivc  Xo- 
vember  24,  1920,  proposes  to  increase  rates  for  water  service 
in  the  village  of  Kenilworth.  By  its  order  entered  Xoveml>er 
T),  1920,  the  Commission  suspended  the  proiwsed  rates  until 
March  22,  1921,  pending  a  hearing  and  decisicm  thereon.  Hear- 
ings were  held  in  this  matter  at  the  offices  of  the  Commission 
in  Chicago  on  Xovember  15,  December  3,  and  December  5, 
1920,  at  which  the  Kenilworth  Water  Company  and  the  village 
of  Kenilworth  were  represented  by  their  respective  attorm\vs. 
At  the  first  hearing  the  company  furnished  proof  of  pro])er  pub- 
lication of  the  proposed  rates,  as  required  by  law,  and  ord(»rs 
of  this  Commission.  Much  evidence  was  adduced  bearing  on 
the  costs  of  the  property,  of  operations,  revenues  derived  under 
the  existing  rates  and  those  proposed  by  the  company,  and  other 
m.atters  pertinent  to  the  issues. 

December  14,  1920,  the  attorney  for  the  water  company  moved 
that  the  Commission  make  effective  at  once  the  proposed  rates, 
pending  a  final  determination  of  the  issues  involved  in  this  case, 
provided  permanent  rates  could  not  be  established  upon  the  evi- 
dence now  in  the  record. 

The  record  shows  that  Kenilworth  is  supplied  with  water 
ser\'ice  from  a  pumping  station  taking  water  from  Lake  ^lichi- 
gan,  the  eastern  boundary  of  the  village.  WateY  is  drawn  in 
through  intakes,  purified,  and  delivered  under  pressure  to  ap- 
proximately two  hundred  and  sixty  four  consumers  through  a 
cast  iron  distribution  system  composed  entirely  of  6-incli  and  4- 
inch  main.  All  water  consumed  by  domestic  users  is  measured 
and  paid  for  under  the  regular  meter  rates.  The  Sears'  Estate 
never  had  charged  the  village  of  Kenilworth  for  fire  protection 
service,  which  is  furnished  through  41  hydrants  connected  to 
the  distribution  system. 

The  proposed  rates  filed  with  the  Commission  by  the  Kenil- 
worth Water  Company  October  22,  1920,  and  the  rates  now  in 
effect  and  on  file  with  the  Commission,  are  as  follows: 
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Present  Rates, 

Tint     60,000  gallons  used  per  annum  25     cents  per  M  gallons 

Next      60,000  gallons  used  per  annum 18i  cents  per  M  gallons 

Over    120,000  gallons  used  per  annum \ .   12^  cents  jpet'^'M  gallons 

Municipal  metered  rate  for  public  fountains   8     cents  per  M  gallons 

Minimum  charge  for  meter  per  annum  for  water  used $10.00 

Charge  for  shutting  ofT  or  turning  on  water  to  delinquent  consumer       2.00 

Proposed  Rates. 

First   200,000  gallons  used  per  annum   45  cents  per  M  gallons 

Next    300.000  gallons  used  per  annum   40  cents  per  M  gallons 

Over    500,000  gallons  used  per  annum  35  cents  per  M  gallons 

Municipal   metered  rate  for   public   fountains   and 

to  incluile  also  school  and  park  district  metered 

service    35  cents  per  M  gallons 

^linimum  charge  per  meter  per  annum  for  water  used   $15.00 

Service  and  Maintenance  Charges. 

For  each  S"    meter  per  annum  or  any  fraction  thereof   $300 

For  each  1"    meter  per  annum  or  any  fraction  thereof 6.00 

For  each  1^"  meter  per  annum  or  any  fraction  thereof  9.00 

Charge  for  shutting  off  or  turning  on  water  to  delinquent  consumer  . .     6.00 
Service  charge  for  turning  on  water  to  consumers'  premises  for  initial 
service  or  after  meter  has  been  shut  off  on  account  of  absence  or 
change    of   ownership    6.00 

Municipal  Hydrant  Rental. 

For  each  hydrant  per  annum    $6.00 

Municipal  L'nmetei'ed  Service. 
For  sewer  flushing,  fire  protection,  etc. 

For  each  foot  of  water  main  installed  in  system 12  cents  per  annum 

Fee  for  testing  a  meter  which  has  been  in'  service  less  than  one  year 
since  last  test: 

Up  to  and  including  1"    $2.00 

Aljove  1"  and  including  2"   5.00 

Unmetered  water  used  in  construction  of  buildings: 

$1.00  for  each  $1,000  of  estimated  cost  with  minimum  charge  of  $18.00. 
All  service,  maintenance,  and  other  fixed  charges  payable  in  advance. 

The  books  and  records  of  the  Kenilworth  Water  Company 
show  that  the  construction  of  the  water  property  was  begun  in 
1890,  and  between  that  time  and  September  30,  1020,  the  actual 
cost  of  all  the  property  owned  by  the  company,  and  now  or  in 
the  past  used  and  useful  in  the  pro<luction  of  its  water  services 
is  more  than  $63,000.  However,  there  is  included  in  this  figure 
certain  property  that  now  is  abandoned.  On  the  other  hand, 
the  capital  account  includes  no  amount  for  the  land  on  which 
the  pumping  station  stands. 

The  Commission,  having  considered  all  the  evidence  in  this 
case  bearing  upon  the  cost  of  the  property,  finds  that  the  actual 
cost,  as  of  December  30,  1920,  of  the  property  devoted  to  fur- 
nishing water  service  in  the  village  of  Kenilworth  is  not  less  than 
$60,000,  and  will  use  this  sum  for  the  purpose  of  establishing 
the  temporary  rates  hereinafter  authorized. 
P.U.R.1921D.  7 
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[1]  In  accordance  with  the  established  practice  of  the  CJona- 
missiQn  in  similar  emeigeucy  cases,  the  Commission  will  author- 
ize teinporary  emergency  l^tes,  using  for  that  purpose  a  rate  of 
return  which  is  somewhat  less  than  may  be  found  fair  when  the 
issues  herein  involved  are  finally  determined. 

[2]  The  water  company  is  entitled  to  provide  against  the  de- 
preciation annually  accruing  in  its  property  by  setting  aside  a 
sum  which,  including  its  interest  earnings,  is  sufficient  to  main- 
tain the  integrity  of  the  investment.  The  Commission  has  found 
rates  of  depreciation  as  high  as  2  per  cent  upon  the  cost  of  the 
property,  and  for  the  purposes  of  this  case  the  Commission  finds 
t)iai  the  Kenilworth  Water  Company  should  be  permitted  to 
^arh  1^  per  cent  upon  the  cost  as  found  hereinabove. 

The  following  tabulation  gives  a  summary  of  the  operating 
expenses  for  the  years  ended  December  31,  1918  and  1919,  and 
an  estimate  of  the  operating  expenses  for  the  year  ended  Decem- 
ber 31,  1920,  based  upon  ten  months'  experience  of  that  year: 


FIERO-3  P  U  R— PAGE  12 

Item. 

Actual. 

Estimated 

1918, 

1919. 

1920. 

Pumping'  

$3,268.63 

606.09 

611.13 

1,573.13 

53.59 

$3,136.82 

582.77 

595.59 

2,380.78 

53.67 

$4,683.98 

Purification 

839.00 

Distribution 

1.477.29 

General    

3,616.50 

Taxes    

97.24 

$6,112.57 

$6,749.63 

$10,669.01 

The  pumps  are  operated  by  internal  combustion  engines  using 
oil,  and,  therefore,  the  operating  costs  have  not  varied  as  much 
as  have  similar  costs  in  water  properties  using  coal  for  fuel. 

In  a  brief  filed  in  this  case,  counsel  for  the  village  of  Kenil- 
worth resists  an  increase  in  rates,  and  in  support  of  his  conten- 
tions advances  three  principal  arguments,  the  first  of  which 
(Brief,  p.  4)  is: 

"The  estate  of  Joseph  Sears  really  has  no  investment  in  the 
water  works  plant  at  Kenilworth,  because  it  has  been  fully  re- 
imbursed through  the  sale  of  its  real  estate." 

It  appears  from  the  evidence  in  this  case  that  in  December, 
1889,  Joseph  Sears  acquired  certain  vacant  land  now  compris- 
ing the  village  of  Kenilworth.    In  the  following  spring  this  land 
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was  subdivided  into  lota,  and  watef,  gas,  and  electric  light  serv- 
ices were  installed  by  Sears  to  facilitate  the  sale  of  the  lots, 
which  were  sold  at  prices  materially  higher  than  paid  by  him, . 
Counsel  for  the  village  maintains '  that  from  the  profits  thus 
realized  from  the  sale  of  the  lots  the  company  has  been  fully  re- 
imbursed, and,  therefore,  is  not  entitled  to  higher  rates  for  wat^r 
services  supplied  by  it. 

[3]  With  this  contention  of  counsel  we  cannot  agree.  It 
must  be  borne  in  mind  that  there  is  now  invested  in  the  proper- 
ty supplying  water  services  in  thfe  village  of  Kenilworth  an 
amount  of  money  which  certainly  is  not  less  than  $60,000,  and 
that  upon  at  least  this  sum  the  company  is  entitled  to  a  reason- 
able return  from  the  water  rates  charged  by  it.  So  well  settled 
is  this  principle  in  public  utility  regulation  that  supporting 
arguments  appear  superfluous.  In  San  Diego  Land  &  Towrt 
Co.  V.  National  City,  the  United  States  Supreme  Court  saidr 
'*What  the  company  is  entitled  to  demand,  in  order  that  it  may 
have  just  compensation,  is  a  fair  return  upon  the  reasonable 
^aiue  of  the  property  at  the  time  it  i6  being  used  for  the  pub- 
ic." .(174  u.  S.  739,  757,  43  L.  ed.  1154,  19  Sup.  Ct  Eep. 
804.) 

further,  the  real  estate  operations  of  Joseph  Sears  certainly 

^^n  have  no  direct  connection  with  the  reasonableness  of  the 

ates  foj.  '^ater  services  furnished  by  the  Kenilworth  Water  Cotri- 

^^y^  even  though  the  company  is  owned  by  the  estate  of  Sear^^ 

^^  Can  the  profits  accruing  from  real  estate  operations  in  any 

,  ^  ^ftect  the  right  of  the  company  to  a  reasonable  return  upon 

^a.ix'  value  of  its  property.    The  estate  of  Joseph  Scars  might 

1     ^   ^   store,  a  street  railway  enterprise,  or  engage  in  any  other 

^^^^ss  it  desired  without  infringing  its  right  to  independently 

•      ^t;e  a  water  utility  and  it  is  apparent  that  the  revenues  de- 

•      ^  from  the  operation  of  the  water  company  could  in  no  legit- 

^      ^^    manner  be  used  to  offset  losses  sustained  by  the  other 

•o     ^^riscs.    Conversely,  the  revenues  from  other  business  activ^ 

^  Blould  not  be  used  to  enhance  the  income  of  the  water  com- 

^^*     Each  must  stand  on  its  own  feet. 

.  ^*^e  sale  of  real  estate  by  Sears  does  not  appear  to  have  car- 

^    ^vith  it  any  promises  of  free  water  or  water,  at  reduced 

p*5^*     As  a  matter  of  fact,  the  evidence  in  this  case  shows  that 
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the  water  enterprise  usuallj  has  operated  at  a  slight  profit.  We 
think  it  must  be  conceded  that  if  the  owners  of  the  utility  were 
satisfied  with  less  than  a  reasonable  return  that  others  can  have 
little  complaint.  Bearing  upon  this  question,  it  appears  that 
from  time  to  time  rates  have  been  adjusted  between  the  com- 
pany and  the  village  of  Kaiilworth,  and  it  does  not  appear  that 
in  any  of  these  negotiations  the  furnishing  of  service  without 
profit  was  contemplated. 

For  the  foregoing  reasons,  we  are  of  the  opinion  that  the  fact 
that  the  estate  of  Joseph  Sears  may  or  may  not  Lave  profited 
from  the  sales  of  the  real  estate  can  have  no  bearing  upon  the 
proper  rates  as  should  be  furnished  by  the  Kenilworth  Water 
(yompany. 

The  second  contention  advanced  by  counsel  for  the  village  of 
Kenilworth  is: 

"The  estate  of  Joseph  Sears  has  no  right  to  base  its  income 
or  revenue  on  the  plant  of  invested  capital  and  expense  here 
presented  because  the  supply  of  water  may  be  secured  from  the 
village  of  Winnetka  with  a  very  much  less  capital  investment 
and  cost  of  operation. 

".  .  _  .  The  showing  here  is  that  water  can  be  purchased 
from  the  village  of  Winnetka  for  12  cents  per  thousand  gallons. 
This  price  was  obtained  during  the  war  period,  and  the  village 
of  Wilmette  pays  less  than  6  cents  while  the  village  of  Glencoe 
pays  to  Winnetka  only  9  cents." 

[4]  Based  upon  the  foregoing  premises  counsel  for  the  village 
presents  an  extended  argument  to  demonstrate  the  propriety  of 
denying  increased  rates.  However,  there  are  a  number  of  vital 
objections  to  the  plan  proposed  by  counsel.  While  it  may  be 
true  that  the  purchase  of  water  from  the  village  of  Winnetka 
might  result  in  some  saving,  nevertheless  it  is  seriously  disputed 
that  such  action  would  affect  any  material  saving  in  the  cost  to 
the  company  of  furnishing  the  service.  It  is  also  contended  that 
the  water  obtained  from  Winnetka  would  be  unfiltered  and  there- 
fore inferior  to  the  filtered  supply  now  furnished  the  village  of 
Kenilworth.  Further,  this  Commission  has  no  jursdiction  over 
the  village  of  Winnetka  and  cannot  compel  it  to  furnish  wAter 
to  the  Kenilworth  Water  Company.  The  present  methods  of 
securing  water  have  been  in  satisfactory  operation  for  more  than 
P.U.R.l92iD. 
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thirty  years  and  appear  not  to  have  been  seriously  ques^tioned  as 
proper  or  efficient  nnder  the  circumstances.  Also,  thijf  pommis- 
sion  does  not  operate  the  property  of  the  Kenilworth  Water  Com- 
pany and  unless  there  be  abuse  of  discretion  on  the  part  o?  its 
officials  we  cannot  undertake  to  supervise  the  management  of. 
the  company.  In  State  Public  Utilities  Commission  ex  rel. 
Springfield  v.  Springfield  Gas  &  E.  Co.  the  Illinois  supreme 
court  stated: 

^'Extensive  as  the  powers  granted  to  the  Commission  are,  they 
do  not  take  away  from  the  corporation  its  power  of  control  upon 
a  question  of  financial  policy.  The  discretion  of  a  utility  Com- 
mission cannot  override  the  discretion  of  the  officers  of  the  cor- 
poration in  the  management  of  its  affairs."  (291  111.  209,  232, 
P.r.R.1920C,  640,  661,  125  ]S\  E.  891.) 

We  cannot  hold  otherwise  than  that,  for  obvious  reasons,  it  is 
well  within  the  limits  of  reasonable  and  efficient  management 
for  the  Kenilworth  Water  Company  to  obtain  its  water  from  an 
independent  source  over  which  it  has  complete  control. 

[5]  Further,  even  if  the  company  should  be  compelled  to 
secure  its  water  from  Winnetka,  it  is  clear  that  provision  must 
be  made  for  the  retirement  of  certain  pumping  machinery  which 
would  be  displaced.  Either  this  machinery  would  have  to  be 
regarded  as  standby  equipment  or  else  as  property  supplanted 
by  improvement  in  the  arts.  In  either  event,  the  company  is 
fairly  entitled  to  rates  sufficient  to  care  for  gradual  amortization 
of  the  value  of  the  equipment  so  displaced  and  it  is,  therefore, 
clear  that  rates  would  be  not  greatly  aflFected  by  the  contention 
of  counsel.  Prudent  business  management  prohibits  the  substi- 
tution of  new  or  untried  methods  for  those  found  to  work  well 
bv  extended  experience  unless  proper  provision  be  made  to  care 
for  the  capital  thereby  destroyed.  While  the  company  is  bound 
to  exercise  economical  and  prudent  management,  it  cannot  be 
assumed  that  it  should  be  compelled  to  radically  change  well- 
seasoned  methods  for  those  untried. 

From  the  foregoing  discussion,  we  are  of  the  opinion,  and 
find,  that  reasonable  rates  for  water  services  furnished  by  the 
Kenilworth  Water  Company  cannot  be  predicated  upon  the  hy- 
pothesis that  the  company  should  secure  its  water  from  the  vil- 
lage of  Winnetka.  ^    

P.U.R.1021D. 
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•  •    •« 

The  thiVi  contention  is  stated  by  the  counsel  for  the  vilkge  of 

KenilwrorthV  (Brief,  page  17)  as  follows:   "Even  on  the  basis  of 

i^ves'tc^ 'capital  and  necessary  operation  expenses,  now  claimed 

.  by*4he  estate  of  Joseph  Sears,  the  rates  sought  to  be  approved 

•.Would  produce  an  income  of  at  least  7  per  cent  on  the  basis  of 

'present  restoration  costs,  which  k  an  utterly  unreasonable  basis 

of  valuation,  unless  these  costs  were  shown  to  be  original  costs 

as  well/' 

In  the  following  language,  the  supreme  court  of  Illinois  has 
laid  down  the  rules  by  which  this  Commission  shall  be  governed 
in  making  valuation  for  rate-making  purposes:    "It  would  be 
equally  as  unfair  to  the  consumer  to  fix  the  rate  at  a  figure  which 
would  produce  a  reasonable  income  on  a  value  determined  by 
the  cost  of  reproduction  new  at  a  time  when  cost  of  construction 
was  abnormally  inflated,  as  it  would  be  unfair  to  the  public  util- 
ity to  compel  it  to  serve  the  public  for  a  rate  that  would  produce 
a  reasonable  income  on  a  value  determined  by  cost  of  reproduc- 
tion new  at  a  time  when  the  cost  of  construction  was  abnormally 
low.    Therefore,  it  cannot  be  laid  down  as  a  rule  without  quali- 
fications that  cost  of  reproduction  new,  less  depreciation,  is  the 
only  basis  of  valuation  for  rate-making  purposes.     It  is  equally 
true  Itat  the  original  cost  of  construction,  less  depreciation, 
cannot  be  held  to  be  the  only  proper  basis  for  determination  of 
valuation  for  rate-making  purposes.     As  we  have  pointed  out 
heretofore  in  this  opinion,  the  weight  of  authority  is  that  every 
element  having  any  bearing  on  the  situation  must  be  considered 
in  the  investigation  and  then  sound  business  judgment  applied 
to  the  determination  of  a  valuation  that  is  fair  and  just  to  the 
consumer  and  the  utility.    Each  case  must  be  considered  on  its 
own  merits  and  such  result  of  value  arrived  at  as  may  be  just 
and  right  in  each  case.    It  is  not  a  matter  of  formulas,  but  there 
must  be  a  reasonable  judgment  having  its  basis  in  a  proper  con- 
sideration of  all  relevant  facts.    We.  consider  any  value  a  fair 
value  which  fair  and  reasonable  men  would  say  ought  to  be  at- 
tached to  the  property,  under  all  the  circxunstances  of  the  par- 
ticular case,  for  the  purpose  of  measuring  a  return  which  the 
public  should  pay  to  the  owner."     (291  111.  209,  222,  P.U.E. 
1920C,  640,  652,  125  N.  E.  801.) 

As  hereinbefore  stated,  the  sum  upon  which  is  based  the  rate 
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hereinafter  authorized  is  approximately  that  which  has  been 
expended  in  the  installation  of  the  property,  and  is  not  based 
upon  the  excessive  restoration  costs  mentioned  by  the  counseL 
Hence,  it  appears  that  further  discussion  of  this  contention  is 
not  herein  required. 

Counsel  for  the  village  of  Kenilworth  (Brief,  page  10)  also 
stat<?s:   "As  a  part  of  the  contract  ordinance,  and  entirety  con- 
trary to  the  precedents  in  the  case  of  utility  corporations,  it  is 
provided  that  no  chaise  shall  be  made  against  the  village  of  Ken- 
ilworth  for  water  required  for  street  sprinkling,  sewer  flushing 
and  fire  production.     It  is  shown  that  the  village  is  small  in 
area,  and  small  in  population,  and  that  the  lots  were  laid  out 
'with  100-feet  frontage,  and  that  Mr.  Sears  refused  to  sell  less 
than  one  lot  to  a  prospective  builder.     Therefore,  he  must  have 
contemplated  a  small  village  in  numbers,  and  a  widely  scattered 
"Ullage  as  to  location  of  houses.     He  knew,  therefore,  that  the 
I'cvenues  to  be  derived  from  taxation  which  are  limited  by  the 
statutes  of  this  state  must  be  perpetually  unusually  limited  in 
^naount." 

.   [6]  It  is  a  well  established  principle  in  public  utility  regula- 

^fi  that  mere  inability  to  purchase  the  seiTiccs  furnished  by  a 

////^Ji<i  service  enterprise  can  form  no  justification  for  requiring 

j^^^ss   to  be  -unreasonably  low.    The  sen-ices  furnished  the  village 

ol  ^Klenil worth  must  be  paid  for  by  some  one  and  if  it  is  iiof  done 

Air^otly  through  general  taxation  by  the  village,  it  must  be  done 

iiLdirectly  through  higher  rates  charged  the  consumers  of  the 

seirvices.     This,  of  course,  would  be  unfair  to  the  consumers  for 

^^^y  would  pay  for  fire  protection  or  other  services  furnished 

^  persons  who  do  not  use  the  water  services.     Thus,  the  latter 

i^^ceive  services  at  the  expense  of  the  consumer,  an  arrangement 

^^t  ig  clearly  unfair  to  the  latter. 

Cj  In  so  far  as  ordinance  provisions  may  be  held  to  govem- 
^^S  the  rates  charged  for  services  furnished  by  the  Kenilworth 
^^ter  Company,  little  need  be  said.  The  authority  of  the  state 
^  ^^  the  rates  and  charges  for  public  utility  services  is  para- 
^oiUit^  and  has  been  so  well  established  by  our  courts  that  fiu*- 
^^  argument  appears  useless.  Chicago  v.  O'Connell,  278 
J^  G91,  P.U.R.1917E,  730,  8  A.L.R  916,  116  K  E.  210; 
p^^^  PubKc  Utilites  Commission  v.  Chicago  &  W.  T.  R.  Co. 
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275' 111/555,  114  X.  K.  325;  State  Public  Utilities  Commis- 
sion ex  rel.  Qiiincv  R.  Co.  v.  Quincy,  290  111.  360,  P.U.R.1920B, 
313,  125  iS^.  E.  374;  Hoyne  v.  Chicago  &  O.  P.  Elevated  R.  Co. 
294  111.  413,  P.U.R.i921A,  328,  128  K  E.  587. 

The  Commission,  having  considered  all  the  evidence  in  this 
case,  finds  that,  under  present  conditions,  the  annual  cost  of 
operating  the  Kenilworth  Water  Company  is  at  least  $9,500, 
including  taxes. 

Based  on  the  revenue  received  during  the  nine  months  ended 
September  30,  1920,  it  appears  that  in  the  year  1920  the  reve- 
nues received  under  present  rates  will  be  about  $7,280.  There- 
fore, it  is  evident  that  the  present  rates  will  not  produce  suffi- 
cient revenue  to  pay  operating  expenses,  even  if  nothing  is  al- 
lowed for  return  and  depretnation  on  the  investment. 

In  accordance  with  the  foregoing  findings  the  rates  herein- 
after authorizeil,  therefore,  will  produce  results  in  the  ensuing 
year  substantially  as  follows: 

Gross  revenues    $13,000 

<)p€rating    expennes    $!).500 

Depreciation :   1.5%  on  .$00,000   900 

10,400 

Available  for  return   $2,600 

[8J  The  foregoing  amount,  $2,600,  thus  available  for  return 
will  afford  a  rate  of  return  of  about  4.3  per  wut  upon  the  mini- 
mum actual  cost  of  the  property  as  hereinabove  determined,  and 
in  view  of  the  circumstances  in  this  ease,  w^e  are  of  the  opinion, 
and  find,  that  this  rate  is  reasonable  for  the  purposes  of  the  tem- 
porary order  hereinafter  entered. 

Therefore,  after  considering  all  the  evidence  in  this  ease,  the 

Conunission  is  of  the  opinion,  and  finds,  that  the  present  rates 

for  water  services  furnished  by  the  Kenilworth  Water  Company 

are  too  low  and  should  be  raised,  and  that,  for  the  purposes  of 

this  temporary  order  the  rates  hereinafter  authorized  are  just 

and  reasonable. 
P.U.R.1921D. 


Digitized  by 


Google 


RE  ST.  LOUIS.  SPRINGFIELD  &  PEORIA  R,  QO.  3lOo 
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RE  ST.  LOUIS,  SPRINGFIELD  &  PEORIA  RAILROAD 

COMPANY. 

[No.  11148.] 

Service  —  Power  of  Commission  —  Street  railway  tracks. 

A  petition  by  a  street  railway,  which  has  abandoned  service  in  a 
city  for  a  period  of  six  years  for  authority  to  take  up  and  remove  its 
tracks  in  the  city,  presents  nothing  within  the  jurisdiction  of  the  Illi- 
nois Commission,  the  matter  being  one  for  disposition  as  between  the 
street  railway  and  the  city  under  the  terms  of  a  franchise  ordinance. 

[March  22,  1921.] 

Application  for  leave  and  authority  to  take  up  and  remove 
certain  tracks  in  a  city ;  denied. 

TroviUion,  Commissioner:  This  is  an  application  of  the  St. 
Ix)uis,  Springfield  &  Peoria  Railroad  for  leave  and  authority 
to  take  up  and  remove  its  tracks  now  situated  in  Second  street 
in  the  city  of  Edwardsville,  Illinois.  The  city  of  Edwardsville, 
by  its  corporation  counsel,  M.  D.  Powell,  filed  an  aiLswer  to 
the  petition  and  a  motion  to  dismiss  the  application  on  the 
pjround  that  the  Commission  has  no  jurisdiction  of  the  subject 
matter  contained  in  said  petition  because  there  is  no  question 
of  rates  or  service  raised  and  because  the  tracks  in  question  have 
not  been  used  by  the  railroad  for  more  than  six  years  but  that 
they  form  a  part  of  the  street  car  system  as  constructed  by  peti- 
tioner under  and  by  virtue  of  the  conditions  and  authority  of  a 
certain  franchise  ordinance  of  the  city  of  Edwardsville. 

This  matter  came  on  for  a  hearing  on  January  5,  1921,  at 
which  time  both  parties  appeared  and  entereil  into  a  stipulation 
of  facts  upon  which  they  each  agi'eed  the  Commission  might  de- 
termine the  case. 

It  appears  from  the  stipulation  that  the  tracks  in  question  aro 
about  six  blocks  long ;  that  they  formerly  connected  the  system 
of  petitioner  with  a  power  house,  but  that  the  tracks  have  not 
been  used  for  more  than  six  years  and  that  petitioner  no  longer 
obtains  power  from  the  power  house ;  that  all  tracks  of  petition- 
er were  laid  and  are  now  operated  in  the  streets  of  Edwardsville 
by  virtue  and  authority  of  Franchise  Ordinance  184  of  said  city ; 
p"u.R.1921D. 
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that  about  .three  blocks  of  the  six  blocks  in  question  on  Second 
street  have  heretofore  been  paved  and  that  an  ordinance  has 
been  passed  providing  for  paving  the  remainder;  and  that  the 
paving  which  petitioner  would  be  required  to  do  under  the  im- 
provement ordinance  would  cost  approximately  $6,200. 

General  Order  27  of  the  Commission  provides  infer  alia  "It 
is  hereby  ordered  that  no  steam  or  electric  railroad  shall  take 
up  or  discontinue  the  use  of  any  siding  spur  or  other  track  upon 
which  passengers  or  freight  have  been  received  or  discharged, 
witliout  first  having  made  application  to  and  received  the  con- 
sent of  this  Commission/' 

This  rule  was  adopted  by  the  Commission  February  17,  19 K). 
The  fact  that  service  was  discontinued  a  year  before  the  rule 
was  adopted  may  explain  why  petitioner  did  not  contain  in  its 
petition  herein  a  request  for  permission  to  discontinue  the  use 
of  the  tracks  in  question.  It  does  not  explain,  however,  the  ap- 
parent laches  of  the  petitioner  in  allowing  property  no  longer 
used  or  usable  to  occupy  the  streets  of  the  city  for  a  period  of 
six  years  or  until  in  the  progress  and  development  of  the  city  it 
became  necessary  to  pave  the  streets  in  question  a  portion  of 
which  cost  under  the  franchise  giving  the  petitioner  the  right  to 
occupy  the  streets  the  petitioner  would  have  to  pay. 

The  Public  Utilities  Act  does  not  repeal  the  Cities  and  Vil- 
lages Act  nor  abridge  or  limit  the  rights  or  powers  of  a  city  in 
the  control  of  its  streets,  as  such  rights  or  powers  are  set  forth 
in  the  Cities  and  Villages  Act  or  conserved  in  §  4  of  Art.  II. 
of  the  Constitution.  In  State  Public  Utilities  Commission  v. 
Chicago  &  W.  T.  R.  Co.  275  111.  555,  563,  114  N.  E.  325,  the 
court  says:  "The  Public  Utilities  Act  was  intended  as  an  effec- 
tive means  of  preventing  unjust  discriminations,  undue  prefer- 
ences and  extortionate  rates  and  charges  by  public  utilities.  In 
order  to  make  the  act  effective  for  the  purposes  for  which  it  was 
enacted  it  provided  for  the  creation  and  organization  of  the 
Public  Utilities  Commission,  whcse  first  power  and  duty  under 
the  act  was  to  establish  just,  reasonable  and  uniform  rates  and 
charges  and  rules  and  practices  by  public  utilities." 

Again  in  Chicago  v.  O'Connell,  278  111.  591,  601,  P.U.R. 
1917E,  730,*  738,  8  A.L.R.  916,  116  N.  E.  620,  the  court,  in 
distinguishing  certain  other  cases,  uses  this  language: 
P.U.R.1921D. 
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'^The  statement  made  that  the  Conatitution  commits  to  the 
city  the  control  of  the  operation  of  street  railways  in  its  streets, 
merely  means  that  the  Constitution  has  conferred  upon  the  city 
power  to  determine  whether  street  railways  shall  be  operated 
upon  the  streets  of  the  city,  and  if  so,  upon  what  streets." 

Again  in  Hite  v.  Cincinnati,  I.  &  W.  R  Co.  284  111.  2&7, 
299,  119  K  E.  904,  the  Court  says: 

"The  Public  Utilities  Act  was  passed  by  the  general  assem- 
bly in  its  exercise  of  police  power.  All  contracts  whether  made 
l>y  the  state  itself,  by  municipal  corporations  or  by  individuals, 
are  subject  to  be  interfered  with  or  otherwise  aifected  by  sub- 
setjuent  statutes  enacted  in  the  bona  fide  exercise  of  the  police 
1  lower,  etc." 

It  would  appear  from  the  authorities  cited  that  the  stipula- 
tion filed  herein  presents  no  pu.blic  necessity  in  which  this  Com- 
mission could  and  should  exercise  in  behalf  of  the  Public,  the 
powers  vested  in  the  Commission  by  the  Public  Utilities  Act. 

The  fact  that  the  tracks  in  question  -have  not  been  used  for 
SIX  years  by  petitioner  and  the  further  fact  that  there  is  no  ques- 
tion of  service,  rates,  or  discrimination  involved,  would  make 
the  s6\e  question  the  facts  of  this  case  present  one  of  occupancy 
or  obstruction  of  Second  street  in  the  city  of  Edwardsville. 
This  matter  is  one  for  disposition  as  between  the  petitioner  and 
the  city  under  the  terms  of  Ordinance  184. 

The  Board,  therefore,  finds  that  the  use  of  the  tracks  on  Sec- 
ond street  in  the  city  of  Edwardsville  was  abandoned  six  yeai-s 
ago  and  before  General  Order  27  was  adopted  and  that  the  fact 
and  circumstances  of  this  case  as  ^hown  by  the  stipulation  pre- 
sents no  matter  within  the  jurisdiction  of  this  Commission  or 
where  the  public  interest  demands  the  intervention  of  the  police 
power  of  the  state  of  Illinois. 

It  is  therefore  ordered  that  the  petition  herein  be,  and  the 
same  is  hereby,  dismissed. 

By  order  of  the  Commission^  at  Springfield,  Illinois,  this  22d 
day  of  March,  1921. 

P.U.R.1921D. 
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MT.  CAEMEL  PUBLIC  UTILITY  &  SERVICE   COMPANY 

V. 

PUBLIC  UTILITIES  COMMISSION. 

[No.  13804.] 
(—  111.  — ,  130  N.  E.  693.) 

CimstUutiofial  law  —  ConflseaUan  —  Utilitif  rates, 

1.  A  state  has  no  power 'to  compel  a  corporation  engaged  in  oper- 
ating a  public  utility  to  serve  the  public  without  a  reasonable  com- 
pensation, since  its  power  is  limited  to  regulation  and  not  to  confisca- 
tion. 

Service  —  AbandftntnerU  —  Heating, 

2.  Evidence  indicating  that  a  heating  plant  was  practically  worth- 
less, that  to  enable  it  to  render  satisfactory  service  would  require  sub- 
stantial reconstruction  at  an  expenditure  of  $100,000,  an  amount  equal 
to  the  value  of  the  plant,  and  that  the  plant  would  not  then  pay  for 
its  operation  and  produce  a  return  on  the  investme&t,  was  held  to 

.  justify  abandonment  of  the  service. 
Service  —  Power  of  Commisaion  —  Abantlonmefit, 

3.  A  Commission  has  no  jurisdiction  to  order  the  continuance  of 
a  heating  service,  opeiating  at  a  lose,  pending  an  investigation,  when 
such  continuance  of  service  would  result  in  unreasonable  expense  to 
the  utility  amounting  to  confiscation. 

f  [April  21,  1021.] 

Appeal  from  an  order  of  the  Circuit  Court  affirmiug  a  Com- 
mission order  dismissing  a  petition  for  penuission  to  abandon 
a  heating  service;  reversed  and  remanded. 

Appearances:  Philip  Barton  Warren,  of  Springfield,  for  ap- 
pellant; Edward  J.  Brundage,  Attorney  General  (Morton  T. 
Culver,  of  Chicago,  and  Albert  D.  Rodenberg  and  William  E.* 
Trautmann,  both  of  Springfield,  of  counsel),  for  appellee. 

*  Diiniiy  J.:  This  is  an  appeal  from  an  order  of  the  circuit 
ct>urt  of  Sangamon  county,  affirming  an  order  of  the  Public  Util- 
ities Commission  entered  October  19,  1920,  which  dismissed 
the  petition  of  the  Mt.  Carmel  Public  Utility  &  Service  Com- 
pany for  permission  to  abandon  its  heating  service  in  the  city  of 
Mt.  Carmel  and  required  it  to  furnish  heating  service  instanter 
and  during  the  season  of  1920-21  and  thereafter  until  relieved 

by  the  court,  and  at  once  to  make  such  repairs  as  might  be  nec- 
P'.U.R.1921D. 
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essary  to  carry  it  through  the  heating  season  and  to  complete 
them  within  thirty  days. 

The  Mt.  Carmel  Public  Utility  &  Service  CcMnpany,  ihe  ap- 
pellant, filed  its  application  with  the  Public  TJtilities  Commis- 
sion on  "June  21,  1920,  for  permission  to  abandon  its  heating 
service,  stating  that  the  property  of  the  heating  department  had 
depreciated  to  such  an  extent  that  io  iiwure  its  operation  would 
require  a  complete*  rehabilitation,  and  ihat  owing  to  the  shortage 
of  labor  and  the  high  price  of  materials  the  company  felt  ob- 
liged to  give  up  this  department,  and  with  its  petition  to  aban- 
don had  surrendered  its  frandiise  to  the  local  authorities.  The 
city  of  Mt.  Carmel,  by  its  mayor,  on  July  19th  filed  the  objec- 
tions to  the  abandonment  of  the  heating  service,  and  on  July 
20th,  a  hearing  was  begun  before  an  examiner,  which  was  not 
then  completed  but  was  continued  until  September  7th,  when 
further  evidence  was  heard  and  the  case  was  submitted.  On 
October  4th,  the  mayor  of  Mt.  Carmel  filed  a  complaint  with  the 
Commission  showing  that  the  company  was  neglecting  and  refus- 
ing to  furnish  heat  for  the  city  hall,  which  was  required  of  the 
company  by  the  franchise,  and  thttt  it  was  neglecting  and  refus- 
ing to  furnish  heat  to  any  of  its  patrons,  and  praying  that  it  bo 
directed  and  instructed  to  furnish  heat  to  its  patrons.  The  com- 
pany having  been  notified  of  this  complaint,  it  was  hoard  on 
October  15th,  and,  on  October  19th,  the  order  in  controversy 
was  made,  stating  that — "the  Commission  has  had  no  opportu- 
nity to  investigate  the  matter  under  consideration;  and  aside 
from  this,  there  is  insufiicient  evidence  of  record  which  would 
justify  the  Commission  to  pass  definitely  on  the  company's  ap- 
plication at  this  time." 

The  Commission  made  a  finding — "that  the  Mt.  Carmel  Pub- 
lic Utility  &  Service  Company  should  resume  the  rendering  of 
heat  service  in  the  city  of  Mt.  Carmel  instanter;  that  such  nec- 
essary repairs  of  its  heating  system  as  may  be  necessary  to  render 
heat  service  during  the  1920-21  heat  season  should  be  made  im- 
mediately; and,  that  the  petition  to  abandon  the  heat  service 
should  be  dismissed." 

The  contention  of  the  appellant  is  that  under  the  circumstan- 
ces shown  in  the  record  the  order  is  unreasonable,  oppressive,, 
and  arbitrary,  and  is  repugnant  to  the  provisions  of  the  state  and 

P.U.R.1921D. 
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Federal  Constitutions,  wliich  assure  the  equal  protection  pf  the 
law  to  all,  and  prohibit  the  deprivation  of  property  without  due 
process  of  law. 

^  It  appears  from  the  record  that  the  Mt  Carmel  Public  Util- 
ity &  Service  Company  was  organized  in  1915  or  earlier,  for  the 
purpose  of  acquiring  the  property,  rights,  privileges,  and  fran- 
chises which  had  belonged  to  the  Mt.  Carmel  Gas  &  Electric 
Company  and  had  been  sold  on  July  19,  1911,  under  a  decree 
for  the  foreclosure  of  a  mortgage  rendered  by  the  United  States 
circuit  court  for  the  eastern  district  of  Illinois  to  Fred  Herten=- 
stein,  representing  the  holders  of  the  bonds  secured  by  the  mort- 
gage foreclosed.     After  a .  hearing  upon  his  petition  to  issue 
$400,000  of  stock,  and  an  investigation  and  appraisal  of  the 
property  by  its  engineers,  the  Public  Utilities  Commission  au- 
thorized the  issue  of  $300,000  of  stock  and  the  execution  of  a 
mortgage  to  secure  a  loan  of  $50,000.    The  property  and  rights 
acquired  by  Hertenstein  were  conveyed  to  the  new  corporation, 
and  it  has  since  been  engaged  in  the  operation  of  a  public  util- 
ity in  Mt.  Carmel,  furnishing  (gas,  electricity,  water,  and  heat. 
The  heat  is  furnished  under  tiie  authority  of  an  ordinance  passed 
in  1906;  .giving  that  right  for  fifty  years  to  the  New  Electric 
Company,  which  assigned  its  Jrights  to  the  Mt.  Cai-mel  Gas  & 
Electric  Company,  which  assigned  them  to  the  appellant.     The 
company  applied  in  1917  for.  ajfi  increase  of  heating  rates,  to 
which  objection  was  filed,  and  an  order  was  made  granting  a 
part  of  the  increase  asked.    No  dividend  has  ever  been  paid  to 
the  stockholders.    The  $50,000  mortgage  has  been  paid,  improve- 
ments aggregating  $42,000  have  been  installed,  and  the  four 
departments  of  the  appellant's  business,  in  the  aggregate,  have 
bjBeu  operated  at  a  profit,.   In  1919,  according  to  the  figures  tes- 
tified to  on  behalf  of  the  appellant^  which  are  not  disputed,  the 
net,  income  from  the  electric  and  water  departments,  making  no 
allowance  for  depreciation,  was  $27,070.96,  while  the  gas  de- 
partment lost  $1,178.15  and  the  heating  department  $1,536.23, 
so  that  the.  company's  net  income  from  all  branches  of  its  plant 
was  $24,356.58.     After  deducting  $10,000  for  depreciation  on 
all  of  the  appellant's  properjty  the^et  earnings  were  $14,356.58, 
whiah  is  ^.78  per  cent  of  the  $300,000  capital  stock  of  the  ap- 
pellant:., Eorthe  fir^t  sb?  monfl^s  of  1920,  the  net  income  of  the 

P.U.R.1921D. 
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electric   and  water  departments,  disregarding  def  reeiation,  wAa 
*7,911.2l,  there  was  a  loss  in  the  gas  department  pf: $2,375.17, 
Md  ixx  the  heat  department  of  $1,313.73,  so  that  the  »et  earn- 
>^iffs,   disregarding  interest  and  depreciation,  were  $4,222.31. 

The  heating  system  is  a  hot  water  type,  consisting  of  about 

15,00O   feet  of  flow  and  return  pipes,  and  with  condensers  and 

pumps.      It  was  constructed  by  the  predecessors  of  the  appellant 

aud  is  about  fifteen  years  old,  and  was  valued,  as  estimated  by 

^Ite  Public  Utilities  Commission  in  1918,  at  $75,000.    The  con- 

aeiisers   and  pumps  are  in  bad  order,  having  lost  about  75  per 

cent  of  their  usefulness.     Five  blocks  of  the  pipe  are  installed 

^  leet  under  brick  pavements  and  encased  in  wood  and  shavings. 

•    -tsai'nhard,  the  president  of  the  company,  testifying  at  the 

^^^arin|r  on  July  20,  1920,  said  that  the  system  had  depreciated 

^  such  an  extent  that  it  would  be  folly  to  attempt  to  operate  it 

otliex'  year.    The  shavings  in  the  wood  insulation  had  entirely 

ft>  'lo.        j^  strips  a  big  cavity  existed  from  end  to  end,  and  since 

"        '^^^ly  the  chlorinator  had  attacked  the  maius.     The  com- 

^  ^"^-^'     liad  numerous  interruptions,  but  attempted  to  keep  tho 

1^  ^^^^Ocx  running,  and  had  tried  to  get  it  running  the  latter  part 

,      ^^l>tember,  1919 ;  but  it  was  ^fovember  1st  before  it  had  all 

^^^stomers  in  operation.     Often  the  plant  was  down,  and  the 

•*^^^^  was  so  unsatisfactory  that  it  had  to  rebate  every  c^stom- 

^*^^^tn  10  to  25  per  cent.    Fifty-five  was  the  maximum  number 

-^^tallations,  and,  at  the  time  of  testifying,  20  had  procured 

,     ^^     means  of  heating.     To  supply  these  customers  it  would 

^^^fi^essary  to  rebuild  the  plant  and  mains,  and  that  would  cost 

'^     ^,000.     The  total  income  from  the  fifty-five  customers  was 

■*>Ooo  a  year,  from  which  must  be  deducted  $1,200  represent- 

^  S    i^'ebates  for  unsatisfactory  service.     The  operating  expenses 

^^  the  heating  season  1918-19  were  $7,754.13.    These  ;expeiises 

^^  Hot  include  return  on  the  money  invested,  depreciation,  taxes, 

^^  insurance.     The  amount  of  $100,000   (the  cost  to  put  the 

Vlaiit  in  condition  for  operation)  was  arrived  at  by  considering 

the  present  price  of  pipe  and  labor.    It  would  be  impossible  to 

get  the  material  to  install  it  before  it  was  time  to  operate  again. 

]lie  heating  mains  are  in  the  streets.     The  boilers, s^re  in  the 

same  plant  as  the  eleetric  lighting  property.     It  is  operated  as 

a  department.    In  November,  1919,  the  patrons  of  the  heating 
r.U.R.1921D.  , 
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pktit  were  notified  that  the  company  would  be  lucky  if  it  got 
throtigh  the  winter,  and  the  heat  which  was  furnished  was   so 
unsatisfactory  that,   although  the  last  heat  was  furnished    in 
April,  there  remained  due  from  customers  in  July  the  sum  o£ 
$1,000,  which  was  contested  because  of  the  poor  service.    At  the 
close  of  the  heating  season,  there  appear  to  have  remained  thirty- 
five  patrons.     On  August  22d  the  company  published  in  the 
iiewspaper  a  notice  addressed  to  its  patrons  of  its  application 
for  permission  to  discontinue  the  heating  service,  and  of  the 
hearing,  concluding:    *'\Ve  do  not  know  what  the  outcome  will 
be,  but  deem  it  our  duty  to  inform  our  patrons  of  the  situation 
so  that  they  may  make  all  necessary  provisions  for  the  coming 
winter." 

At  the  subsequent  hearing  on  October  15th,  Barnhard  testi- 
fied :  "Our  former  patrons  have  continued  to  put  in  other  forms 
of  heating,  until,  as  far  as  I  know,  less  than  a  dozen  are  not  pre- 
pared for  the  winter  requirements.  ...  It  is  just  as  im- 
possible to  give  them  heat  from  our  system  as  it  would  be  to  give 
the  child  the  moon.  The  plant  would  have  to  be  rehabilitated 
completely,  and  we  haven't  the  time  nor  the  means  to  do  it." 

Hadley,  at  the  hearing  in  July,  testified  that  it  would  cost 
the  objectors  from  $45,000  to  $50,000  to  install  their  own  heat- 
ing plants,  Jacob  Seitz,  at  the  same  hearing  testified  to  the  same 
estimate,  and  that  it  would  not  cost  the  appellant  more  than 
$25,000  to  repair  its  plant;  that  the  whole  plant  was  not  de- 
stroyed, and  most  of  it  was  pretty  good.  The  estimate  of  $25,- 
000  is  not  supported  by  details,  and  Seitz  was  not  shown  to  have 
any  knowledge  which  would  qualify  him  to  make  an  estimate. 
H.  E.  Pieper,  commissioner  of  streets  and  public  improvements, 
testified  that — ''it  looks  to  me  like  the  plant  could  be  repaired 
and  used  another  year.  Some  of  the  pipes  apparently  look  as 
if  they  were  in  good  condition,  but  pipes  will  look  like  that  to 
any  man." 

He  also  testified  that  he  had  a  good  opportunity  to  note  the 
method  of  carrying  on  the  heating  plant,  and  could  not  say  that 
they  had  made  any  hard  effort  to  repair  the  plant.  He,  too,  is 
not  shown  to  have  been  qualified  by  any  experience. 

':  [1]  The  state  has  no  power  to  compel  a  corporation,  engaged 
in  operating  a  public  utility,  to  serve  the  public  without  a  rea- 
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sonable  compensation.  The  question  has  arisen  in  relation  to 
the  power  of  legislatures  over  rates  to  be  charged  by  railroads, 
and  it  has  been  held  that  the  power  is  limited,  and  not  absolute; 
that  it  is  a  power  to  regulate,  and  not  to  destroy  or  confiscate. 
Li^islation^  in  whatever  form,  by  which  the  property  of  one  is 
applied  to  the  use  of  another  or  of  the  public,  without  compensa- 
tion, is  forbidden  as  well  by  §  2  of  the  Bill  of  Rights  in  our 
8tate  Constitution  as  by  the  Fourteenth  Amendment  of  the  Fed- 
eral Constitution.  The  courts  of  the  United  States  have  fre- 
quently applied  these  constitutional  prohibitions  to  legislation 
establishing  railroad  tariifs,  and  have  held  that  it  is  a  judicial 
c|uestion  whether  the  acts  in  question  denied  to  the  owners  of 
property  invested  in  transportation  companies  the  equal  protec- 
tion of  the  law  which  is  guaranteed  to  all,  and  that  they  did  so 
if  the  rates  were  so  low  as  to  prevent  the  railroads  from  earning 
any  compensation  for  the  use  of  their  property  after  keeping  it 
in  repair  and  paying  the  expenses  of  operation.  Keagan  v. 
Farmers'  Loan  &  Trust  Co.  154  U.  S.  362,  14  Sup.  Ct.  Rep. 
1047,  38  L.  ed.  1014;  St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  156  U. 
S.  649,  15  Sup.  Ct.  Rep.  484,  39  L.  ed.  567 ;  Covington  &  L. 
Turnpike  Road  Co.  v.  Sandford,  164  U.  S.  5^8,  17  Sup.  Ct. 
Rep.  198,  41  L.  ed.  560.  The  principle  is  equally  applicable 
to  any  legislative  act  imposing  an  obligation  upon  a  corporation 
engaged  in  a  business  impressed  with  a  public  interest.  If  the 
corporation  is  required  by  any  act  or  proceeding  to  devote  to  the 
public  the  use  of  its  property  without  compensation  or  without 
any  reasonable  compensation,  it  has  been  deprived  of  its  prop- 
erty and  of  the  equal  protection  of  the  law.  Where  a  public 
utility  corporation  is  engaged  in  furnishing  to  the  public  through 
various  departments  of  its  business,  different  kinds  of  service, 
it  cannot  be  compelled  to  carry  on  a  branch  of  its  business  which 
furnishes  one  kind  of  such  service  at  a  loss,  even  though  at  the 
same  time  its  whole  business  may  be  conducted  at  a  profit. 
Brooks-Scanlon  Co.  v.  Railroad  Commission,  251  U.  S.  39G, 
P.TT.R.1920C,  579,  40  Sup.  Ct.  Rep.  183,  64  L.  ed.  323 ;  North- 
em  P.  R.  Co.  V.  North  Dakota,  236  U.  S.  585,  P.U.R.1915C, 
277,  35  Sup.  Ct.  Rep.  429,  59  L.  ed.  735,  L.R.A.1917F,  1148, 
Atih.  Cas.  1916A,  1;  Norfolk  &  W.  E.  Co.  v.  West  Virginia, 
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236  U.  S.  605,  P.IT.R.1915C,  293,  35  Sup.  Ct.  Rep.  437,  59 
L.  ed.  745. 

A  corporation  may  be  required  to  fulfill  an  obligation  imposed 
by  its  charter  even  though  it  may  be  done  at  a  loss,  but  the  ap- 
pellant, though  authorized  by  its  charter  to  do  so,  was  not  bound 
to  furnish  heat  to  the  public.  Having  engaged  in  that  service, 
it  became  subject  to  the  supervision  of  the  Public  Utilities  Com- 
mission, as  provided  in  the  Public  Utilities  Act  (Hurd's  Rev. 
St.  1919,  chap.  Ilia).  The  act  provides  for  a  general  super- 
vision of  all  public  utilities  by  the  Commission,  and  requires 
every  public  utility  to  obey  and  comply  with  every  requirement 
of  every  order  made  by  the  Commission.  Section  50  of  the  Pub- 
lic Utilities  Act  proWdes  that — "Whenever  the  Commission,  aft- 
er a  hearing  had  upon  its  own  motion  or  upon  complaint,  shall 
find  that  additions,  extensions,  repairs,  or  improvements  to,  or 
changes  in,  the  existing  plant,  equipment,  apparatus,  facilities, 
or  other  physical  property  of  any  public  utility  or  of  any  two  or 
more  public  utilities  ought  reasonably  to  be  made,  or  that  a  new 
structure  or  structures  should  be  erected,  to  promote  the  security 
or  convenience  of  its  employees  or  the  public,  or  in  any  other 
way  to  secure  adfequate  service  or  facilities,  the  Commission  shall 
make  and  serve  an  order  directing  that  such  additions,  exten- 
sions, repairs,  improvements,  or  changes  to  be  made  or  such 
structure  or  structures,  be  erected  in  the  manner  and  within  the 
time  sj^eeified  m  said  order." 

The  Commission  is  authorized  to  hold  investigations,  inqui- 
ries, and  hearings  upon  complaints  made  on  its  own  motion  or 
by  others,  and  at  the  conclusion  of  any  hearing  is  required  to 
make  and  render  findings  concerning  the  subject  matter  and  facts 
inquired  into,  and  enter  its  order  based  thereon.  No  finding  of 
facts  was  made  in  this  case,  but  the  Commission  expressly  states 
in  its  order  that  it  has  had  no  opportunity  to  investigate  the 
matter  under  consideration;  and  aside  from  this,  there  is  insuf- 
ficient evidence  of  record  which  would  justify  the  Commission 
to  pass  definitely  on  the  company's  application  at  this  time. 

[2,  3]  The  evidence  taken  indicated  that  the  heating  plant 
was  practically  worthless ;  that  to  enable  it  to  render  satisfactory 
service  during  the  season  would  require  substantially  its  entire 
reconstruction,  and  would  require  an  expenditure  of  $100,000 — 
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4U1  amount  equal  to  the  value  of  the  plant — and  that  the  plant 
would  not  then  pay  for  its  operation  and  any  return  on  the  in- 
vestment. This  was  the  condition  as  shown  prima  facie  by  the 
evidence,  and  such  a  condition  would  justify  the  petition  of  the 
company,  to  abandon  the  service.  The  order  to  the  company  to 
furnish  heat  service  to  all  its  customers  instanter,  and  continue 
it  during  the  1920-21  heating  season,  and  thereafter  until  re- 
lieved by  the  Commission,  was,  in  effect,  a  final  denial  of  the 
company's  petition  to  discontinue  the  service,  admittedly  with- 
out investigation  and  upon  insufficient  evidence. 

The  order  was  not  based  upon  any  finding  of  facts.  If  the 
Commission  required  more  time  for  investigation  or  more  evi- 
dence to  act  upon,  an  order  requiring  the  company  to  operate 
its  heating  plant  temporarily  while  the  matter  was  pending  might 
have  been  made,  but  an  order  without  investigation — without 
any  finding  of  facts  on  which  it  was  based — ^requiring  practical- 
ly the  construction,  at  gi*eat  expense,  of  a  new  plant  which  could 
not  be  expected  to  earn  a  reasonable  return  on  the  investment, 
was  not  reasonable  but  amounted  to  requiring  the  appellant  to 
devote  its  property  to  the  public  use  without  regard  to  compen- 
sation. 

The  judgment  of  the  circuit  court  of  Sangamon  county  will  be 
reversed,  and  the  cause  will  be  remanded,  with  directions  to  that 
court  to  set  aside  the  order  and  remand  the  cause  to  the  Public 
Utilities  Commission  for  a  further  hearing. 

Reversed  and  remanded. 


INDIAFCA  PUBLIC  S£RVIGB  COMMISSION. 

BE  INDIANA  &  MICHIGAN  ELECTRIC  COMPANY. 

[No.  5787.] 

Commissions  —  Jurisdiction  —  Examination  of  utility's  hooks. 

The  Indiana  Commission  has  no  jurisdiction  to  authorize  an  agent 
to  examine  the  books  or  property  of  a  public  utility  when  such  agent 
is  not  of  the  Commission's  staff. 

(Johnson,  Commissioner,  dissents.) 

[March  4,  1921 J 
P.U.R.1921D. 
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Petition  for  an  order  gi'anting  authority  to  enter  into  and 
upon  the  premises  and  property  of  a  public  utility  in  order  to 
secure  information  for  a  valuation  proceeding;  denied. 

Appearances:  William  Melnerny  and  C.  B.  Calbert,  for  peti- 
tioner; Charles  A.  Edwards,  Special  Counsel,  for  respondents; 
Verne  Cawley  and  J.  L.  Harnian,  for  city  of  Elkhart;  Thomas 
Slick,  for  city  of  South  Bend. 

By  the  Commission:  On  November  12,  1920,  the  Indiana 
k  Michigan  Electric  Company  filed  with  the  Commission  it« 
petition  for  authority  to  make  certain  increases  in  its  lighting 
and  power  rates  applicable  to  the  cities  and  towns  of  Elkhart, 
Ligonier,  Mishawaka,  South  Bend,  Roseland,  Dunlap,  Osceola, 
LaPaz,  and  Rolling  Prarie.  The  petition  recites  that  petitioner 
is  a  public  utility,  organized  under  the  laws  of  the  state  of  In- 
diana and  is  engaged  in  selling  electrical  current  for  municipal, 
commercial,  industrial,  and  domestic  purposes  and,  as  such  util- 
ity, is  subject  to  the  jurisdiction  of  this  Commission. 

On  December  11,  1920,  the  cities  of  Elkhart,  Ligonier,  Mis- 
hawaka, South  Bend,  the  town  of  Roseland,  and  large  power 
users  of  said  chies,  through  their  respective  attorneys,  filed  a 
petition  in  which  the  Commission  is  asked  to  issue  an  order  grant- 
ing respondents  or  their  representatives,  engineers,  and  audi- 
tors authority  to  enter  into  and  upon  the  premises  and  property 
of  petitioner  in  order  to  furnish  to  said  engineers  and  auditors 
all  maps,  profiles,  blue  prints,  evaluations,  appraisals,  books, 
papers,  and  records  of  said  company  for  the  purpose  of  making 
iin  evaluation  in  detail  of  all  of  said  Indiana  &  Michigan  Elec- 
tric Company's  property  actually  used  and  useful  for  the  con- 
venience of  the  public,  also  for  the  purpose  of  auditing  the  books 
and  records  of  the  company  to  ascertain  the  reasonableness  of 
its  operating  and  nonoperating  revenues  which  the  proposed 
schedule  would  produce. 

Subsequently,  on  March  3,  1921,  an  amended  petition  was 
filed  setting  up  substantially  the  same  facts  recited  in  the  orig- 
inal motion  and  averring,  that  the  said  respondents  desire  to 
resist  the  application  of  petitioner,  and  to  that  end  desire  to  em- 
ploy auditors  to  make  careful  investigations  of  petitioner's  books 
and  property  and  to  compile  and  file  their  reports  with  the  Com- 

P.U.R.1921D.  -^ 

Digitized  by  VjOOQIC  ^     ! 


BE  INDIANA  &  MICHIGAN  ELECTRIC  COiMPANY.  117 

r 

mission;  that  before  respondents  can  make  the  investigation  it 
-vviU  be  necessary  for  the  Commission  to  issue  an  order  against 
petitioner  requiring  it  to  grant  a  certain  named  auditor,  as 
ngent^  authority  and  permission  to  enter  into  and  upon  the  prop- 
erly of  petitioner  for  the  purpose  of  making  said  investigation 
nnd  asking  that  petitioner  be  required  to  furnish  respondents 
nil  books,  papers,  records,  and  all  other  information  necessary 
in  ascertaining  the  fair  value  of  petitioner's  property  actually 
used  and  useful  for  the  convenience  of  the  public,  also  to  audit 
its  books  for  the  purpose  of  ascertaining  its  present  and  proposed 
operating  and  nonoperating  revenues,  its  present  and  proposed 
operating  and  maintenance  expenses.  The  prayer  of  the  petition 
i?  as  follows: 

"Wherefore  the  cities  of  Elkhart,  Ligonier,  ilishawaka,  and 
the  town  of  Rosoland,  Indiana,  and  certain  large  consumers  of 
electrical  energy  for  power  purposes  in  said  cities,  and  in  the 
city  of  South  Bend,  pray  an  order  of  the  Public  Service  Com- 
mission of  Indiana  granting ,  Certified  Public  Account- 
ant, authority  as  agent  to  enter  into  and  upon  the  premises  and 
property  of  said  Indiana  &  ^lichigan  Electric  Company,  for  the 
purpose  of  making  a  complete  audit  of  the  books  and  records  of 
the  said  company  to  ascertain  the  reasonableness  of  its  oper- 
ating and  nonoperating  revenue,  its  operating  and  maintenance 
expenses,  and  what  additional  revenues  the  proposed  schedule 
would  produce,  and  nuich  other  valuable  information.  And  fur- 
ther pray  that  the  hearing  in  the  above  entitled  cause  be  post- 
poned for  at  least  thirty  days  from  March  9,  1021,  the  day  on 
which  the  same  is  set  for  hearing  and  that  within  twenty-five 

days  thereafter  your  agent ,  be  directed  to  furnish  each 

of  the  cities,  the  Commission  and  petitioner  with  a  copy  of  the 
audit  so  made.  And  that  five  days  before  the  hearing  the  peti- 
tioner bo  required  to  file  copies  of  each  exhibit  it  proposes  to 
file  in  evidence  with  each  of  the  cities,  towns,  and  villages  in- 
terested." 

Argument  was  heard  on  the  petition  March  3,  1921. 

The  Commission  is  asked  to  appoint  as  agent  a  certain  audi- 
tor, not  of  the  Commission's  staff,  to  make  an  audit  and  investi- 
gation of  petitioner's  books  and  property  and  to  file  his  report 
with  the  respondentSi  the  petitioner  and  the  Commission. 
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The  question  presented  by  the  petition  is  whether  or  not  the 
Commission  has  the  power  to  authorize  an  agent  to  examine  the 
books  and  property  of  petitioner,  when  such  agent  is  not  of  the 
Commission's  staff,  not  in  the  Commission's  employ  and  is  in 
fact  to  be  paid  by  respondents  directed  by  them,  and  who  is  to 
report  to  them.  A  determination  of  this  question  requires  an 
examination  of  the  Public  Sen'ice  Commission  Act  and  a  deter- 
mination of  the  proper  construction  to  be  placed  upon  it  The 
Commission's  powers  are  specified  and  limited  by  the  act  which 
it  administers. 

In  connection  with  what  follows,  it  might  be  well  to  bear  in 
mind  that  the  Commission  is  a  public  body  and  that  all  investi- 
gations by  it  are  public  investigations.  It  is  the  agent  of  the 
public,  created  by  the  legislature  for  the  exprei^s  purpose  of 
serving  the  public  within  the  limitations  of  the  act.  To  this 
(:nd  large  inquisitorial  powers  were  vested  in  the  Commission 
as  such  public  servant  and  through  the  Commission  the  public 
has  access  to  all  pertinent  data  pertaining  to  the  affairs  of  any 
public  utility  under  the  jurisdiction  of  the  Commission.  The 
question  presented  by  the  petition,  stating  it  in  a  different  way 
is.  Do  the  respondents  seek  to  obtain  the  data  which  the  act  says 
they  are  entitled  to  have  in  a  way  and  by  a  means  different  from 
that  provided  in  the  act? 

Section  21  of  the  Public  ScrHce  Commission  Act,  as  amend- 
ed, provides  that  "the  agents,  accountants,  or  examiners  em- 
ployed  by  the  Commission  shall  have  authority  under  the  direc- 
tion of  the  Commission  to  inspect  and  examine  any  and  all  books, 
accounts,  papers,  records,  and  memoranda  kept  by  such  public 
utility."  This  first  declaration  appearing  in  the  act,  touching 
the  matter  under  consideration  seems  clearly  to  lay  a  foundation 
for  all  that  follows,  i.  a,  that  any  agent,  accountant  or  examiner 
shall  be  (1)  an  employee  of  the  Commission,  and  (2)  shall  work 
imder  the  direction  of  the  Commission. 

Section  40  provides  that  "the  Commission,  its  agents,  experts, 
or  examiners  shall  have  power  to  enter  upon  any  premises  occu- 
j)icd  by  any  public  utility  for  the  purpose  of  making  the  examin- 
ation and  tests.  .  .  ."  This  section  clearly  is  limiting.  Eight 
of  entrance  is  not  granted  to  any  other  agents,  experts,  or  ex- 
juniners  than  those  of  the  Commission. 
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Section  61  provides:  "I'Ae  Commisdon  shall  have  authority 
to  inquire  into  the  management  of  the  business  of  all  public  util- 
ities. .  .  /'  "  This  again  is  a  limitation  of  inquirj-  to  the  Com- 
mission. 

Section  52  specified:  "The  Commission  or  any  Commission- 
er, when  authorized  by  the  Commission  or  any  person  or  per- 
sons employed  by  the  Commission  for  that  purpose,  shall  upon 
demand,  have  the  right  to  inspect  .  .  .  and  to  examine  un- 
der oath,"  etc  This  reinforces  the  stipulations  of  §  21 ;  the 
power  and  right  of  inspection  is  limited  to  an  employee  of  the 
Commission. 

Section  53,  which  provides  for  the  production  of  books,  ac- 
counts, papers,  or  records,  or  verified  copies,  specifies  that  the 
"examination  thereof  may  be  made  by  the  Commission  or  under 
vs  direction.'^  Again  there  is  specific  limitation  to  the  Com- 
mission. 

Section  54:  "For  the  purpose  of  making  any  investigation 
with  regard  to  any  public  utility,  the  Commission  shall  have 
power  to  appoint  by  an  order  in  writing  an  agent,  whose  duties 
shall  be  prescribed  in  such  order.  In  the  discharge  of  his  duties 
such  agent  shall  have  every  power  whatsoever  of  an  inquisitorial 
mature  gi-anted  in  this  act  to  the  Commission.  The  Commission 
may  conduct  any  number  of  such  investigations  contempora- 
neously through  diflFerent  agents.  •  •  .''  There  appears  to  be 
in  this  section  no  broadening  of  the  field  of  examination.  It  is 
still  limited  to  the  Commission  and  its  agents. 

Section  56  provides:  ".  .  .  whenever  required  &j/ </i 6  Com- 
mission every  public  utility  shall  deliver  to  the  Commission  for 
examination  any  or  all  maps,  profiles,  contracts,  reports  of  en- 
gineer, and  all  documents,  books,  accounts,  papers,  and  records. 
.  .  ."  Again  the  act  does  not  even  by  intimation  bestow  pow- 
ers of  examination  other  than  on  the  Commission. 

Section  117  specifies  penalties  for  failure  or  refusal  of  util- 
ities upon  proper  demand  ''to  exhibit  to  the  Commission  or  any 
'Commissioner  or  any  person  authorized  to  examine  the  same, 
any  book  ...  or  who  shall  refuse  to  do  any  act  or  thing  in 
connection  with  such  system  of  accounting  when  so  directed  by 
ike  Commission  or  its  authorized  representative/' 
There  can  be  only  one  interpretation  of  this  section  which 
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follows  §§  21,  40,  51,  52,  63,  64  and  56  and  it  must  be  i-eaJ 
in  connection  with  the  foregoing  sections  which  limit  the  pow- 
ers of  examination  to  the  Commission  or  its  authorized  agents 
working  under  the  Commission's  directions. 

Sections  6  and  127  provide  for  compensation  and  traveling 
expenses.  Section  6  authorizes  the  Commission,  "with  the  ad- 
vice and  consent  of  the  governor,  to  employ  such  counsel  or  ai- 
iomeys,  engineers,  examiners,  experts,  clerks,  accountants  and 
other  assistants  as  it  may  deem  necessary,"  and  §  127  provides 
traveling  expenses  for  "members  of  said  Commission,  its  secre- 
tary and  clerk  and  su-ch  other  person  as  it  may  appoint  or  em- 
ploy as  provided  in  this  act/' 

The  act  does  not,  in  any  sentence,  suggest  even  by  implication 
that  the  books  of  a  public  utility  shall  be  open  to  anyone  except 
to  a  delegated  agent  of  the  Commission,  and  it  does  closely  limit 
cxaniinations  to  an  employee  or  an  agent,  who  shall  work  only 
under  the  direction  of  the  Commission. 

The  act  must  be  construed  as  a  whole,  and  such  a  constrnc- 
tion  leaves  no  doubt  of  the  wisdom  of  those  who  enacted  it.  They 
foresaw^,  no  doubt,  the  unrestricted  power  of  entrance  on  the 
premises  or  records  of  a  public  utility  by  one  not  a  representa- 
tive of  the  Commission  could  be  used  for  improper  purposes. 
•  It  is  plain  that  the  intent  of  the  legislature  was  to  create  condi- 
tions which  would  make  available  for  every  proper  considera- 
tion, all  essential  facts  and  records.  The  Commission  is  em- 
powered to  obtain  such  facts  and  records  through  authorizetl 
agents  who  shall  work  under  its  dire(*tion.  Inasmuch  as  there 
is  no  provision  (a)  for  any  free  service  of  agents  or  service  paid 
for  by  others  than  the  Commission,  and  (b)  no  provision  for  the 
payment  or  traveling  ex{)enses  of  any  except  employees  of  tlii- 
Commission, 'it  would  seem  that  the  question  of  agents  is  clear- 
ly settled. 

The  intent  of  the  act  is  clear  that  any  information  that  has 
Jiearing  on  the  matter  at  issue  before  the  Commission  is  to  be 
made  available  in  an  orderly  and  specified  manner,  and  the  olv 
ligation  lies  on  the  Commission  to  obtain  all  information  that 
may  be  essential  to  a  determination  of  the  matter  at  issue.  There 
is  no  obstacle  to  prevent  any  person  or  party  at  interest  calling 
on  the  Commission  for  an  elaboration,  correction,  or  amplifica- 
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lion  of  any  audit  or  examination  made  by  agents  of  the  Com- 
mission. 

An  orderly  and  proper  method  would  be  the  filing  of  a  request 
or  motion^  a  bill  of  particulars,  a  list  of  interrogatories  or  other 
requirement  on  the  Commission  which  would  specify  the  infor- 
mation desired  or  a  statement  specifically  showing  wherein  the 
j-eports  of  the  Commission's  agents  are  incorrect  or  incomplete. 

In  acting  on  such  proceeding  it  is  desirable  that  the  Commis- 
sion have  the  discretionary  power  that  is  inherent  in  the  theory 
and  act  of  regulation,  for  the  Commission  has  to  meet  many 
trivial  and  unwarranted  demands.  It  is  inconceivable,  however, 
that  the  Commission  desiring,  even  more  than  any  interested 
party,  all  the  light  po:?3ible  to  guide  it  to  a  decision,  would  fail 
to  act  on  any  reasonable  or  material  request  for  information. 

If  parties  seeking  more  information  or  corrections  of  audit 
lay  before  the  Commission  their  requirements  or  desires,  the 
Commission  would  undoubtedly  cause  the  production  of  such 
information  as  is  material,  cither  through  its  own  staff  employees 
or  by  the  employment  of  authorized  agents  who  may  be  tempora- 
rily or  specially  engaged. 

The  act  is  clear  and  succinct  in  the  provision  that  the  inspect- 
or, auditor,  or  other  investigator  shall  be  an  agent  of  the  Com- 
mission and  shall  make  the  examination  under  not  only  the  au- 
thorization of  the  Commission — ^which  carries  broad  powers  even 
extending  to  penalties — ^but  shall  proceed  under  the  Commis- 
sion's direction  (§  53)  as  its  authorized  representative.  (§ 
117). 

It  must  always  be  borne  in  mind  that  the  Commission  may 
not  withhold,  even  if  by  a  stretch  of  imagination  it  could  be 
conceived  that  the  Commission  would  desire  so  to  do,  informa- 
tion material  or  essential  to  a  hearing.  The  Commission's  find- 
ings and  orders,  including  the  findings  and  orders  herein,  are 
always  subject  to  review  by  the  courts — not  by  a  distant  court, 
but  the  court  of  the  circuit  in  which  the  utility  is  located.  The 
legislature  wisely  placed  this  check  on  the  regulatory  power. 
The  Commission  may  not  deny  to  any  interested  party  any  right 
V'hich  the  local  court,  and  the  Supreme  Court  above  it,  would 
find  to  be  material  and  reasonable;  and  the  Commission  must 
at  all  times  proceed  with  the  greatest  care  not  only  in  the  ad- 
r.U.K.lD21D. 
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ministration  of  the  law  entrusted  to  it,  but  also  in  the  exeixjise 
of  such  discretion  as  must  inevitably  be  vested  in  it  to  meet  the 
Tiiuisually  complex  and  numerous  practical,  as  well  as  legal, 
problems  that  it  constantly  has  presented  to  it. 

It  is  to  be  noted  that  the  petition  of  respondents  is  not  based 
upon  the  ground  that  the  staff  of  the  Commission  is  not  able  to 
make  the  audit  of  petitioner's  books  within  the  required  time, 
or  that  the  staff  is  incompetent  or  unreliable.  Nor  does  it  aver 
that  the  Commission's  audit  is  in  any  wise  incomplete,  unrelia- 
ble, or  incorrect.  Furthermore  the  petition  does  not  show  that 
respondents  have  ever  requested  the  Commission  to  submit  ques- 
tions to  petitioner  designed  to  elicit  any  particular  information 
not  shown  by  the  audit.  Respondents  know  that  if  they  had 
requested  this  Commission  to  submit  such  questions  to  petition- 
er such  request,  if  reasonable,  would  have  been  complied  with. 

The  sustaining  of  the  petition  would,  in  the  judgment  of  the 
Commission,  result  in  the  establishment  of  a  policy,  the  evil 
imd  injustice  of  which  is  apparent.  Respondents  ask  the  Com- 
mission to  appoint  as  the  Commission's  agent,  an  accountant  who 
is  employed  and  to  be  paid  by  respondents.  An  accountant  so 
iicting  in  the  name  of  the  Coumiission  would  be  an  employee  of 
one  of  the  parties  to  the  proceedings  and  subservient  to  the  or- 
ders of  that  party.  Such  a  situation  is  not  at  all  in  accord  with 
the  letter  or  spirit  of  the  act. 

As  has  been  stated,  the  Commission  is  a  public  body,  and  all 
investigations  made  by  it  are  public  investigations,  the  law  con- 
templating that  large  inquisitorial  powers  should  be  vested  in 
the  Commission  as  a  servant  of  the  public.  No  good  reason  is 
shown  why  an  aocountaut  not  employed  by  the  Public  through 
the  Commission  should  be  substituted  in  this  investigation  for 
the  representatives  of  the  public. 

The  preparation  of  a  complete  detailed  audit  is  purely  a  mat- 
ter of  accounting — the  reporting  and  analysis  of  the  books  aiul 
records  of  petitioner.  The  accounting  department  of  the  Com- 
mission has  made  a  detailed  audit  of  petitioner's  books  which 
Avas  delivered  to  respondents  on  January  6,  1921,  and  is  now 
engaged  in  making  a  supplemental  audit  to  supply  the  additional 
information  which  the  Commission  has  been  informed  is  de- 
sired by  respondents. 
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The  sustaining  of  the  petition  cannot  be  justified  unless  on 
the  grounds  that  the  accounting  department  of  the  Commis- 
sion, as  public  accountants  and  investigatprs,  is  incompetent, 
unreliable,  and  perhaps  not  trustworthy.  Kespondents  make  no 
such  claims,  and  the  Commission  cannot  confess  to  such  an  ab- 
surd conclusion.  The  Commission  is  ready,  willing,  and  anxious 
to  place  in  the  hands  of  respondents  all  reports,  facts,  figures, 
analyses,  and  all  pei-tincnt  information  of  every  kind  and  char- 
acter which  can  be  secured  by  competent  accountants.  The  Com- 
mission invites  respondents  to  file  a  complete  bill  of  pariicu- 
lars,  specifying  the  information  desired.  Upon  the  filing  of 
such  bill,  the  Commission  will  immediately  require  its  staff  to 
secure  such  information,  and  will  submit  to  respondents  a  de- 
tailed and  specific  report  covering  all  items  of  the  bill. 

(Counsel  for  respondents  asserts  that  the  Commission  cannot 
afford  to  refuse  respondents'  petition.  The  Commission  can 
always  afford  to, do  what  the  law  requires  to  be  done.  The  peti- 
tion will  be  denied.) 

The  petition  also  contains  a  request  for  a  postponement  of  the  , 
hearing  in  this  cause.  The  matter  is  set  for  hearing  on  March 
&,  1D21,  at  South  Bend.  It  is  the  view  of  the  Commission  that 
the  hearing  should  proceed  as  far  as  possible  on  that  date,  when 
petitioner  may  present  its  evidence.  If  it  then  appears  that  any 
good  purpose  could  be  served  by  adjourning  the  hearing  until  a 
later  date  to  afford  respondents  an  opportunity  to  study  the 
data  furnished  or  to  procure,  through  the  Commission,  any  fur- 
ther material  facts  to  be  used  in  evidence,  such  adjournment 
may  be  had. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana,  that  the  petition  of  respondents  for  an  order  granting 
their  accountant  authority,  as  agent,  to  enter  upon  the  premises 
aad  property  of  petitioner  for  the  purpose  of  making  an  audit 
of  the  books  and  records  of  said  company  and  further  requesting 
that  the  cause  be  continued,  be,  and  it  is,  denied. 

Lewis,  McCardlc,  Haynes,  Van  Auken,  concur;  Johnson,  ab- 
flent 

Johnson,  dissenting:  The  majority  opinion  states:  "The 
question  presented  by  petition  is  whether  or  not  the  Conunis- 
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sion  has  the  power  to  authorize  an  agent  to  examine  the  books 
and  property  of  petitioner,  when  such  agent  is  not  of  the  Cam- 
mission's  staff." 

Having  thus  stated  the  question,  the  majority  opinion  fails 
to  answer  it  squarely.  The  syllabus  seems  to  indicate  that  tlw? 
Commission  docs  not  have  the  power  to  appoint  an  independent 
agent,  paid  by  resix>ndent,  to  act  as  the  Commission's  agent  to 
examine  petitioner's  books.  Other  phrases  and  sentences  in  the 
body  of  the  order  indicate  the  belief  that  the  Commission  has 
that  power  but  should  not  exercise  it  in  this  cause- 

I  do  not  believe  that  the  real  question  is  the  one  stated  in  the 
majority  opinion — "the  power  of  the  Commission  to  authorize 
an  agent  to  examine  the  books  and  property  of  petitioner,  when 
such  agent  is  not  of  the  Commission's  staff." 

This  particular  question  was  not  controverted  at  the  argii- 
meut.  Eoth  respondent  and  petitioner  agree  as  to  this  question. 
They  both  answered  *^Yes."  Both  agree  as  to  the  law.  Un- 
der the  theory  of  both  parties,  the  Commission  has  the  power  to 
authorize  an  agent,  on  its  behalf,  to  examine  the  books  and  rec- 
ords of  petitioner. 

The  real  question  is  whether  or*  not  the  Commission,  having 
the  power,  should,  under  that  power,  authorize  an  agent,  other 
than  a  member  of  the  accounting  department  of  the  Commission, 
to  examine  the  books  of  the  petitioner  in  the  cause.  The  Com- 
mission has  the  power.    Should  it  exercise  that  power  ? 

I  believe  the  Commission  should  exercise  that  power.  It  is 
tiue  that  the  regular  audit  prepared  by  the  accounting  depart- 
ment is  available  to  both  parties.  In  the  light  of  its  knowledge 
of  its  own  books  and  records,  petitioner,  however,  has  a  certain 
advantage.  It  is  able  to  cross-examine  as  to  this  audit,  and  pre- 
sent evidence  modifying  or  amplifying  the  showing  of  the  audit. 

Respondents  should  have  the  same  opportunity,  to  examine 
and  present  evidence  modifying  or  amplifying  the  Commissions 
audit.  It  has  that  naked  right  to  cross-examine,  of  course.  Such 
a  naked  right  is  without  value,  however,  if  respondent  has  not 
original  sources  of  information  upon  which  to  base  its  cross-ex- 
amination and  analysis  of  the  audit.  Ees^wndent  has  asked 
that  it  be  permitted  to  get  at  the  original  sources  of  information 
in  tlie  manner  prayed  for  in  the  petition.  Denying  this  prayer 
p.i'.n.ij)2iD. 
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inoans,  in  effect,  that  the  public,  whether  it  be  the  city,  power 
users,  or  domestic  consumers^  will  necessarily  proceed  into  a  rate 
case  crippled  by  insufficient  information  upon  which  to  base  its 
contentions  and  in  that  crippled  condition  face  a  healthy  oppo- 
nent that  proceeds  and  presents  its  case  having  available  the 
c<impletest  of  data. 

The  public  should  not  be  compelled  to  suffer  this  handicap. 
The  prayer  of  the  petition,  at  least  so  far  as  it  asks  this  Coni- 
miasion  to  authorize  an  agent,  other  than  a  member  of  its  ac-, 
counting  department,  to  make  an  examinaticm,  should  be  grant- 
ed. To  do  otherwise  will  not  only  conqwl  the  respondent  to  pro- 
ceed atumblingly  in  the  dark,  but  will  subject  the  petitioner  to 
the  suspicion  that  it  has  something  to  conceal. 

The  agent  thus  to  be  appointed  should  not  be  permitted  to  go 
on  "a  fishing  expedition,"  through  all  of  the  books  and  minutes 
of  the  petitioner.  He  should  have  access  only  to  such  records 
as  bear  on  the  points  at  issue. 


/.  fn  general f  125. 
Mi.  Juriitdlvtion,  125. 


Note. — Commissions. 


I.  In  general. 


In  Danville  v.  Danville  Street  R.  &  Light  Co.  Xo.  11033,  April  21, 
1921,  the  Illinois  Commission  held  that  the  existence  of  a  rule  govern- 
ing extensions  in  no  way  precluded  the  Commission  from  altering  or 
amending  it  in  whole  or  in  part,  or  in  requiring  other  additional  serv- 
ice, equipment,  or  facilities  than  provided  for  in  the  rule. 

//.  JurlsiUetion. 

In  Ee  EI  ]irorito  Mines  Co.  Docket  Xo.  956-B-12,  Decision  Xo. 
1276,  April  13,  1921,  the  Arizona  Commission  held  that  it  had  no 
jurisdiction  over  a  complaint  alleging  damages  caused  by  actions  of 
the  officers  and  directors  of  a  corporation. 

In  Ee  Chrysotile  Stage  Line,  Docket  Xos.  1281-A-444,  109r)-A^ 
260,  1282-A-44r),  Decision  Xo.  1274,  April  13,  1921,  the  Arizona 
Commission  held  that  it  had  jurisdiction  over  highways  running 
.throught  Indian  reservations,  since  they  were  in  practically  all  in- 
stances dedicated  to  the  public  use  and  would  occupy  no  different 
position  in  respect  to  the  jurisdiction  of  the  Commission  than  high- 
ways in  other  districts. 
r.U.R.1921D. 
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In  Georgetown  v.  Danville,  U.  &  C.  K.  Co.  No.  10799,  April  6, 
1921,  the  Illinois  Commission  held  that  in  their  jurisdiction  to  make 
such  regulations  concerning  railroad  crossings  and  right  of  ways  as 
might  be  necessary  to  protect  the  lives  of  the  traveling  public,  they 
had  power  to  order  the  elimination  of  a  difference  of  the  grades  of 
street  railway  rails  and  pavements. 

In  American  Brake  Shoe  &  Foundry  Co.  v.  Pittsburgh  B.  Co. 
(1918)  270  Fed.  812,  which  was  a  suit  by  a  city  to  require  receivers 
to  pay  franchise  taxes,  the  court  said :  "The  amount  to  be  paid  by 
the  car  rider  necessarily  depends,  therefore,  to  a  considerable  extent, 
upon  the  contractual  obligations  to  be  met  by  the  Railways  Company. 
Such  contractual  obligations  seem  to  be  matters  for  the  Consideration 
of  the  Public  Service  Commission  of  Pennsylvania  in  the  first  in- 
stance. In  other  words,  it  is  for  the  Public  Service  C'Ommission  of 
Pennsylvania,  in  the  first  instance,  to  determine  whether  any  con- 
tract which  has  a  relation  to  the  fare  to  be  paid  by  passengers  is  a 
valid  contract  or  not.  If  such  obligations  of  the  railways  company 
require  the  passenger  to  pay  an  excessive  fare,  the  Public  Service 
Commission  may  take  cognizance  thereof,  because  that  Commission 
was  inaugurated  to  determine  rates  to  be  charged  by  public  service 
corporations,  as  well  as  to  prevent  discrimination  with  regard  there- 
to.'^ 


MICHIGAN  PUBIilG  UTILITIES  COMMISSION. 

BE  HENRY  MORRIS. 

[T-321.] 

Service  ^  Telephones  —  Public  booths. 

The  proprietor  of  a  drug  store  is  not  entitled  to  special  telephone 
service  in  the  way  of  a  special  booth  to  correspond  with  drug-store  fix- 
tures, nor  is  he  entitled  to  supervision  by  a  telephone  company  to 
relieve  him  from  the  payment  of  uncollected  toll  calls  from  a  public 
telephone  in  his  store. 

[May  16,  1921.] 

Complaint  by  the  proprietor  of  a  drug  store  against  toll 
charges  charged  to  him  for  the  use  of  a  public  telephone  in  his 
store;  complaint  dismissed. 

By  the  Commission;  Complaint  having  been  made  by  Henry 
Morris,  druggist,  of  129  East  Michigan  avenue,  Lansing,  Mich- 
igan, complaining  that  toll  charges  were  charged,  to  him  for  the 
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use  of  his  telephones  in  said  location,  and  an  inspection  of  said 
telephone  service  and  said  complaint  having  been  made  by  John 
J.  Norman,  chief  telephone  inspector  of  this  Commission,  and, 
subsequently,  the  matter  of  telephone  service  at  the  store  of  Said 
Henry  Morris  at  129  East  Michigan  avenue,  Lansing,  Michigan, 
having  been  brought  on  to  be  heard,  and  testimony  of  represen- 
tatives of  the  Michigan  State  Telephone  Company  and  of  said 
Henry  Morris  having  been  taken,  and  the  matter  having  been 
submitted  to  this  Commission: — 

And  it  appearing  that  said  Henry  Morris  maintains  two  tele- 
phones at  said  location,  one  of  which  is  used  for  his  private  use 
4ind  business,  and  the  other  is  used  by  his  customers  and  the 
general  public,  which  said  last  mentioned  telephone  ought  to  be 
on  a  "coin  box"  basis; — 

And  it  further  appearing  that  said  Michigan  State  Telephone 
Company  is  willing  to  install  its  regular  telephone  booth,  but 
that  the  said  Henry  Morris  refuses  to  permit  the  installation  of 
said  booth,  but  insists  that  said  telephone  company  should  fur- 
nish a  specially  constructed  telephone  booth  for  the  accommoda- 
tion of  his  customers  to  correspond  ivith  his  drug-store  fixtures, 
which  said  telephone  company  refuses  to  do,  and  which  he,  the 
said  Henry  Morris,  also  refuses  to  do; — 

And  it  further  appearing  that  said  Henry  Morris  asks  that 
he  be  permitted  to  continue  the  maintenance  of  said  telephone, 
which  the  public  are  impliedly  if  not  expressly  invited  to  use, 
and  that  the  said  telephone  company,  (a)  assume  the  burden  of 
bearing  any  loss  resulting  from  uncollected  toll  calls  made  through 
this  telephone,  or  (b)  assume  the  burden  of  policing  this  tele- 
phone to  prevent  toll  calls  being  transmitted  which  are  origin- 
ated at  this  telephone,  and  (c)  relieve  the  said  Henry  Morris  of 
the  payment  of  any  toll  calls  which  are  originated  at  said  tele- 
phone, which,  of  course,  must  result  in  slowing  up  the  telephone 
service  and  furnishing  special  telephone  service  to  the  said  Henry 
Morris ; — 

And  it  appearing  to  this  Commission  that  said  telephone 
should  be  removed  or  placed  on  the  basis  of  a  ^^coin  box"  service, 
or  permitted  to  remain  in  use  under  existing  conditions,  and  that 
the  said  Henry  Morris  is  not  entitled  io  any  special  telephone 

service. 
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Xow,  therefore,  it  is  hereby  ordered  by  the  Michigan  Public 
Utilities  Commission  that  said  complaint  and  said  application 
be  and  the  same  are  hereby  dismissed. 

William  W.  Potter,  Chairman,  Sherman  T.  Handy,  Commis- 
sioner, Earl  R.  Stewart,  Commissioner,  William  M.  Smitli, 
Commissioner. 


MISSOURI  PUBLIC  SEKVICK  COMMISSION. 

GEOKGE  H.  OXFORD 

v. 

JOHN  COBERLY. 

[Case  No.  2940.] 

Service  —  Diacontinuance  —  Abusive  language  —  Telephones, 

Use  of  abusive  language  in  a  single  instance  is  not  a  sufficienw 
ground  for  discontinuing  telephone  service  to  a  subscriber  when  the 
telephone  company  had  not  filed  a  rule  or  regulation  giving  it  the 
right  to  discontinue  service  for  such  a  cause. 

[May  24,  1021.] 

CoMPLAijjfT  regarding  discontinuance  of  telephone  service; 
restoration  of  service  ordered. 

Bean,  Commissioner:  George  II.  Oxford,  the  conijilainant, 
is  a  farmer  and  resides  about  two  and  one-half  miles  from  Car- 
low,  Missouri,  where  John  Coberly,  the  defendant,  operates  a 
telephone  exchange  and  furnishes  switching  service  for  a  rural 
line  with  which  the  complainant  was  connected  on  and  prior  to 
the  23d  day  of  December,  1920.  On  the  date  last  named  the 
defendant  refused  to  furnish  the  complainant  further  telephone 
service  until  the  complainant  had  apologized  for  abusive  lan- 
guage alleged  to  have  been  used  by  him  to  an  operator  at  de- 
fendant's switchboard,  while  the  complainant  was  endeavoring 
to  use  telephone  service  through  the  switchboard. 

Complainant  asks  that  the  Commission  require  the  defendant 
to  restore  telephone  service  to  him  as  furnished  prior  to  the  23d 
day  of  December,  1920. 
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Defendant  admits  that  he  discontinued  sen^ice  to  the  com- 
plainant and  urges  as  reason  therefor  that  complaiuant  used 
abusive  language  to  the  defendant's  operator  when  using  the 
telephone  service.  Defendant  offers  to  restore  service  to  com- 
plainant if  he  will  apologize  for  the  improper  language  used  to 
the  operator. 

The  evidence  in  the  case  was  submitted  in  the  form  of  depo- 
sitions of  witnesses  for  the  parties  hereto.  There  is  little  dispute 
as  to  the  material  facts.  The  complainant  undertook  to  call 
from  the  telephone  at  his  residence  through  the  defendant's 
switchboard  to  one  Charles  Tolen  while  the  defendant's  son  was 
operating  the  switchboard.  The  operator,  after  making  several 
attempts,  was  unable  to  get  Tolen  on  the  line.  The  complainant 
told  the  operator  that  he  (the  operator)  had  made  no  attempt 
to  get  Tolen  and  used  abusive  language  to  the  operator.  There- 
upon, the  defendant  discontinued  service  to  the  complainant 
until  he  was  willing  to  apologize  for  the  improper  language  used 
by  him  to  the  operator. 

The  complainant  testified  that  he  cxjmplained  of  the  failure 
to  get  in  communication  with  Mr.  Tolen  and  that  the  operator 
said  that  if  complainant  got  smart  that  he  (the  operator),  would 
not  call  Mr.  Tolen  at  all  and  that  complainant  and  the  operator 
then  had  a  quarrel  over  the  telephone  and  threatened  to  fight 
when  they  met.  Complainant  did  not  deny  using  abusive  lan- 
guage to  the  operator  but  could  not  recollect  the  w^ords  used. 

The  complainant  testified  that  prior  to  the  23d  day  of  Decem- 
ber, 1920,  he  had  trouble  with  the  son  of  the  defendant  who  was 
acting  as  operator  of  the  switchboard  at  the  time  of  the  difficulty, 
over  the  killing  of  a  dog  by  the  complainant  belonging  to  said 
operator. 

The  defendant  sets  up  in  his  answer  that  the  defendant  was 
in  arrears  in  the  payment  of  charges  for  telephone  service  and 
the  evidence  indicates  the  amount  of  such  arrearages  at  less 
than  one  dollar.  Service  to  complainant  was  not  discontinued 
because  of  such  arrearage  and  that  cannot  constitute  a  defense 
to  this  complaint  and  defendant  is  not  understood  to  rely  thereon 
tc  justify  his  refusal  to  serve  complainant. 

Subsection  1,  §  88  of  the  Public  Service  Commission  Law 
requires  persons  engaged  in  operating  a  telephone  exchange  for 
P.U.R.19aiD.  9 
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hire  to  file  with  the  Commission  schedules  showing  the  rates, 
charges,  and  regulations  to  be  applied  in  the  conduct  of  said 
business.  The  statute  further  requires  a  telephone  company  to 
conduct  its  business  according  to  said  rates  and  regulations  speci- 
fied in  its  schedules  so  filed.  The  defendant  has  filed  a  sched- 
ule of  rates,  but  has  not  included  therein  a  rule  or  regulation 
giving  him  the  right  to  discontinue  service  to  a  subscriber  for 
nonpayment  of  charges  or  for  the  use  of  abusive  language  over 
the  telephone  to  its  operators. 

The  question  to  be  determined  here  is  whether  the  use  of 
iibusive  language  by  complainant  to  the  defendant's  operator 
while  giving  telephone  service  authorized  the  defendant  to  dis- 
continue service  to  the  complainant  until  he  has  apologized  for 
his  misconduct.  The  Commission  has  ruled  to  the  contrary  in  the 
case  of  Metzger  v.  Clinton  County  Telephone  Company,  5  Mo.  P. 
S.  C.  E.  509.  Use  of  abusive  language  in  a  single  instance  is  not 
ordinarily  to  be  considered  as  sufficient  ground  for  discontinuing 
telephone  service  to  a  subscriber.  The  rule  applicable  is  well 
stated  by  the  Illinois  Commission  in  the  case  of  Edwards  v. 
Ashland  Teleph.  Co.  P.U.R.1918C,  891,  892,  893,  as  follows: 
"The  mere  fact  that  a  subscriber  is  paying  for  telephone  serv- 
ice cannot  be  considered  as  a  license  to  him  to  abuse  the  right 
to  service.  A  telephone  company  is  expected  to  give  prompt  and 
courteous  service  to  its  patrons ;  but  when  such  service  is  given, 
its  employees  will  not  be  expected  or  required  to  listen  to  dis- 
courteous remarks  or  offensive  language  from  the  patrons  of  the 
company.  In  other  words,  telephone  operators  and  other  em- 
ployees are  entitled  to  courteous  treatment  from  the  users  of  the 
service,  and  the  use  of  vulgar  or  abusive  language  over  a  tele- 
phone line  cannot  be  too  strongly  condemned.  From  the  record 
in  this  case,  it  appears,  however,  that  only  on  one  occasion  did 
the  complainant  indulge  in  offensive  remarks  over  the  telephone ; 
•and,  while  the  language  used  at  that  time  would  justify  the  re- 
spondent in  notifying  him  to  desist  from  the  use  of  improper 
language  over  respondent's  telephone  system,  the  Conmiission 
is  of  the  opinion  that  the  respondent  applied  too  harsh  a  remedy 
in  removing  complainant's  telephone  and  discontinuing  service 

to  him.    In  other  words,  the  Commission  is  of  the  opinion  that 
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impitoper  conduct  of  a  subscriber  in  a  single  instance  will  not 
ordinarily  justify  a  discontinuance  of  his  servica'' 

It  follows  from  tbe  foregoizig  that  the  defendant  should  re- 
store telephone  service  to  complainant 

It  is  so  ordered. 

All  concur. 


NEVADA  SUPRBME  COURT. 

CHABLES  DEGIOVANNI  et  al. 

V. 

PUBLIC  SERVICE  COMMISSION  OP  NEVADA  et  al. 

[No.  2486.] 
(_  Nev.  — ,  197  Pac.  582.) 

Certiorari  —  CotMnission  orders  —  Not  judicial. 

1.  A  Commission's  power  to  regulate  and  estabUsh  rates  is  legia- 
latiye  rather  than  judicial  and  is  not  subject  to  review  by  a  writ  of 
certiorari. 

Certiorari  —  Retroactive  orders  — •  Not  reviewable, 

2.  An  order  of  the  Commission  making  a  rate  schedule  retroactiye 
is  not  reviewable  by  writ  qf  certiorari,  since  such  action  is  not  judicial 
but  legislative. 

[May  5,  1921.] 

Petition  for  a  writ  of  certiorari  to  review  an  order  of  the 
Public  Service  Commission  of  Nevada;  application  dismissed. 

Appearances:  Sardis  Summerfield,  of  Reno  for  petitioners; 
L.  B.  Fowler,  Attorney  General,  Robert  Richards,  Depnty  At- 
torney General,  for  respondent  Public  Service  Commission; 
Hoyt,  Norcross,  Thatcher,  Woodbum  &  Henley,  of  Reno,  for 
respondent  Steamboat  Canal  &  Irrigation  Company. 

Ducker,  J.:  The  petitioners  are  engaged  in  farming  lands 
irrigated  by  waters  diverted  solely  from  the  Truckee  river  and 
delivered,  to  them  through  the  Steamboat  canal,  owned  and  oper- 
ated by  the  Steamboat  Canal  &  Irrigation  Company,  one  of  the 
respondents* 
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On  the  27th  day  of  Februaiy,  1920,  and  before  the  commenoe- 
ment  of  the  irrigation  aeaaon,  the  respondent  company  filed  with 
the  respondent  Public  Service  Ckmunission  of  Nevada  a  schedule 
of  rates  to  be  by  it  charged  against  petitioners  and  others  for 
water  for  the  year  1920,  and  thereafter,  at  the  rate  of  $14  an 
inch,  one-half  thereof  to  be  payable  on  April  15th  of  each  year 
and  the  other  half  on  November  16th  of  each  vear. 

On  March  19,  1920,  the  petitioners  and  others  filed  with  the 
Public  Service  Commission  a  protest  against  the  rate.  There- 
upon the  Commission  suspended  the  proposed  rate,  and  after  a 
hearing  of  all  the  evidence  submitted  to  it  and  a  consideration 
thereof,  on  November  27,  1920,  and  after  the  irrigation  season 
for  the  year  1920  had  closed,  made  and  entered  the  following 
order : 

"Ordered :  That  the  rate  of  fourteen  ($14)  dollars  per  inch 
filed  with  this  Commission  by  the  Steamboat  Canal  Company 
for  irrigation  service  for  the  season  of  1920  is  hereby  disapproved 
and  the  application  thereof  denied,  on  the  ground  that  it  is  un- 
just, unreasonable  and  excessive;  and,  it  is  further  ordered,  that 
the  Steamboat  Canal  Company  shall  file  with  this  Commission 
a  rate  of  $9  per  inch,  which  is  hereby  found  to  be  the  just  and 
reasonable  rate  to  be  charged  for  irrigation  service  for  the  irri- 
gation season  of  1920  and  each  succeeding  yc^r,  or  until  changed 
or  modified  by  the  Commission." 

Prior  to  the  making  and  entering  of  the  foregoing  order,  the 
Steamboat  Canal  Company,  the  predecessor  in  interest  of  the 
respondent,  Steamboat  Canal  &  Irrigation  Company,  filed  with 
said  Public  Service  Commission,  on  the  28th  day  of  May,  1918, 
a  schedule  of  proposed  rates  to  be  by  it  charged  to  and  collected 
from  petitioners  and  others  for  water  to  be  delivered  by  it  to 
petitioners,  of  $10  per  inch.  The  Public  Service  Commission 
imder  the  authority  given  it  by  statute,  suspended  the  proposed 
rates  and  on  June  15,  1918,  petitioners  and  others  filed  with  the 
Commission  a  complaint  against  the  proposed  rate  of  $10  and 
after  a  hearing  the  Commission,  on  December  14,  1918,  ordered 
that  the  application  for  a  rate  of  $10  per  inch  be  denied,  and 
further  ordered  that  the  Steamboat  Canal  Company  make  a 
charge  of  $7.60  per  inch  for  water  for  irrigation  purposes  for 
the  irrigation  season  of  1918  and  each  successive  year,  unless 
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otherwise  ordered  by  the  Commission ;  and  providing  that  when 
prepayment  for  said  season  of  1918,  or  any  succeeding  season 
should  be  made  on  or  before  June  1st  of  that  year,  the  charge 
should  be  $7.25  per  inch  for  water  for  irrigation  purposes. 

The  respondent,  Steamboat  Canal  &  Irrigation  Company,  or 
its  predecessor  in  interest,  did  not  file  with  the  Commission  any 
further  schedule  of  rates  until  the  27th  day  of  February,  1920, 
and  the  order  of  December  14,  1918,  remained  unchanged  until 
the  Commission  made  its  order  of  November  27,  1920. 

To  the  petition  showing  the  forgoing  facts,  the  respondents 
filed  separate  demurrers,  and  also  moved  to  dismiss  the  proceed- 
ings. 

[1]  It  is  contended  by  counsel  for  petitioners  that  the  Public 
Service  Commission,  in  making  and  entering  said  order  of  No- 
vember 27,  1920,  exceeded  its  jurisdiction  in  the  exercise  of  a 
judicial  functioii  in  making  the  order  retroactive  so  as  to  em- 
brace within  its  operation  the  irrigation  season  of  the  year  1920, 
which  irrigation  season  had  closed  at  the  time  of  the  making 
and  entering  of  said  order ;  that  petitioners  have  no  right  of  ap- 
peal from  said  order;  and  that  they  have  no  plain,  speedy,  or 
iidequate  remedy  at  law.  We  are  of  the  opinion  that  the  peti- 
tion does  not  present  a  proper  caife  for  the  issuance  of  the  writ 
of  certiorari,  and  that  the  motions  to  dismiss  must  be  granted. 

It  is  the  law  of  this  state,  established  by  statute  and  recog- 
nized by  the  decisions  of  this  court,  that  the  scope  of  the  writ 
of  certiorari  extends  only  to  review  the  judicial  action  of  an  in- 
ferior tribunal,  board,  or  officer,  done  in  excess  of  its  jurisdic- 
tion. Rev.  Laws,  §  5684;  In  Ee  Rourke,  13  Nev.  253;  Esmer- 
alda Co.  V.  District  Court,  18  Nev.  438,  5  Pac.  64 ;  State  ex  rel. 
Thompson  v.  Washoe  County  Comrs.  23  Nev.  247,  45  Pac.  529 ; 
State  ex  rel.  Fletcher  v.  Osburn,  24  Nev.  187,  51  Pac.  837 ; 
State  ex  rel.  Murphy  v.  White  Pine  County,  31  ISTev.  113,  101 
Pac.  104. 

Consequently,  then,  however  far  the  Commission  may  have 
exceeded  its  power  in  making  the  order  of  November  27,  1920, 
establishing  the  rate  which  the  respondent  company  could  charge 
for  its  service,  the  act  must  have  been  a  judicial  one  before  the 
writ  can  issue.  Was  it  of  this  nature?  The  authorities  of  this 
and  other  jurisdictions  are  uniform  in  holding  that  the  power 
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to  regulate  and  establish  rates  which  a  public  service  corpora- 
tion may  lawfully  charge  for  its  service,  is  a  legislative  power. 
Oarson  v.  Steamboat  Canal  Co.  43  Nev.  298,  P.U.R.1920D,  1, 
185  Pac.  801,  1119;  Nebraska  Teleph.  Co.  v.  State,  65  Xeb. 
€27,  76  N.  W.  171,  45  L.R.A.  113;  Southern  P.  Co.  v.  Bartine, 
<C.  C.)  170  Fed.  725;  Southern  P.  Co.  v.  Campbell,  230  U.  S. 
537,  33  Sup.  Ct.  Rep.  1027,  57  L.  ed.  1610;  the  Minnesota  Rate 
Cases,  230  U.  S.  352,  33  Sup.  Ct.  Rep.  729,  57  L.  ed,  1511,  48 
LRA-CKS.)  1151,  Ann.  Cas.  1916A,  18;  Prentis  v.  Atlantic 
Coast  Line  R.  Co.  211  U.  S.  210,  29  Sup.  Ct.  Rep.  67,  53  L. 
€d.  150;  McChord  v.  Louisville  &  N..R.  Co.  183  U.  S.  483,  22 
Sup.  Ct.  Rep.  165,  46  L.  ed.  289 ;  Chicago  &  G.  T,  R.  Co.  v. 
Wellman,  143  U.  S.  339,  12  Sup.  Ct.  Rep.  400,  36  L.  ed.  17G; 
10  Corpus  Juris,  406. 

'The  power  to  make  rates  is  legislative  rather  than  judicial." 
4  R.  C.  L.  79. 

"The  history  of  the  l^islation  of  the  entire  country,"  said  the 
eourt  in  Nebraska  Teleph.  Co.  v.  State,  supra,  "shows  that  the 
power  to  determine  what  compensation  public  service  corpora- 
tions may  demand  for  their  services  is  a  legislative  function  and 
not  a  judicial  one." 

[2]  But  counsel  for  petitioners  insist  that  the  Commission 
acted  judicially,  not  in  naming  the  amount  of  the  rate  and  its 
future  operation,  but  in  making  its  order  retroactive  so  as  to  in- 
clude the  irrigation  season  of  the  year  1920.  We  are  unable  to 
perceive  how  a  power,  legislative  in  kind,  becomes  ipso  facto 
judicial,  because  it  is  attempted  to  be  exercised  in  retrospect. 
The  Commission  may  have  been  mistaken  as  to  the  extent  of  its 
authority  but  it  did  not  attempt  to  exercise  power  of  a  different 
nature  than  that  conferred  upon  it  by  the  legislature.  After  all 
is  said,  the  Commission  merely  fixed  a  rate.  It  was  no  more  an 
act  judicial  in  its  nature  than  if  the  legislature  itself  had  fixed 
the  amount  of  the  rate  and  given  it  retroactive  operation.  The 
power  of  the  legislature  to  enact  laws  of  retrospective  operation 
in  certain  classes  of  l^slation  is  unquestioned,  but  it  is  not  con- 
strued to  be  a  judicial  power  in  this  respect. 

In  making  the  order  operative  for  the  irrigation  season  of 
1920,  the  Commission  fixed  a  rate  for  service  already  rendered 
by  the  respondent  company,  it  is  true,  but  in  doing  so  it  did  not 
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interpret  and  apply  any  existing  laws  to  accomplish  the  result. 
The  inquiry  was  as  to  what  should  be  the  rule  of  compensation 
for  such  service,  and  the  Commission  proceeded  no  further  than 
to  establish  such  rule.  We  cannot  declare  this  to  be  the  exercise 
of  judicial  power.  If  the  Commission  exceeded  its  jurisdic- 
tion in  attempting  to  make  rates  opwative  for  the  irrigation 
season  of  1920,  that  part  of  the  order  at  least  is  invalid,  but 
this  alone  furnishes  no  ground  for  the  issuance  of  the  writ,  even 
though,  as  petitioners  contend,  there  is  no  other  plain,  speedy, 
and  adequate  remedy. 

"Certiorari  will  not  lie  merely  because  there  is  no  other  ade- 
quate or  speedy  remedy  by  which  to  review  the  proceedings, 
where  it  is  otherwise  not  a  proper  case  for  the  writ,  as. where  the 
proceedings  are  not  judicial  in  their  nature."  11  C.  J.  100; 
State  ex  rel.*  Hardy  v.  Clough,  64  Minn.  378,  67  N.  W.  202. 

However,  we  do  not  deem  it  improper  to  observe  that  if  peti- 
tioners have  no  available  remedy  by  virtue  of  §  33  of  the  Public 
Utility  Act  of  1019  (St.  1919,  chap.  109)  or  in  equity,  as  they 
contend,  and  the  order  of  the  Commission  is  null  and  void  for 
want  of  jurisdiction,  they  have  a  good  defense  pro  tanto,  in  an 
action,  for  the  collection  of  the  rate.  Such  a  defense  in  a  case 
of  this  kind,  where  no  right  can  be  lost  or  injury  result  in  the 
meantime,  must  be  held  to  constitute  a  plain,  speedy,  and  ade- 
quate remedy.  jS'evada  v.  Washoe  County,  14  Nev.  140 ;  Quin- 
chard  v.  Board  of  Trustees,  113  Cal.  664-668,  45  Pac.  856. 

The  application  for  the  writ  must  be  dismissed;  and  it  is  so 
ordered. 

Sanders,  C.  J.,  and  Coleman,  J.,  concur. 


NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

RE  SOUTHERN   NEW  YORK  POWER  &  RAILWAY   COR- 
PORATION. 
[Case  No.  8063.] 

Zat€B  *  Street  railways  *  Cash  and  ticket  fares, 

1.  A  street  railway  rate  schedule  by  which  a  lO-cent  cash  fare 
or  a  ticket  fare  at  the  rate  of  7i  cents  per  ticket  creates  too  great  a 
penalty  of  increase  in  fare  for  those  who  do  not  purchase  tickets. 
P.U.R.1921D. 
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Rates  —  Street  railways  —  Cash  and  ticket  fares, 

2.  A  street  railway  rate  schedule  was  authorized  by  which  seven 
tickets  were  sold  for  50  cents,  with  a  cash  fare  of  8  cents. 

JEtates  —  Street  railways  —  Sale  of  ticlcets. 

3.  A  street   railway   company  was   authorized   to   sell   street    car 
tickets  at  centrally  located  places. 


Rates  —  Reasonableness  —  Value  of  service. 

Discussion  of  proper  rates  when  adequate  rates  would  far  exceed 
the  value  of  service,  p.  138. 

[April  14,  1921.] 

Application  for  increased  passenger  fare;  increased  fare 
granted. 

Appearances:  IS".  P.  Willis,  Cooperstown,  New  York,  for 
petitionei*;  C.  C.  Miller,  Oneonta,  New  York,  for  Oneonta  Cham- 
ber of  Commerce. 

Van  Namee,  Commissioner:  The  Southern  New  Y'ork  Pow- 
er &  Railway  Corporation  operates  an  electric  railroad  from  the 
village  of  Mohawk  to  the  city  of  Oneonta  with  a  branch  extend- 
ing from  Index  to  Cooperstown,  and  a  local  system  of  street 
cars  in  the  city  of  Oneonta.  The  trackage  for  the  entire  system 
is  58  miles.  In  the  city  of  Oneonta  the  trackage  is  4^  mi^es. 
On  January  26,  1919,  in  case  6601,  the  rates  of  the  entire 
system  outside  of  the  city  of  Oneonta  were  raised  from  3  to 

4  cents  a  mile.  On  October  4,  1920,  in  case  7771,  they  were 
further  increased  from  4  to  5  cents,  and  on  April  27,  1920, 
in  case  7378,  its  rates  in  the  city  of  Oneonta  were  raised  from 

5  to  7  cents.  For  a  detailed  discussion  of  the  condition,  both 
physical  and  financial  of  its  road,  reference  is  made  to  the  opin- 
ions in  those  cases. 

In  spite  of  these  successive  increases,  the  company  still  finds 
itself  without  a  reasonable  return  on  the  capital  invested  in  this 
enterprise.  The  company  has  never  paid  a  dividend  on  its  stock 
since  organization,  and  now  comes  before  the  Commission  ask- 
ing for  an  increase  in  fare,  in  the  city  of  Oneonta  only,  from  7 
to  10  cents  cash  fare,  and  the  sale  of  tickets  seven  for  50  cents. 
The  only  reduced  fare  in  the  city  of  Oneonta  is  5  cents  for  small 
children,  and  this  rate  is  not  proposed  to  be  changed.  There  are 
no  franchise  limitations  on  the  fare  in  the  city  of  Oneonta. 

A  hearing  was  had  at  Oneonta  before  Coumiissioner  Van 
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Xamee  on  March  4,  1921,  those  named  above  appearing.  No 
one  appeared  in  opposition  although  proper  public  notice  had 
been  made  of  the  hearing  which  was  held  in  the  city  hall.  Mr. 
Miller,  as  secretary  of  the  Oneonta  Chamber  of  Commerce,  pre- 
sentcjd  a  claim  for  a  late  service  to  the  Normal  School,,  and 
asked  that  the  company  install  a  service  leaving  Broad  street 
after  9 :30  p.  m.  on  the  branch  extending  to  the  school.  The 
company  stated  that  it  was  willing  to  put  on  such  trips  as  might 
be  needed  on  this  branch  after  9:30  at  night  provided  it  was 
allowed  to  charge  10  cents  for  this  trip  only,  and  agi-eed  also  to 
accept  transfers  on  thia  trip  by  payment  of  3  cents  extra.  This 
is  in  the  nature  of  "owl  service"  and  an  exception  to  the  general 
rate  of  fare  might  be  made,  but  the  Commission  is  unwilling  to 
allow  a  charge  for  transfers  unless  such  charge  is  general  to  all 
other  points. 

In  the  mmierous  cases  involving  fare  increases  on  the  lines  of 
this  company,  the  figures  have  shown  that  even  with  the  increase 
requested  the  company  would  be  unable  to  earn  any  api)reciable 
dividend  upon  the  capital  invested  and,  therefore,  a  detailed 
examination  of  its  capital  account  for  the  purposes  of  rate  regu- 
lation has  never  been  made  by  the  Commission.  On  November 
30,  1915,  in  case  6386,  which  was  an  application  by  the*  com- 
pany to  increase  its  capital  stock,  the  capital  account  of  the  whole 
system  was  fixed  for  the  purposes  of  that  proceeding  2^  $1,840,- 
588.58,  and  this  amoimt  has  been  carried  on  the  books  as  its 
capital  account  from  that  date,  with  increases  for  additional 
trackage  and  ways  and  stnictures  added  at  actual  cost  of  con- 
struction, with  the  result  that  the  capital  account  of  the  company 
for  road  and  equipment  December  31,  1920  was  $2,229,888. 

Table  1  hereto  attached  shows  in  detail  the  results  of  opera- 
tion on  the  whole  system  including  the  city  of  Oneonta  for  the 
three  years  ending  December  31,  1920.  A  study  of  this  table 
shows  that, on  December  31,  1&20,  after  paying  operating  ex- 
penses and  making  proper  deductions,  there  was  available  for 
dividends  to  the  stockholders  the  sum  of  $2,296  which  on  the 
valuation  of  $2,229,888  is  .103  per  cent.  There  is  no  apparent 
reason  why  the  income  of  the  company  outside  of  the  city  of 
Oneonta  should  increase  during  the  coming  year  nor  that  the 
operating  expenses  should  decrease  to  any  appreciable  extent 
P.U.R.1921D. 
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and,  therefore,  unless  a  study  of  the  operating  income  and  reve- 
nue from  the  city  of  Oneonta  operation  alone  shows  that  the  in- 
crease requested  will  result  in  a  very  large  net  income  to  the 
company,  it  is  apparent  that  some  increase  should  be  granted. 

[1]  The  company  asks  for  a  10-cent  cash  rate  fare  and  tickets 
at  the  rate  of  7 /^  cents  each,  or  a  penalty  of  an  increase  in  fare 
of  over  thirty-five  per  cent  to  those  who  do  not  purchase  tickets. 
This  seems  to  the  Commission  too  much  of  a  penalty.  At  the 
present  time  no  street  car  system  in  the  state  has  the  10-ceut 
fare.  With  siich  a  difference  between  the  cash  and  ticket  faro, 
it  is  apparent  few  cash  fares  would  be  collected.  The  company 
has  made  out  a  case  showing  that  its  needs  entitle  it  to  a  10-eent 
fare,  but  the  experience  of  the  Commission  shows  that  the  im- 
position of  such  a  fare  may  result  in  a  decreased  patronage  which 
would  offset  any  advantage  in  amount.  Even  with  the  highest 
fare  suggested,  it  is  apparent  it  will  not  yield  a  fair  return. 
Should  the  Commission-  allow  the  imposition  of  a  higher  rate 
of  fare  or  reduce  the  amount  in  the  expectation  that  the  com- 
pany will  receive  a  larger  net  amount  from  a  smaller  rate  of 
fare  ? 

This  same  condition  confronted  the  Commission  in  the  case 
of  the  application  of  the  Ithaca  Traction  Company  (Case  No. 
7948)  decided  March  1,  1921,  for  increase  in  passenger  fares 
in  whicl^the  Commission  allowed  an  increase  from  7  to  8  cents 
and  refused  the  request  of  the  company  for  a  10-cent  fare.  Com- 
missioner Irvine,  in  his  opinion  accompanying  this  case,  says : 

"May  the  Commission  exercise  its  judgment  in  such  matters, 
or  is  that  something  within  the  exclusive  province  of  the  board 
of  directors  ?  If  it  were  a  matter  concerning  solely  the  welfare 
of  the  corporation,  undoubtedly  the  latter  proposition  w-ould  be 
correct,  but  the  public  is  also  concerned,  and  here  it  is  bt4ieved 
the  judgment  of  the  Commission  must  be  exercised,  having  in 
view  not  only  the  financial  welfare  of  the  company  but  the  wel- 
fare of  the  patrons  of  the  road.  Courts  as  well  as  Commissions 
have  often  remarked  that  rates  must  be  reasonable  to  the  patron 
as  well  as  to  the  utility.  .  .  .  Other  methods  of  expression 
are  that  the  rates  must  not  be  more  than  the  trafiic  will  bear  or 
that  they  must  not  exceed  the  value  of  the  service  to  the  patron. 
•  .  .  Street  railroads  .  .  .  are  designed  to  afford  cheap 
P.U.R.1921D. 
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transportation.  For  the  most  part  city  dwellers  must  use  them 
or  walk.  Many  must  use  them  or  stay  at  home.  If  conditions 
are  such  that  a  portion  of  those  who  would  normally  use  street 
cars  refrain  from  doing  so  on  account  of  the  expense  it  is  cer- 
tain that  thfe  rates  are  more  than  the  traffic  will  bear  for  that 
portion.  .  .  .  The  8-cent  fare  seems  to  be  required  if  the 
system  is  to  remain  barely  solvent  and  keep  in  operation.  To 
make  the  fare  10  cents  would,  as  the  company  calculates,  pre- 
vent one-fifth  of  those  now  using  the  cars  from  continuing  to  do 
so  and  almost  one-seventh  of  those  who  would  ride  at  8  cents  from 
continuing  to  ride.  It  is  probable  that  a  considerably  larger  pro- 
portion would  be  deterred  and  that  very  likely  the  company  would 
gain  nothing  in  the  way  of  additional  revenue,  while  at  the  same 
time  this  large  proportion  of  the  public  would  be  in  eifect  de- 
prived of  the  use  of  the  utility.  Experience  even  in  large  cities 
such  as  Boston,  Pittsburgh,  and  Seattle  has  not  been  such  as  to 
indicate  any  magic  in  a  10-cent  fare  as  a  solution  of  the  traction 
problem.  \Ye  prefer  to  grant  only  what  is  imperatively  re- 
quired, leaving  to  the  court,  if  called  upon,  to  determine  wheth- 
er the  choice  between  two  rates,  neither  promising  an  adequate 
return,  rests  solely  with  the  directors  of  the  corporation  or 
whether,  on  the  other  hand,  the  Commission  has  a  responsibility 
in  aiding  to  solve  the  problem." 

This  states  the  exact  situation  existing  in  Oneonta. 

Table  2  is  a  statement  for  the  three  years  ending  December  31, 
1920,  of  operations  within  the  city  of  Oneonta  together  with 
estimates  of  the  probable  income  with  the  increase  asked  for 
during  the  coming  year,  taken  from  the  books  of  the  company 
and  its  annual  reports,  as  filed  with  the  Commission.  The  ac- 
tual figures  for  1920  are  supplemented  also  with  the  estimated 
income  for  the  whole  year,  if  the  increased  fare  of  7  cents  had 
been  in  operation  a  whole  year.  This  increase  was  not  put  into 
effect  until  the  12th  day  of  May,  1920,  so  that  the  company  had 
but  seven  months  of  the  year  under  this  rate.  The  other  tables 
show  the  estimated  income  with  a  10  per  cent  reduction  in  num- 
ber of  passengers  carried  during  1920  and  with  20  per  cent 
cash  fares  at  10  cents  and  80  per  cent  tickets,  with  seven  tickets 
for  50  cents,  and  the  results  of  expected  operation  with  a  6-cent 
reduction  in  number  of  passengers  carried  during  1920  and  with 
P.U.R.1921D. 
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25  per  cent  paying  cash  fares  of  8  cents  and  Y5  per  cent  tickets. 
,  These  tables  show  that  even  with  an  increased  fare  of  8  or  10 
cents  the  company  will  show  a  deficit  on  its  operations  in  the  city 
and  if  these  figures  are  correct  there  will  be  a  net  revenue  deficit 
of  $963  at  a  10-cent  fare.  With  the  8-cent  cash  fare  this  item 
would  be  further  increased  to  $1,029,  and  if  from  these  figures 
there  are  deducted  the  taxes  accrued  in  the  city  itself  which  is, 
of  course,  a  charge  against  the  operating  revenue  in  the  city, 
there  would  be  a  much  larger  deficit. 

[2]  It  is  apparent  that  even  with  the  highest  return  that  the 
company  could  expect  under  either  increased  rate  of  fare,  no 
substantial  amount  will  remain  after  paying  its  operating  ex- 
penses in  the  city  and,  therefore,  there  will  be  no  appreciable 
increase  in  the  sum  available  £3r  dividend  to  the  stockholders 
of  the  company.  The  Conmiission  feels  however  that  an  8-cent 
fare,  instead  of  a  10-cent  fare,  should  be  granted,  and,  therefore, 
finds  that  the  present  rates  and  charges  for  passenger  service 
in  the  city  of  Oneonta  are  insufficient  to  yield  a  reasonable  com- 
pensation for  the  service  rendered  and  are  unjust  and  unreason- 
able, and  that  the  fare  of  8  cents,  and  7  tickets  for  50  cents,  is 
a  just  and  reasonable  rate  for  such  service,  to  be  hereafter  ol>- 
served  and  in  force  as  a  maximum. 

[3]  The  company  desires  to  sell  the  tickets  at  centrally  located 
places  to  be  designated  by  it  in  the  city  and  in  view  of  the  suiall- 
ness  of  the  community  and  the  experience  of  the  Commission  iii 
these  matters,  that  request  should  be  granted.  Also,  having  in 
mind  the  general  financial  condition  of  this  road  and  its  lack  of 
return  to  those  who  have  invested  their  money  in  it  since  the 
date  of  its  organization  the  increased  fare  should  be  allowed  for 
one  year  from  the  20th  day  of  April,  1921,  and  thereafter  until 
changed  by  order  of  the  Commission,  and  the  company  should 
be  allowed  to  file  a  tariff  on  short  notice  putting  this  increase 
into  effect. 

All  concur. 
P.UJt.l92lD. 
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CONEWANGO  EEFINING  COMPANY  et  al. 

V. 

PENNSYLVANIA  GAS  COMPANY. 
[Complaint  Docket  No.  3777.] 

Service  —  Natural  gas  —  DiscwMnuance  to  industries, 

A  natural  gas  company  haa  the  right  to  decline  to  render  service 
for  industrial  purposes  if  and  when  its  supply  of  gas  is  all  required 
and  can  be  sold  for  domestic  and  commercial  purposes. 

[May  24,  1921.] 

Co^tPLAiNT  by  oil  refining  company  of  the  refusal  of  a  nat- 
ural gas  company  to  furnish  gas  for  industrial  operation;  com- 
plaint dismissed. 

By  the  Commission:  The  Conewango  Eefining  Company 
and  others  complain  in  this  case  of  the  refusal  of  the  respondent 
to  furnish  gas  for  use  in  their  industrial  operation. 

In  1919,  respondent  had  in  Pennsylvania  29,713  consumers, 
who  used  4,657,039,000  cubic  feet  of  gas,  and  in  the  state  of 
New  York  12,435  consumers,  who  used  1,527,926,000  cubic 
feet,  or  a  total  in  both  states  of  42,148  consumers,  using  6,185,- 
765,000  cubic  feet  of  gas. 

During  the  year  ending  October  31,  1920,  respondent  sup- 
plied natural  gas  in  its  three  Pennsylvania  divisions,  as  follows : 

Erie  Division. 

Domestic    2,504,098,000  en.  ft. 

Industrial    89,133,000  cu.  ft. 

Corry  Division, 

Domestic    332,728,000  cu.  ft. 

Industrial    67,194,000  cu.  ft. 

Warren  Division. 

Domestic    620,098,000  cu.  ft. 

Industrial    , .     1,168,320,000  cu.  ft. 

Total. 

Domestic    3,456,924,000  cu.  ft. 

Industrial    1,304,647,000  cu.  ft. 

Grand   total    4,761,571,000  cu.  ft. 

The  figures  for  New  York  state  were  not  supplied.     It  will 

be  observed  that  the  greater  part  of  industrial  gas  was  consumed 

in  its  Warren  district,  where  the  major  portion  thereof  was  used 
P.U.R.1921D. 
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by  the  complainant,  the  Conewango  Refining  Company.     The 
number  of  industrial  patrons  is  limited. 

During  the  severe  winter  weather,  respondent  is  unable  to 
meet  peak  load  demands  made  upon  its  system,  and  its  service 
becomes  inadequate  to  such  an  extent  that,  in  some  instances, 
its  patrons  are  unable  to  secure  any  service  whatever.  To  meet 
the  demands  made  on  respondent's  system  during  severe  winter 
weather  would  require  not  only  a  much  augmented  supply  of 
gas,  but  also  an  unreasonable  enlargement  of  its  facilities.  Re- 
spondent contends  that  its  supply  of  natural  gas  is  becoming  ex- 
hausted and  undertook  to  discontinue  all  service  in  the  state  of 
New  York,  but  was  prevented  from  so  doing  by  legal  proceed- 
ings which  are  now  pending. 

By  the  rules  complained  of,  respondent  proposes  to  discon- 
tinue its  service  to  the  complainant  oil  refineries.  This  raises 
the  issue  as  to  the  right  of  respondent,  a  natural  gas  company, 
to  decline  to  render  service  for  industrial  purposes,  if  and  when 
its  supply  of  gas  is  all  required  and  can  be  sold  for  domestic  and 
commercial  purposes  as  defined  by  it. 

The  welfare  of  the  public  should  be  the  determining  factor 
to  guide  the  utility  in  its  operation — the  greatest  good  to  the 
greatest  number.  Complainants  are  oil  refining  companies.  It 
may  be  conceded  that  natural  gas  is  a  convenient  fuel  for  them 
to  use;  also  that  their  plants  are  equipped  for  its  use.  They 
can,  however,  by  remodeling  the  same  at  not  an  excessive  cost, 
use  other  fuel.  A  very  large  number  of  oil  refineries  located  iu 
many  parts  of  the  United  States,  where  natural  ,gas  is  not  avail- 
able, have  been  and  now  are  using  other  fuels.  In  so  far  as  com- 
plainants are  concerned,  the  discontinuance  of  service  to  them 
involves  the  necessary  expense  of  remodeling  their  plants  and 
perhaps  a  slight  increased  operating  cost  thereafter.  Noitlier 
of  these  considerations  we  submit,  under  the  circumstances,  as 
shown  by  the  evidence  in  this  case,  should  be  permitted  to  out- 
weight  the  much  greater  benefit  and  convenience  that  would  re- 
sult through  the  rendition  by  respondent  of  its  supply  to  an  en- 
larged patronage  of  domestic  and  commercial  users  with  the 
thought  of  preference  to  domestic  over  commercial  patrons,  if 
and  when  any  shortage  of  its  supply  should  occur. 

The  amount  of  gas  annually  consumed  by  the  twelve  complain- 
P.U.R.1921D. 
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ing  companies,  as  shown  by  the  evidence,  is  considerable,  suffi- 
cient to  supply  many  hundreds  of  domestic  patrons,  who  are 
now  demanding  service  but  are  obliged  to  go  without  it.  The 
discontinuance  of  service  to  complainants  will  result  in  an  in- 
creased service  to  the  many  domestic  patrons  now  served  by  re> 
spondent. 

It  has  been  and  is  the  general  practice  of  natural  gas  com- 
panies in  the  past  to  either  restrict  or  entirely  discontinue  the 
use  of  natural  gas  for  industrial  purposes  when  necessary  to 
render  adequate  service  to  other  patrons,  and  Commiesions  have 
ordered  the  restriction  or  discontinuance  of  industrial  service 
to  pei-mit  domestic  patrons  to  be  adequately  served.  The  United 
States  Supreme  Court  in  the  case  of  Walls  v.  Midland  Carbon 
Company,  to  be  reported,  held  that  an  act  of  the  state  of  Wyo- 
ming, which  made  unlawful  the  use  of  natural  gas  under  speci- 
fied conditions,  for  the  manufacture  of  carbon  black,  was  within 
the  proper  and  lawful  exercise*  of  the  police  power  of  the  state. 
Under  all  the  evidence  in  this  case,  the  Commission  has  reached 
the  conclusion  that  the  complaint  should  be  dismissed. 

The  Public   Service   Commission   of  the  Commonwealth  of 
Ponnsvlvania. 


UTAH  PUBLIC  UTILITIES  COMMISSION. 

RE  BAMBERGER  ELECTRIC  RAILROAD  COMPANY. 
[Case  No.  409.] 

Rates  —  Street  railways  —  Excursion  fares. 

Special  street  railway  excursion  fares  for  parties  of  fifty  or  more 
•    were  authorized  on  a  railway  leading  to  a  city  which  is  a  religious 
center   where  conferences  are   largely   attended   by   members'  residing 
outside  of  the  city  and  to  which  many  visitors  come  to  attend  an  an- 
nual state  fair. 

[May  6,  1921.] 

Application  for  permission  to  cancel  special  excursion  rates ; 
application  granted  and  similar  rates  at  an  increased  amount 
authorized. 

Appearances :  David  L.  Stine,  for  petitioner ;  Thomas  E.  Mc- 
Kay, Mr.  Witherspoon,  Mr.  Tanner,  for  protestants. 

P.U.R.1921D. 
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By  the  Commission:  In  an  application  filed  February  25, 
1921,  the  Bamberger  Electric  Eailroad  Company,  a  corporation, 
operating  an  Interurban  Electric  llailway  between  Salt  Lake 
City  and  Ogden,  Utah,  requests  authority  to  cancel  items  in  its 
tariffs  naming  rates  for  special  car,  special  train,  and  Sunday 
excursions  between  Ogden  and  Salt  Lake  City  and  party  fares 
between  all  points  on  its  line,  together  with  rule  covering  ar-  , 
rangements  for  special  car  and  trains. 

After  due  notice  the  case  was  heard  by  the  Commission  at  lO 
o'clock  A.  M.,  April  22,  1921,  at  Salt  Lake  City,  Utah.  Rep- 
resentative men  from  Ogden  appeared  to  protest  this  action  being 
taken. 

It  appears  that  the  rates  in  question  have  been  in  effect  for 
some  time  and  petitioner  alleges  that  they  ai*e  unduly  low  and 
prejudicial  to  the  carrier. 

It  is  further  alleged  that  the  various  carriers  operating 
throughout  Utah,  as  well  as  other  portions  of  the  country,  have 
canceled  all  special  party  rates  and  all  excursion  fares  from  their 
regular  tariffs  and  have  issued  tariffs  naming  excursion  fares 
only  when  occasion  demanded. 

Protestants  contend  that  the  party  fares,  in  particular,  are  a 
great  benefit  to  the  residents  of  Ogden  and  are  used  regularly 
by  a  particular  class  of  people  for  church  work ;  that  to  permit 
cancellation  of  these  fares,  without  making  a  provision  for  ex- 
cursion fares,  would  result  in  an  increase  of  approximately 
eighty  per  cent  to  passengers  who  now  use  the  rate  provided  for 
parties  of  fifty  or  more,  parties  of  fifty  or  more  now  being 
granted  a  fare  of  one  way  for  the  round  trip  between  all  points 
on  petitioner's  line,  which  means  a  rate  of  $1  round  trip,  from 
Ogden  to  Salt  Lake  City. 

If  this  item  is  canceled  and  no  excursion  fares  published, 
these  passengers  would  be  required  to  pay  regular  round  trip 
fare  of  $1.80  between  these  points. 

It  appears  that  as  a  general  rule  excursion  fares  are  not 
named  in  the  r^ular  passenger  tariffs  of  any  carrier,  and  that 
the  various  state  Commissions  have  not,  as  a  rule,  assimied  ju- 
risdiction over  the  establishing  of  excursion  fares.  The  Inter- 
state Commerce  Commission  has  also  declined  to  assume  juris- 
diction over  this  particular  feature  with  relation  to  interstate 
P.UJt.l92lD. 
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Tates.  (28  Inters.  Com.  Kep.  122-128.)  However,  the.  condi- 
tions which  exist  with  respect  to  petitioner's  line  and  its  loca- 
tion, connecting,  as  it  does,  the  two  largest  cities  of  the  state, 
and  the  class  of  traffic  npon  which  it  depends  for  its  revenues, 
it  appears  that  the  Commission  will  be  justified  in  assuming 
jurisdiction  over  this  class  of  transportation  with  relation  to 
this  carrier. 

Salt  Lake  City,  in  addition  to  being  the  largest  city  in  the 
state  of  Utah,  is  a  religious  center  and  the  place  at  which  the 
semiannual  conference  of  the  L.  D.  S.  church  is  held,  which 
conferences  are  largely  attended  by  members  residing  outside 
of  Salt  Lake  'City. 

The  annual  state  fair  is  also  held  at  Salt  Lake  City  and  has 
proven  in  the  past  an  attraction  for  many  visitors  from  points 
outside  of  Salt  Lake  City. 

It  appears  to  the  Commission  that  the  items  referred  to  in  the 
petitioner's  application  should  be  canceled  but  that  a  provision 
should  be  made  in  the  carrier's  tariff  to  provide  for  a  rate  of 
1^  of  the  one  way  fare  for  the  round  trips  for  the  conference  of 
the  L.  D.  S.  church  and  the  Utah  state  fair;  and  that  the  car- 
rier should  be  permitted  to  establish  equitable  excursion  fares 
for  other  occasions. 

An  appropriate  order  will  be  issued. 

Dated  at  Salt  Lake  City  this  6th  day  of  May,  1921. 

(Signed)  A.  R.  Hey  wood,  Warren  Stoutnour,  Joshua  Green- 
wood, Commissioners. 


V£Il>fONT  PUBLIC  SERVICS  COMMISSION. 

H.  J.  M.  JONES  et  al. 

V, 

MONTPELIEE  &  BARRE  LIGHT  &  POWER  COMPANY. 

[No.  752.] 

Return  —  Reasonableness  —  Test  period, 

1.  Rates  recently  increased  should  not  be  increased  further  until 
the  actual  operations  to  which  those  rates  are  applied  under  normal 
conditions  have  been  carried  on  for  a  sufficient  length  of  time  to 
determine  whether  the  income  produced  thereby  is  fair,  a  period  of 
one  year  being  considered  a  fair  test* 
P.U.R.1921D.  10 
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net  urn  —  Operating  expenses  •—  Connnts^ion  expense. 

2.  Disbursements    incident   to   a   rate   hearing   are    extraordinary 
and  should  not  be  chargeable  to  the  operating  expenses  of  any    one  • 
year,  but  .should  be  amortized  over  a  period  of  years. 

Rates  —  Sliding  »eaie  —  Fuel  eharge  —  Vnfaii', 

3.  A  sliding  scale  of  electric  rates,  'increasing  at  such  time  as  a 
steam  generating  plant  is  required  to  be  operated,  in  proportion  to  the 
cost  of  fuel,  is  unreasonable  and  unfair,  since  it  places  the  matter  of 
determining  the  time  when,  and  conditions  luder  which,  the  steam 
generating  plant  should  be  used  entirely  in  the  hands  of  the  corpora- 
tion, and,  in  effect,  renders  the  corporation,  instead  of  the  authority 
constituted  by  the  legislature,  the  rate-making  power. 

[April  13,  1921.] 

Petition  alleging  electric  rates  to  be  iinwarraiited  and  unrea- 
sonable; fuel  charge  discontinued. 

Appearances:  S.  HoUister  Jackson,  E.  11.  Deavitt,  for  the 
petitioner ;  Fred  E.  Gleason,  Allen  M.  HoUis,  for  the  petitionee ; 
Fred  B.  Thomas,  States  Attorney,  Washington  County,  for  the 
state  of  Vermont. 

By  the  Commission:  This  is  a  petition  of  H.  J.  M.  Jones 
and  nine  others,  freeholders  of  Montpelicr  and  vicinity,  settiuir 
forth  that  the  Montpelier  &  Barre  Light  &  Power  Company  is 
.a  public  service  corporation  engaged  in  the  manufacture  and 
distribution  of  electricity  for  light,  heat,  and  power; 

That  it  manufactures,  distributes,  and  sells  electricity  for 
power  ill  what  is  commonly  known  as  the  Barre  district  com- 
prising the  towns  of  Barre,  WilliamstowTi,  Waterbniry,  Berlin, 
and  Northfield  and  the  cities  of  Barre  and  Montpelier ; 

That  the  petitioners,  either  individually  or  through  partner- 
ships and  corporations,  are  consumers  of  electricity  sold  by  the 
defendant,  and  represent  practically  all  of  the  granite  manufac- 
turing and  quarrying  interests  in  said  Barre  district ; 

That  on  November  27,  1920,  the  defendant  corporation  filed 
with  the  Public  Service  Commission  a  new  schedule  of  power 
rates  as  follows: 

Montpelier  &  Barre  Light  &  Power  Company 
Rate  Schedules  Electricity.  Page  fifth  Revised  No.  9. 

Superseding 
Fourth  Eevised  No.  9. 

The  above  minimum  charges  are  payable  in  equal  monthly  in- 
stallments and  adjusted  annually. 
P.U.R.1921D. 
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The  minimum  connected  load  under  this  schedule  shall  not 
be  less  than  one  horse  power. 

Fuel  Charge, 

Whenever,  during  any  month  or  part  thereof,  in  which  power 
service  is  furnished  by  the  company  under  this  schedule,  it  shall 
be  necessary  for  the  company  to  operate  its  steam  generating 
stations  to  supply  said  power  service,  in  whole  or  in  part,  then, 
in  addition  to  the  prices  named  in  this  schedule,  there  will  be 
made  and  become  payable  a  charge  per  kilowatt  hour  obtained 
by  dividing  the  cost  of  fuql  at  said  generating  stations  by  the 
kilowatt  hours  sold  for  power  purposes* 

All  additional  charges  to  the  consumer,  due  to  the  terms  of 
the  preceding  clause,  shall  be  made  at  the  time  the  regular 
monthly  bill  is  rendered  and  be  included  as  a  part  of  the  month- 
ly bill.  Such  charges  shall  be  based  on  the  "cost  of  fuel"  and 
the  "kilowatt  hours  Sold  for  power  purposes"  during  the  calen- 
dar month  immediately  preceding  the  date  of  the  bill. 

One  Year  Contract, 

Term  of  Contract, 

A  one  year  contract  for  general  power  service  shall  commence 
on  the  date  of  connection  and  shall  continue  thereafter  for  con- 
secutive terras  of  the  one  year  unless  terminated  by  written  no- 
tice from  either  party  to  the  other  party  thirty  days  prior  to  the 
end  of  any  contract  year. 

Five  Year  Contract, 

In  consideration  of  a  consumer's  contract  to  take  general  pow- 
er service  for  a  period  of  five  years,  the  company  will  waive  the 
minimum  charge  for  periods  of  not  less  than  two  weeks  each,  if 
and  when  the  consumer  is  compelled  by  fire,  strike,  accident,  or 
other  cause  beyond  his  control,  to  wholly  cease  •perating  his 
equipment  and  using  power;  provided  that  the  consumer,  at  the 
time  of  the  happening  of  such  event  causing  such  discontinuance, 
gives  written  notice  thereof  to  the  company,  and  provided  fur- 
ther that  such  periods  shall  not  exceed  three  months  in  the  aggre- 
gate during  such  contract  term. 

Date  of  issue  November  27,  1920.  Date  effective  January 
1,  1921. 

P.U.R.1921D. 
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That  said  increase  in  rates  is  unwarranted  and  unreasonable. 

The  prayer  of  the  petition  is  that  a  hearing  be  held  upon  the 
petition,  that  the  Commission  fix  a  reasonable  rate  for  users  of 
electric  power  for  domestic  and  manufacturing  purposes  in  said 
Barre  district,  that  the  Commission  revise  the  one-year  and  five- 
year  contracts  so  that  the  same  will  be  equitable  and  for  such 
other  and  further  relief  as  to  justice  may  appertain. 

A  public  hearing  was  held  at  Montpelier  on  the  13th  day  of 
February,  1921,  with  the  appearances  above  set  forth. 

At  said  hearing  the  petitioner  asked  that  the  defendant  com- 
pany be  required  to  go  forward  and  show  cause  why  any  increase 
of  rates  was  needed  and  the  defendant  Consented  to  this  arrange- 
ment and  both  pailies  introduced  evidence  upon  this  issue. 

At  said  hearing  it  was  thought  best  by  the  Commission  that 
the  hearing  be  limited,  so  far  as  the  new  schedule  of  rates  was 
concerned,  to  that  provision  of  the  new  schediile  relating  to  the 
so-called  '^fuel  charge"  and  the  hearing  was  so  limited  without 
prejudice  to  either  party  interested  as  to  any  other  matters  pre- 
sented by  said  petition. 

In  the  case  of  Milne  v.  Montpelier  &  Barre  Light  &  P.  Co. 
P,U.R.1920E,  558,  the  valuation  of  the  defendant  company's 
properties  for  rate  making  was  found  to  be  $3,300,000.  It 
was  also  held  in  that  case  that  a  return  of  7  per  cent  upon  that 
valuation  was  a  fair  rate  of  return  and  that  a  depreciation  on 
said  properties  of  2.73  per  cent  per  aimura  might  be  allowed. 
The  defendant  company  upon  this  basis  might  receive  a  gross 
income  of  $304,000  without  being  charged  with  unfair  returns 
upon  its  investment. 

We  find  from  the  testimony  introduced  that  the  actual  gross 
income  for  the  twelve  months  ending  December  31,  1920,  was 
$245,475  And  that  if  the  increased  lighting  rates  now  effective 
had  been  in  operation  during  the  whole  of  that  period,  there 
would  have  been  an  added  gross  income  for  that  time  of  about 
$20,000,  making  a  total  gross  income  for  the  year  1920  of  $265,- 
475,  leaving  a  shortage  of  $38,525  from  the  amount  which  the 
defendant  company  might  properly  receive  in  a  normal  year. 

[1]  The  new  rates  found  to  be  reasonable,  in  the  case  herein- 
before referred  to,  should  not  be  increased  until  the  actual  oper- 
ations to  which  those  rates  are  applied  under  normal  conditions 
P.U.R.1921D. 
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bare  been  carried  on  for  a  sufficient  length  of  time  to  determine 
whether  the  income  produced  thereby  is  fair,  and  the  period  of 
one  year  ending  December  31,  1920,  would  seem  to  be  a  suffi- 
cient length  of  time  for  such  experimental  operation  providing 
that  nothing:  occurred  during  that  period  to  intermpt  the  usual 
course  of  business. 

A  large  part  of  the  power  furnished  by  the  defendant  company 
is  used  for  carrying  on  the  quarrying  and  manufacturing  busi- 
ness in  the  so-called  Barre  district,  and  it  appears  from  the  evi- 
dence and  we  find  the  fact  to  be  that  during  the  year  1920,  by 
reason  of  labor  troubles  in  said  district  that  business  was  prac- 
tically idle  for  a  period  of  ten  weeks  during  the  months  of  April, 
May,  and  June,  1920.  ^Ve  find  that  there  was  also  a  rapid  fall- 
ing off  in  the  volume  of  business  toward  the  close  of  the  year 
1920. 

These  conditions  had  a  tendency  to  rediice  the  defendant 
company's  iAcome  for  the  year  1920  but  that  income  was  swelled 
to  some  extent  by  the  collection  from  its  customers  of  the  pro- 
ceeds of  the  iuerea.sed  rates  applied  to  a  portion  of  the  business 
of  1919,  which  collection  was  suspended  during  the  year  1919 
so  that  the  proceeds  came  into  the  income  of  1920. 

The  defendant  company  charged  into  its  operating  expenses 
for  the  year  1920  its  disbursements  incident  to  the  rate  hearing 
in  the  case  hereinbefore  referred  to,  amounting  to  about  $19,000. 

[2]  This  last  item  of  expense  is  extraordinary  and  is  not 
properly  chargeable  into  the  operating  expenses  of  any  one  year 
when  those  expenses  are  under  consideration  for  the  pui'pose  of 
determining  the  fairness  of  a  rate;  but  for  that  purpose  should 
be  distributed  over  a  series  of  years.  Treating  the  matter  in  this 
way,  the  unusual  expense  of  the  rate  hearing  would  practically 
offset  the  item  of  income  from  the  1919  biisiness,  leaving  the 
gross  income  for  the  year  1920  to  be  modified  by  the  business 
conditions  existing  during  that  yeaV. 

Because  of  the  unusual  business  conditions  which  existed 
during  the  year  1920  it  cannot  be  determined  with  sufficient 
certainty  whether  the  rates  existing  during  that  time  were  suffi- 
cient to  produce  the  income  which  the  defendant  is  entitled  to 
receive. 

In  view  of  the  conclusions,  hereinbefore  stated,  it  may  seem 

P.U.R.1921D. 
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unnecessary  to  pass  upon  the  merits  of  the  so-called  "fuel  charge*" 
in  the  new  schedule  of  rates  hereinbefore  referred  to;  but,  in- 
asmuch as  a  hearing  has  been  had  pointing  particularly  to  that 
clause  in  the  rate  schedule,  it  seems  to  the  Commission  fair  to 
state  its  views  as  to  the  reasonableness  of  increasing  income  bv 
means  of  this  sliding  scale  arrangement. 

The  rates  of  a  public  service  corporation  in  force  at  any  par- 
ticular time  ought  to  be  certain.  The  schedule  on  file  for  public 
information  should  contain  sufficient  data  to  enable  a  customer 
into  whose  manufactured  goods  the  company's  product  enters 
as  an  element  of  cost  to  compute  with  reasonable  accuracy  the 
expense  of  that  element  A  schedule  of  rates  which  leaves  to 
the  company  power  "to  increase  or  diminish  its  charges  accord- 
ing to  some  variable  circumstances  in  its  disci*etion,  does  not 
furnish  to  the  customer  that  information  which  the  law  con- 
templates. Eates  established  by  such  a  method  are  not  fixed  by 
law  but  by  the  will  of  the  company. 

In  the  case  before  us,  users  of  electric  current  in  the  granite 
quarrying  and  manufacturing  business  have  a  right  to  know 
the  rates  in  force  at  any  given  time  as  a  guide  to  their  judgment 
in  fixing  a  price  on  their  own  product ;  but  if  that  rate  may  be 
varied  in  the  discretion  of  the  defendant  according  as  the  moon 
hangs  wet  or  dry  it  is  a  blind  guide. 

The  proposed  "fuel  charge''  if  in  operation  would  place  the 
matter  of  determining  the  times  when  and  conditions  under 
which  its  steam  generating  plant  should  be  used  entirely  in  the 
hands  of  the  defendant  corporation  and  in  eifect  render  the  de- 
fendant instead  of  the  authority  constituted  by  the  legislature 
the  rate  making  power.  To  state  the  effect  of  the  operation  of 
the  said  "fuel  charge"  in  another  manner,  it  would  amount  to 
a  delegation  of  the  rate-making  power  from  the  authority  con- 
stituted by  the  legislature  to  the  corporation. 

[3]  For  lack  of  evidence,  we  make  no  finding  as  to  whether 
the  defendant  company  is  entitled  to  a  greater  income  than  it 
is  receiving  under  its  former  schedule  of  rates,  but  hold  that 
the  so-called  "fuel  charge"  is  unreasonable  and  unfair  to  the 
petitioners  and  not  a  proper  method  of  increasing  rates;  there- 
fore, we  make  the  following 
P.r'.R.lft2lD. 
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ORDER. 

That  the  so-called  "fuel  charge"  contained  in  the  schedule  of 
rates  filed  by  the  defendant  on  November  27,  1920,  shall  be 
and  the  same  is  hereby  discontinued  as  of  that  date,  and  that  no 
charges  on  account  of  the  same  shall  be  made  or  collected  by  the 
defendant. 

W.  A.  Dutton,  W.  R.  Warner,  Public  Service  Commission  of 
Vermont. 


VIRGINIA  STATE  CORPORATION  COMMISSION. 

COMMONWEALTH  OF  VIRGINIA  EX  RBL.  AUGUSTA 
COUNTY  FARMERS'  MUTUAL  TELEPHONE  COM- 
PANY, INC. 

i;. 
STAUNTON  MUTUAL  TELEPHONE  COMPANY. 

[Case  No.  510.] 

Service  —  Telephones  —  Physical  conneetion, 

1.  The  existence  of  two  telephone  exchanges  in  a  single  community 
whose  interests  are  united,  is  economically  unsound,  comm^cially  dis- 
astrous, and  socially  wrong. 

Service  —  Cotnmisaion^s  jurisdiction  —  Telephones  »  Physical  con- 
nection, 

2.  A  telephone  company,  which  has  submitted  to  the  jurisdiction 
of  a  Commission  praying  for  physical  connection  with  another  com- 
pany, cannot  deny^  the  jurisdiction 'in  the  event  that  it  does  not  ap- 
prove of  the  Commission's  finding. 

Rates  —  Telephones, 

3.  A  rural  telephone  company,  seeking  connection  with  a  city  com- 
pany, was  directed  to  pay  to  the  cit}'  company  $2  per  station  per 
annum,  $1  of  this  representing  the  expense  of  building  and  maintain- 
ing a  trunk  line  between  the  two  exchanges  and  the  other  dollar 
representing  the  additional  cost  of  giving  the  service  in  the  exchange. 

Rates  —  Telephones  —  Switching  rates. 

4.  A  farmers'  telephone  company,  seeking  connection  with  a  city 
telephone  company,  was  authorized  to  advance  its  switching  rates  to 
owners  of  privately  owned  and  maintained  farmers'  lines  from  $3  to  |6 
per  annum. 

^  [April  27,  1921.] 

P.U.R.1921D. 
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Petition  to  require  a  physical  coiiiiection  between  two  tele- 
phone companies  and  to  fix  and  determine  rates,  charges,  rules, 
and  regulations  and  requirements  for  the  operation  of  the  lines 
and  switchboards;  physical  connection  ordered  and  rates  fixed, 
together  with  rules  and  regulations. 

Appearances:  Quarles  &  Pilson,  for  petitioner;  S.  D.  Tim- 
berlake,  Junior,  and  J.  M.  Perry,  for  respondent;  Joseph  A. 
Glasgow,  for  Staunton-Augusta  Chamber  of  Commerce. 

By  the  Commission:  This  case  has  been  pending  for  more 
than  five  years,  the  petition  having  been  filed  on  the  25th  day  of 
February,  1916. 

The  Staunton  Mutual  Telephone  Company,  whose  property 
was  acquired  by  the  Chesapeake  &  Potomac  Telephone  Company 
of  Virginia,  and  hereinafter  called  the  City  Company,  has  owned 
and  operated  for  many  years  in  the  city  of  Staunton,  a  telephone 
exchange.  To  it  were  connected  a  number  of  privately  owned 
and  maintained  farmers'  lines,  for  which  switching  service  was 
given  in  the  Staunton  exchange,  so  that  the  owners  of  the.^o 
lines  might  have  communication  with  the  telephone  stations 
within  the  city. 

The  Augusta  County  Farmers'  ^lutual  Telephone  Company, 
hereinafter  called  the  County  Company,  was  organized,  it  was 
stated,  because  of  dissatisfaction  with  the  service  rendered  by 
the  City  Company ;  some  of  the  farmers'  lines  severed  their  con- 
nections with  the  City  Company  and  connected  with  the  County 
Company,  which  established  an  exchange  just  outside  the  city 
limits  of  Staunton  and  is  n6w  operating  there.  This  resulted, 
of  course,  in  severing  the  connections  between  these  farmers' 
lines  and  the  city  stations. 

To  cure  this  situation,  the  County  Company  filed  its  petition 
with  the  Commission  in  1916,  requesting  an  order  to  force 
physical  connection  between  the  two  companies  and  fix  the  terms. 

Evidence  was  taken  and  the  matter  fully  argued  and  on  Au- 
gust 2,  1916,  the  Commission  entered  its  order,  leaving  the  con- 
nection optional  with  the  petitioner,  the  County  Company,  and 
requiring  connection  with  the  City  Company  upon  demand  of 
the  County  Company  and  further  providing  that  in  the  event 
the  connection  was  made,  the  County  Company  should  pay  the 

P.U.R.1921D. 


Digitized  by 


Google 


COM.  OF  VIRGINIA  EX  REL.  v.  STAUNTON  MUT.  TEL.  CO.     153 

City  Company  $3  per  year  for  each  and  every  one  of  the  tele- 
phones on  its  lines  thus  connected. 

In  an  opinion  filed  on  the  same  date  by  the  Honorable  Robert 
R.  Prentis,  former  chairman  of  the  Commission,  the  following 
language  appears  [Com.  ex  rel.  Augusta  County  Farmers'  Mut. 
Teleph.  Co.  v.  Staunton  Mut.  Teleph.  Co.  1916  Ann.  Eep.  Ya. 
S.  C.  C.  34,  37,  P.U.R.1916E,  1061,  1063]  : 

"If  the  question  had  been  submitted  to  the  Commission  prior 
to  the  establishment  of  tlie  switchboard  of  the  County  Company 
there  can  be  no  doubt  whatever  that  the  Commission  would  have 
determined  that  a  duplication  of  the  service  was  unnecessary, 
and  that  if  the  service  of  the  City  Company  was  inefficient  it 
should  be  required  to  improve  such  service,  and  that  the  dupli- 
cation of  switchboards  under  the  conditions  above  related  would 
impair  the  efficiency  of  the  service,  and  would  hinder  rather 
than  promote  the  public  interest. 

♦  "The  wisest  remedy  for  inefficient  service  is  not  the  unneces- 
sary duplication  of  facilities  but  the  improvement  of  such  serv- 
ice. It  may  be  true  that  as  between  the  private  owners  of  the 
telephones  on  the  thirteen  lines  connected  with  the  switchboard 
of  the  County  Company  the  service  is  greatly  improved,  but  as 
a  consequence  of  this  improvement  they  have  been  absolutely 
cut  off  from  communication  with  more  than  two  thousand  other 
telephone  holders  connected  with  the  Staunton  switchboard. 

"It  seems  plain  to  us,  therefore,  that  as  the  result  of  the  effort 
to  benefit  the  few,  the  many  have  been  seriously  inconvenienced 
and  the  larger  public  interest  injuriously  affected." 

Commissioner  Rhea  concurred  in  the  findings  and  the  opin- 
ion, and  Commissioner  Wingfield  filed  a  dissenting  opinion  in 
which,  while  assenting  to  the  principle  that  in  the  public  in- 
terest the  two  companies  should  be  required  by  the  Commission 
to  connect  their  telephone  exchanges,  the  compensation  fixed 
was  in  his  judgment  excessive. 

The  County  Company  was  evidently  dissatisfied  with  the 
findings  of  the  Commission  and  did  not  take  advantage  of  the 
optional  terms  of  the  order. 

On  December  13,  1917,  Chairman  Prentis  having  been  suc- 
ceeded by  Chairman  Gamett,  the  matter  was  revived  and  the 
whole  case  was  referred  to  the  Conamission's  engineer  to  secure 
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additional  evidence  and  information.  The  engineer's  report  was 
filed  on  December  6,  1918,  recommending  that  the  connection 
be  made  and  that  the  County  Company  should  pay  to  the  City 
Company  1  cent  for  each  completed  call  between  the  two  ex- 
changes. The  County  Company  excepted  to  this  finding  and 
the  matter  was  further  argued  before  the  Commission  on  Feb- 
ruary o,  1919.  It  does  not  appear  that  an  order  was  entered, 
and  later,  in  1919,  there  were  further  changes  in  the  personnel 
of  the  Commission. 

^During  the  pendency  of  our  case  No.  855,  which  involved  not 
only  the  rates,  charges,  practices,  and  regulations  throughout 
the  state  of  the  Chesapeake  &  Potomac  Telephone  Company  of 
Virginia,  but  also  the  contractual  relations  between  that  com- 
pany and  its  connecting  companies,  this  case  was  held  in  abey- 
ance on  the  supposition  that  out  of  the  general  telephone  case 
might  be  evolved  findings  which  would  be  applicable  in  this  in- 
stance. This,  however,  was  not  the  case,  since  the  Staunton 
situation  is  a  distinct  anomaly. 

In  August,  1920,  the  Commission  made  a  tentative  suggestion 
for  a  settlement  which  was  declined  by  the  County  Company 
and  which,  it  now  appears,  was  not  fully  understood.  The  Coun- 
ty Company  stated  its  desire  to  oflFer  an  alternative  filan  of  set- 
tlement. 

The  Commission  fixed,  on  April  0,  1921,  as  a  day  for  a  final 
hearing,  notifying  all  parties. 

Counsel  for  the  County  Company  appeared  on  that  date  and 
requested  the  Commission  not  to  enter  an  order,  to  the  injury 
of  either  company. 

The  City  Company  was  presented  by  counsel,  having  no  fur- 
ther facts  to  present  to  the  Commission,  but  urging  the  desira- 
bility of  some  settlement. 

The  Staunton-Augusta  chamber  of  commerce  employed  coun- 
sel who  on  behalf  of  his  client  requested  the  Commission  in  tlie 
public  interest  to  see  that  the  community  was  not  longer  divided, 
one  part  being  cut  oflF  from  another. 

The  County  Company  no  longer  desires  this  connection  and 
has  moved  that  its  petition  be  dismissed.  It  seems,  however,  to 
be  the  conviction  of  all  others  in  the  community  that  the  con- 
nection should  be  made  and  that  service  should  be  freely  given 
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between  the  two  companies.  Apparently,  this  could  be  done 
without  hardship  to  either  company  or  any  telephone  subscriber. 

[1]  The  city  of  Staunton  and  its  surrounding  territory  form 
one  community.  Intercourse  by  wire  should  be  general  and  un- 
interrupted. The  interests  of  this  community  are  one  by  every 
tie  and  a  situation,  which  permits  two  telephone  exchanges  in  a 
single  community,  is  economically  unsound,  commercially  disas- 
trous, and  socially  wrong. 

The  Commission's  engineer  in  his  report  of  December  6,  1918, 
said: 

"There  is  no  valid  engineering,  technical,  or  economic  reason, 
under  competent  supervision  by  public  authority,  for  the  con- 
tinued existence  of  a  separate  exchange  within  the  area  directly 
served  for  years  by  the  Staunton  telephone  exchange." 

However,  the  separate  exchange  exists  and  is  in  operation 
and,  as  Judge  Prentis  clearly  indicated  in  his  opinion  of  Aug- 
ust 2,  1916,  the  condition  must  be  recognized  and  dealt  with  by 
the  best  available  means.  There  being  two  exchanges  the  Oom- 
iiiijjsion  can  Restore  the  proper  communication  between  all  points 
of  the  conmnuiity,  only  by  ordering  a  physical  connection  to  be 
iiiado. 

There  seems  some  difference  of  opinion  regarding  the  number 
«.f  telephones  connected  with  the  two  exchanges.  In  this,  we  are 
not  interested,  and  since  there  is  a  substantial  number  of  tele- 
phones ctmnected  with  each  of  two  exchanges  in  one  community, 
we  give  no  consideration  to  the  actual  number  which  does  not 
affect  the  principle  involved. 

[2]  Reference  has  been  made,  to  the  jurisdiction  of  the  Com- 
mission tipon  the  suggestion  that  the  County  Company  is  purely 
mutual.  It  seems  only  necessary  for  the  Commission  to  quote 
with  a[)proval  from  memorandum  prepared  by  its  counsel  on 
3Iarch  8,  1921,  as  follows:  "Under  the  circumstances,  the  Au- 
gusta County  Company,  having  submitted  itself  to  the  juris- 
diction of  the  Commission  praying  for  the  physical  connection 
on  terms  and  conditions  to  be  prescribed  by  the  Commission,  it 
follows  that  it  cannot  now  deny  such  jurisdiction  or  take  the 
position  that  it  will  recognize  the  validity  of  the  judgments  of 
the  Commission  only  in  the  event  that  such  orders  meet  with  the 
approval  of  that  company/* 
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.  .  .  ''I  see  no  reasonable  ground  for  doubting  that  the 
Commission  has  jurisdiction  in  this  case.'' 

[3]  We  find  that  the  connection  between  the  two  companies 
should,  in  the  public  interest,  be  made  compulsory  and  that  the 
County  Company  should  pay  to  the  City  Company  $2  per  station 
per  annum. 

Eoughly  speaking,  $1  of  this  represents  the  expense  of  build- 
ing and  maintaining  the  trunk  lines  (estimated  at  20)  between 
the  two  exchanges,  all  of  wliich  expense  the  Commission  is  plac- 
ing on  the  City  Company.  The  other  dollar  represents  the  addi- 
tional cost  of  giving  the  service  in  the  exchange. 

[4]  Assuming  that  the  additional  service  in  the  County  Com- 
pany's exchange  will  also  cost  that  company  $1  per  subscriber, 
it  would  seem  natural  for  the  County  Company  to  advance  its 
switching  rates  to  owners  of  privately  owned  and  maintained 
farmers'  lines  from  $3  to  $G  per  annum,  which  is  a  reasonable 
charge  for  switching  at  modern  costs.  The  Commission  will 
also  require  the  Chesapeake  &  Potomac  Telephone  Company  to 
make  charge  for  switching  farmers'  privately  owned  and  main- 
tained lines  not  less  than  that  made  by  the  Augusta  County 
Farmers'  Mutual  Telephone  Company  for  similar  service. 

An  order  will  be  entered  carrying  these  views  into  effect. 


WASHINGTON  DEPARTMENT  OF  PUBI.IC  WORKS. 

KITSAP  COUNTY  TRANSPOETATION  COMPANY 

V, 

POULSBO  TRANSPORTATION  COMPANY. 

[No.  5212.] 

-  Return  ^  Reanonahlefiess  <—  Operation  at  a  lo88  ^  Competition, 

A  boat  company  was  not  allowed  to  operate  at  a  loss,  since  such 
operation  would  not  only  impair  its  ability  to  give  proper  service,  but 
would  reduce  the  earnings  of  a  competitor  which  were  no  more  than 
reasonable  and  sufficient  to  enable  it  to  render  proper  service. 

[May  24,  1921.] 

Co^rpT.AixT  against  low  rates  of  a  boat  transportation  com- 
pany; complaint  sustained  and  higher  rate  schedule  ordered. 
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By  thr  Department:  This  matter  came  on  r^iilarly  for 
hearing,  pursuant  to  notice  duly  given,  at  Seattle,  Washington, 
on  the  15th  day  of  April,  1921,  before  supervisor  of  transpor- 
tation, Frank  R.  Spinning,  the  Department  being  represented 
by  O.  O.  Calderhead,  traffic  expert  and  U.  C.  Carpenter,  assist- 
ant utility  auditor;  E.  J.  Delbridge,  official  reporter,  reporting 
the  proceedings. 

The  complainant  was  represented  by  Phillip  D.  Maebride, 
its  attorney,  and  Lyman  Hinckley,  its  president ;  the  respondent 
was  represented  by  G.  T.  Mogan,  its  attorney. 

Witnesses  were  sworn  and  examined  and  documentary  evi- 
dence introduced  and  the  Department  being  fully  advised  in  the 
premises,  makes  the  following  findings  of  fact  and  order. 

Findings  of  Fact. 

L 

That  'the  Kitsap  County  Transportation  Company  is  a  cor- 
poration organized  under  the  lawa  of  the  state  of  Washington 
and  is  engaged  in  the  operation  of  vessels  for  hire  on  the  waters 
of  Pnget  Sound. 

IT. 

That  the  Poulsbo  Transportation  Company  is  a  corporation 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  Washington  and  is  engaged  as  a  public  service  company 
operating  boats  for  hire  on  Puget  Sound. 

III. 

That  on  IXfarch  22,  1921,  the  complainant  filed  \vith  this  De- 
partment, formerly  the  Public  Service  Commission  of  Washing- 
ton, a  complaint  reciting  therein  that  it  was  maintaining  a  reg- 
ular schedule  of  service  between  Seattle  and  the  towns  of  Su- 
quamish  and  Seabold  for  carrying  passengers  and  freight,  and 
that  it  had  filed  with  this  Department  its  Supplement  No.  3  to 
Passenger  Tariff  Xo.  4,  and  that  the  fares  therein  set  forth  were 
fair,  reasonable,  and  sufficient;  that  at  the  time  said  tariff  was 
filed  the  respondent,  Poulsbo  Transportation  Company,  was 
not  furnishing  any  service  whatsoever  to  the  town  of  Suquamish 
and  that  subsequent  thereto  the  respondent  filed  a  tariff,  the  rates 
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and  fares  of  which  are  unfair,  unreasonable,  unremnnerative, 
and  insufficient. 

The  respondent  answered  said  complaint  denying  the  allega- 
tions of  the  same  and  contended  that  the  proposed  rates  are  fair, 
reasonable,  remunerative,  and  sufficient  and  that  the  rates  charged 
by  the  complainant  are  excessive  and  discriminatory  and  will 
injure  and  retard  the  growth  and  development  of  said  commu- 
nities. 

It  developed  at  the  hearing  that  the  Poulsbo  Transportation 
Company,'  with  authorized  capital  stock  of  $50,000  and  paid 
in  subscription  March  31,  1921,  of  $12,159.60  most  of  which  is 
held  by  the  residents  of  Poulsbo,  took  over  the  property  of  the 
Liberty  Bay  Transportation  Company  and  began  operation  to 
Liberty  Bay  points  JsTovember  13,  1920. 

The  respondent  company  owns  but  one  boat,  the  S.  S.  *^ Ath- 
lon" which  was  not  being  operated  because  of  pending  litiga- 
tion over  its  ownership. 

It  further  appears  that  the  service  actually  maintained  by  the 
respondent  between  Seattle  and  Liberty  Bay  points  is  being 
maintained  by  a  chartered  boat  for  which  it  is  paying  $15  per 
day,  said  sum  being  paid  in  advance  each  month. 

It  is  evident,  from  the  ebove  facts,  that  the  respondent  in 
this  case  is  not  in  a  position  to  render  adequate  service  to  the 
various  communities  served  by  these  two  competing  companies, 
while,  on  the  contrary,  we  have  every  reason  to.  believe  that  the 
complainant  has  adequate  equipment  and  is  willing  to  main- 
tain a  high  standard  of  service  to  all  points  touched,  and  while 
the  respondent  seeks  to  maintain  a  lower  rate  than  that  charged 
by  the  complainant,  that  does  not  seem  advisable  when  it,  the 
respondent,  has  lost  money  under  said  rate  ever  since  it  com- 
menced operation  after  taking  over  the  property  of  the  Liberty 
Bay  Transportation  Company  November  13,  1920;  and,  to  per- 
mit it  to  continue  operation  at  its  present  scale  of  rates  would 
not  only  further  impair  its  ability  to  give  proper  service,  but 
it  would  reduce  the  earnings  of  the  complainant,  which  are  no 
more  than  reasonable  and  sufficient  to  enable  it  to  render  prop- 
er service  under  the  present  conditions. 
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This  Department  expects  the  parties  to  this  controversy,  and 
ethers,  engaged  in  a  similar  occupation,  to  keep  their  boats  clean 
and  sanitary  and  provide  and  keep  in  good  condition  reasonable 
ventilating  and  lighting  facilities  on  all  boats  used  for  the  carry- 
ing of  passengers,  but  it  would  hardly  be  fair  to  expect  these 
utilities  to  maintain  that  high  standard  of  service  witliout  allow- 
ing them  some  return  from  their  investment. 

It  has  been  the  policy  of  the  Department,  and  we  believe  it  is 
consistent  with  good  business  as  well  as  conducive  to  the  best 
interest  of  a  community  to  allow  the  utility  a  reasonable  return 
for  the  service  rendered.  On  the  contrary,  we  do  not  think  it 
is  to  the  best  interest  of  the  community  to  allow  the  carriers 
that  are  intrusted  with  the  care  of  human  life  while  navigating 
the  dangerous  waters  of  the  Puget  Sound,  to  engage  in  a  rate 
war  that  is  bound,  sooner  or  later,  to  be  reflected  in  the  kind  of 
service  rendered,  and  in  time  will  result  in  rates  greatly  in  ex- 
cess of  the  present  charge,  to  enable  them  to  reimburse  them- 
selves for  the  losses  sustained  during  such  a  rate  war. 

We  believe  that  the  people  living  in  these  suburban  homes 
are  entitled  to  efficient,  regular  and  permanent  service  from  these 
carriers  and  we  would  hesitate  to  enter  an  order  that  would 
oblige  them  to  operate  at  a  loss  or  reduce  the  efficiency  of  their 
service  to  such  a  point  that  it  would  be  unsafe  for  the  traveling 
public  to  ride  on  their  boats.  Safety  must  be  the  watchword  of 
this  Department  when  dealing  with  carriers.  Anything  short 
of  that  in  this  particular  case  will  make  it  too  precarious  for 
the  people  engaged  in  business  in  the  city  of  Seattle  to  make 
their  homes  in  these  attractive  communities^  and  they  wiU  be 
obliged,  for  their  own  safety,  to  go  elsewhere  to  establish  their 
homes. 


WISCOXSIX  RAHiROAB  COMMISSION. 

EE  WISCONSIN  VALLEY  ELECTRIC   COMPANY. 

[U-2368.] 

Bates  ^  Bettsanableness  —  EleotrieiPy, 

Increased  rural  electric  rates  were  authorized  although  such  rates 
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would  result  in  a  temporary  discrimination  between  consumers  on  old 
extensions  who  had  contributed  to  the  cost  of  construction  and  consum- 
ers on  new  extensions. 


Rates  —  Electricity  —  Rural  service. 

Discussion  of  the  cost  of  rural  electric  service,  p.  162. 

[May  4,  1921.] 

Application  for  authority  to  fix  niral  electric  rates;   rate" 
schedule  established. 

By  the  Commission:  On  Xoveinber  3  and  Xovember  18, 
1919,  the  Wisconsin  Valley  Electric  Company  contracted  for 
the  construction  of  two  rural  electric  extensions.  The  contracts 
provided  that  the  niral  consumers  should  pay  certain  fixed  sums 
designed  to  cover  the  construction  cost  of  the  lines  and  included 
a  provision  referring  to  rates  reading  as  follows :  "Each  of  said 
consumers  promises  and  agrees  to  pay  the  company  for  the  serv- 
ice and  electricity  furnished  and  used,  in  accordance  with  its 
schedule  of  rates  in  force  covering  the  class  to  which  the  con- 
sumer belongs,  said  payments  to  be  made  at  such  time  and  in 
such  manner  as  the  company  may  require." 

On  February  19,  1920,  the  company  filed  with  this  Commis- 
sion with  the  provision  that  they  expire  by  limitation  on  August 
30,  1920,  the  following  rates  for  this  business: 

11^  jrross  10^  net  per  kw.  hr.  for  the  first  50  kw.  hr.  per  mo. 
9^  gross    8<  net  per  kw.  hr.  for  the  next  100  kw.  hr.  per  mo. 
G<t  gross     54  net  per  kw.  hr.  for  all  over  150  kw.  hr.  per  mo.    ' 

The  difference  between  gross  and  net  to  constitute  a  discount 
for  payment  on  or  before  the  15th  of  the  month  in  which  the 
bill  is  rendered: 

Plus  a  service  charge  per  month  of: 

$3.00  per     1^  KVA.  transformer. 

5.00  per     3     KVA.  transformer. 

7.50  per     5     KVA.  transformer. 
10.50  per     7^  KVA.  transformer. 

14.00  per  10     KVA.  transformer. 

20.00  per  15     KVA.  transformer. 

Complaint  by  certain  consumers  disclosed  to  the  company  that 

in  some  cases  service  charges  were  not  being  made  according  to 

this  filed  schedule  and  through  an  error  in  attempting  to  correct 

this  billing  a  flat  service  charge  of  $3  per  month  was  made  to 

all  consumers. 
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A  protest  was  m&Je  lo  the  Commission  by  certain  consumers 
against  the  application  of  this  service  charge  and  a  hearing  was 
held  at  Madison  on  January  12,  1921. 

The  appearances  were  Mr.  L.  A.  Pradt,  Junior,  representing 
the  company  and  Mr.  E.  P.  Gorman  representing  fourteen  dif- 
ferent subscribers.  w 

The  petitioners  submitted  evidence  to  flliow  that  the  rural  busi- 
ness to  be  self  supporting  must  pay  a  materially  higher  rate  than 
city  business  and  an  affidavit  by  an  employee  who  negotiated  the 
contracts  with  cifrht  of  the  consumers.  This  affidavit  reads  in 
part  as  follows :  *'  Xo  particular  schedule  of  rates  were  contract- 
ed for  or  promised  by  me  except  such  rates  as  might  be  from 
time  to  time  determined  by  the  Raih'oad  Commission  of  "Wis- 
consin. All  terms  of  said  contract  were  included  in  the  written 
contract  made  by  me  with  the  above  named  subscribers  in  behalf 
of  the  Wisconsin  Valley  Electric  Company." 

Also  an  affidavit  by  Mr.  if.  C.  Ewing  reading  in  part  as  fol- 
lows :  *'In  a  conference  held  in  the  offices  of  the  company  in 
Wausau  during  the  summer  1920  a  committee  of  these  farmers 
v/as  advised  by  the  depon^jnt  that  the  company  would  make  no 
modification  in  the  contract  and  would  not  furnish  electric  serv- 
ice upon  any  terms  other  than  the  rural  rates  then  on  file  with 
the  Commission  and  in  effect  or  which  from  time  to  time  might 
be  put  in  effect  by  the  Railroad  Commission,  but  that  if  said 
terms  and  rates  were  not  satisfactory,  the  company  would  can- 
cel said  contracts  and  w^ould  refund  to  these  fanners  all  money 
which  had  been  advanced  and  pay  them  6  per  cent  interest  upon 
same  from  the  date  upon  which  payments  had  been  made. 

This  proposition  was  declined  and  after  due  consideration 
by  the  farmers  the  company  was  advised  that  they  desired  the 
line  built  and  put  in  commission  on  the  contract  basis." 

The  consumers  submitted  twelve  affidavits,  seven  reading  in 
part  as  follows: 

*'That  said  affiant  was  informed  by  the  officers  of  said  com- 
pany before  the  line  was  installed  and  as  an  inducement  to  in- 
stall that  their  flat  service  charge  would  not  be  over  $1  per 
month." 

And  5  affidavits  reading  in  part  as  follows:  'That  the  said 
affiajit  was  informed  by  the  agents  of  said  company  before  the 
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line  was  installed  and  as  an  inducement  to  install  the  line  that 
their  flat  service  charge  would  not  be  more  than  the  rate  for 
Marathon  city,  Wisconsin." 

As  the  rural  business  of  electric  utilities  increases,  it  is  be- 
coming generally  recognized  that  the  costs,  incident  to  rural 
service,  are  greatly  in  ekcess  of  the  cost  of  city  service.  The 
problem  of  making  rural  business  pay  the  same  rate  of  return 
as  city  business  has  been  discussed  at  considerable  length  in  pre- 
vious orders  of  this  Commission. 

If  utilities  are  to  be  expected  to  meet  the  demand  that  exists 
for  this  class  of  service  and  the  present  reluctance  of  utilities 
to  engage  in  this  class  of  business  is  to  be  overcome,  it  is  essen- 
tial that  rural  business  be  served  on  a  self  sustaining  basis. 

On  the  other  hand,  when  a  consumer  has  made  substantial 
l)ayniciits  toward  the  cost  of  construction  which  becomes  the 
property  of  a  utility,  and  when  these  payments  have  been  made 
on  the  basis  of  agreements  or  understandings  as  to  rates  to  be 
paid  for  service,  such  agreements  or  understandings,  whether 
actual  or  implied  should  be  given  consideration  in  fixing  rates. 
This  situation  is  quite  different  from  authorizing  a  necessary 
increase  in  urban  rates.  In  this  case,  the  consumer  has  made 
substantial  payments  for  the  right  to  receive  service  under  speci- 
fied conditions  and,  ordinarily,  such  refunds  as  he  receives  only 
reimburse  him  to  a  slight  extent  for  his  expenditure;  the  busi- 
ness is  usually  only  a  very  small  part  of  the  total  business  of 
the  utility  and  a  prohibitive  rate  on  account  of  an  ill  advised 
extension  would  result  in  practical  confiscation  of  the  amounts 
paid  toward  construction  cost. 

It  is,  therefore,  of  vital  importance  that  contracts,  agreements 
and  understandings  between  utilities  and  rural  consumers  em- 
body all  unusual  features  of  the  rate  to  be  charged  for  servica 
In  the  absence  of  definite  understandings  as  to  service  charges, 
high  minimiam  bills  or  other  charges  peculiar  to  rural  business 
a  consumer  is  justified  in  believing  that  he  will  receive  service 
at  urban  rates  in  consideration  of  having  paid  all  or  part  of 
the  construction  cost  of  a  line.  If,  on  the  basis  of  such  belief, 
he  has  advanced  considerable  sums  of  money,  consideration 
should  be  given  to  such  understandings. 

[1]  Bural  communities  must  be  served  and  utilities  caiiliot 
P.U.R.1921D. 
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be  expected  to  take  on  bofiiness  which  obviously  results  in  a 
loss.  It>  therefore,  appears  that  even  though  it  is  necessary  to 
give  some  consideration  to  existing  agreements,  at  least  during 
the  normal  life  of  the  construction  paid  for  by  the  consumer, 
that  this  should  not  prevent  a  utility  from  filing  and  applying 
rules  for  future  business  which  will  enable  rural  applicants  for 
service,  who  are  willing  and  able  to  pay  an  adequate  rate,  to 
obtain  such  sei*vice.  The  resulting  temporary  discrimination 
in  rates  between  consumers  on  old  and  new  extensions  is  in  our 
opinion  not  an  unreasonable  discrimination  provided  the  loss- 
to  the  utility  is  not  shifted  to  any  other  portion  of  its  business. 
It  is  our  opinion  that  a  greater  revenue  is  necessary  fronk 
this  business  than  can  be  derived  from  city  rates  and  that,  to 
make  this  business  self  supporting,  a  materially  higher  rate 
than  that  proposed  by  the  company  would  be  required.  While 
affidavits  unsupported  by  direct  testimony  and  opportunity  for 
cross  examination  cannot  be  regarded  as  conclusive  evidence,  it 
appears  that,  in  this  case,  the  consumers  were  given  the  oppor- 
tunity to  withdraw  from  the  agreement  into  which  they  had  en- 
tered without  full  knowledge  of  the  rates  to  be  charged  for  serv- 
ice and  that  they  did  not  avail  themselves  of  this  opportunity. 
It,  therefore,  appears  that  the  rates  proposed  by  the  company 
are  not  unreasonable. 


ARIZONA  CORPORATION  COMMISSION. 

BE  CENTRAL  ARIZONA  LIGHT  &  POWER  COMPANY. 
[Docket  No.  1213~E-87,  Decision  No.  1271.] 

ValuaUon  ~  Worlcing  capital  —  Qas. 

1.  Working  capital  constituting  approximately  forty  per  cent  of 
company's  gas  revenue,  was  held  to  be  a  greater  amount  than  necessary. 

Valuation  —  Working  capital  —  Qas  —  Amount, 

2.  A  gas  company  was  allowed  a  working  capital  of  $80,000l 
Apportionment  —  JElectricity  and  gas  —  Combined  for  regulatiofu 

8.  The  business  of  an  electric  and  gas  department  of  a  public  «til^ 
ftj  were  combined  for  regulation  purposes  in  a  city  where  the  consmners 
of  one  commodity  were,  to  a  large  extent,  consumers  of  the  other,  on 
the  ground  that  temporary  fluctuationa  in  operating  costs  of  omr  vtlU;^ 
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would  be  stabilized  bo  tliat  rates  of  one  commodity  would  not  have  to 
be  advanced  until  the  return  on  the  property  employed  in  both  utilities 
was  less  than  the  minimum  allowable  return. 
Valuation  —  Ascertainment  of  ~  Former  valuation  plus  additions, 
4.  The  valuation  of  a  combined  gas  and  electric  utility  was  ascer- 
tained by  adding  to  a  valuation  made  seven  years  previous,  the  cost  of 
additions  as  shown  by  the  books  of  the  company. 

Return  ^  Reasonableness  —  Attraction  of  capital. 

6.  It  is  essential  to  the  growth  and  prosperity  of  a  city  served  by 
a  public  utility  company  that  the  company  be  allowed  to  earn  a  return 
upon  its  investment  to  enable  it  to  pay  sufficiently  high  rates  for  money 
in  order  to  attract  a  ready  flow  of  capital  into  its  business  and  to  main- 
tain itself  financially  sound,  especially  when  the  rapid  growth  of  the 
city  compels  annual  issues  of  new  securities  to  meet  the  requirements 
of  growth. 

Return  —  Reasonableness  —  Reserve  funds  tised  without  interest, 

6.  The  fact  that  a  public  utility  is  allowed  to  use  its  reserves  in 
its  business  without  paying  Interest  therefor,  nor  having  the  valuation 
reduced  on  that  account,  should  be  considered  in  determining  a  reason- 
able amount  of  return. 

Return  —  Gas  and  electricity  —  Amount. 

7.  A  combined  gas  and  electric  utility  was  allowed  a  return  of  10 
per  cent  upon  the  value  of  the  property,  with  a  margin  of  2  per  cent 
before  the  inauguration  of  a  rate  inquiry. 

Rates  —  Reasonableness  —  Gas  and  electricity. 

8.  A  gas  and  electric  utility  was  allowed  increased  gas  rates  to 
compensate  for  advances  in  the  cost  of  fuel  oil,  with  directions  to  equal- 
ize electric  rates  in  order  to  produce  a  fair  return. 

[April  12,  1921.] 

Application  for  authority  to  increase  gas  rates;  increased 
rate  schedule  authorized. 

Appearances:  J.  E.  Nelson,  on  behalf  of  the  City  of  Phoenix; 
C.  M.  Gandy,  Ben  Ferguson,  and  H.  M.  Berry,  for  the  Com- 
mission; H.  L.  Aller,  for  the  company. 

By  the  Commission:  Application  herein  was  filed  Novem- 
ber 4,  1920,  by  the  Pacific  Gas  &  Electric  Company  of  Phoenix 
for  authority  to  increase  its  rates  for  gas.  Subsequent  to  the 
filing  of  the  application  and  prior  to  the  hearing  of  the  case,  the 
property  of  Pacific  Gas  &  Electric  Company  was  acquired  by 
Central  Arizona  Light  &  Power  Company.  Upon  application 
of  the  latter  company  the  proceedings  were  conducted  by  it 

The  application  prays  for  the  establishment  of  rates  as  fol- 
lows: 

P.U.R.1921D. 
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For  first    2,000  feet  (<l    ^.30  per  M 

For  next    3.000  feet  ^   2.10  per  M 

For  next    .),00»)  feet  @ : 1.90  per  M 

For  all  above  10,000  feet  @   1.70  per  M 

Minimum  charge  per  month,  $1.00. 

The  above  rate  per  thousand  feet  to  increase  or  decrease  5 
cents  with  each  increase  or  decrease  respectively  of  18  cents  in 
the  cost  of  oil  per  barrel  f.o.b.  Phoenix. 

Hate  for  High  Pressure  Gas. 

Twenty  cents  per  thousand  feet  in  addition  to  the  above  rates. 

The  above  rates,  as  proposed  by  the  company,  would  effect  an 
increase  of  50  cents  per  thousand  feet  over  existing  rates. 

The  application  set  forth  that  due  to  large  increases  in  the 
cost  of  fuel  oil,  labor,  ahd  taxes,  the  cost  of  operation  of  the  com- 
pany has  increased ;  and  that,  due  to  the  fact  that  the  cost  of  all 
property  going  to  make  up  the  utility's  plant  has  increased  over 
the  original  cost  of  same,  the  reserves  being  set  up  for  replace- 
ment of  such  property  are  not  being  set  up  in  amount  sufficient 
to  insure  replacement  of  the  property  upon  depletion,  from  such 
reserves.  The  company  also  set  forth  that  the  cost  of  money 
has  increased  to  such  an  extent  that  the  rate  of  return  heretofore 
established  is  inadequate  to  attract  capital  to  the  business  for  its 
property  additions.  The  rate  advances  prayed  for,  therefore, 
were  desired  to  compensate  for  advances  in  operating  cost,  and 
to  yield  a  higher  return  on  the  investment,  and  also  sufficient 
to  enable  the  company  to  set  up  depreciation  reserves  amount- 
ing to  4  per  cent  per  year  on  the  depreciable  property  at  a  value 
equivalent  to  replacement  cost  of  such  property  at  present  cost 
levels. 

Pursuant  to  due  notice,  hearing  was  had  by  the  Commission 
in  Phoenix,  November  23  and  24,  1920.  The  city  of  Phoenix, 
represented  by  its  attorney,  J.  E.  Nelson,  entered  appearance 
on  behalf  of  the  gas  consumers,  and  evidence  was  taken  from 
W.  T.  Huddle,  employed  by  the  city  as  a  gas  expert. 

An  order  was  issued  in  this  case  on  December  29,  1920,  in 
which  an  increase  of  30  cents  per  thousand  feet  in  gas  rate  was 
granted  to  compensate  the  company  for  fuel  oil  increases  only, 
and  the  minimum  charge  was  increased  from  50  cents  to  $1  per 
month.  In  such  order,  this  Commission  stated  that  it  could 
dispose  of  the  application  more  confidently  after  the  figures 
P.U.R.1921D. 
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showing  the  compan/s  operations  for  the  full  year  1920  wrero 
in  hand,  and  the  final  disposition  of  the  matter  was,  therefore, 
deferred  until  such  time. 

Depredation  Reserves. 

In  support  of  its  claim  that  the  present  charges  to  operation 
covering  depreciation  are  insufficient,   applicant  presented    in 
evidence  the  same  data  submitted  by  the  Arizona  Gas,  Electric 
Light  &  Power  Association  in  a  hearing  in  Docket  No.  1183-E- 
80.     Our  findings  in  the  general  investigation  of  depreciation 
rates  and  fair  return  have  been  filed  and  an  order  issued,  and 
we  can  dispose  of  company's  claim  herein  for  a  larger  deprecia- 
tion allowance  by  reference  to  that  portion  of  our  order   in 
Docket  No.  1183-E-80,  which  states:    "After  a  period  of  two 
or  more  years  when  cost  levels  have  fallen  to  a  stable  basis^  this 
Commission  will  entertain  an  application  from  the  companies 
concerning  the  inadequacy  of  depreciation  reserves  in  the  event 
the  reserves  then  being  set  up  are  insufficient  to  meet  replace- 
ment costs." 

Valuation. 

The  depreciated  value  of  the  company's  property  was  deter- 
mined by  this  Commission  in  1912  in  Docket  No.  1,  and  a  rate- 
making  valuation  was  then  established  which  has  constituted 
the  basis  for  succeeding  rate-making  valuations. 

Considerable  testimony  was  taken  at  the  hearing  concerning 
the  amount  of  working  capital  which  should  be  allowed  the  com- 
pany in  its  valuation.  The  company  offered  exhibits  purport- 
ing to  show  that  in  its  gas  utility  it  was  employing  $129,804 
as  working  capital  as  follows : 

Gas  supplies $32,800 

City  taxes  gas  prorata  in  adyance  4,900 

One-half  county  and  state  taxes  in  advance 4,800 

Gas  construction  in  progress   20.000 

Gas  bank  balance  required   Z.^QO 

Gas  unread  meters    14,887 

Gas  accounts  receivable   26,000 

Insurance  in  advance   312 

I*urifier  in  advance   3.472 

Fuel  stock  average  required  25,000 

Gas  pay  roll  exclusive  of  construction,  due  first  of  month 6,(K)0 

Totel    $142,371 

Less  gas  accounts  payable  first  of  month 12,567 

Total  gas  working  capital  required  (•.•••-7 $129,804 

P.U.R.1921D.  -    


Digitized  by 


Google 


RE  CENTRAL  ARIZONA  LIGHT  &  POWER  CO.  107 

[1]  Included  in  this  statement  is  an  item  of  $20,000,  cover- 
ing gas  construction  in  progress,  the  company  maintaining  that 
it  did  not  charge  interest  on  construction  in  progress  to  capital 
account  and,  therefore,  should  be  allowed  the  item  in  working 
capital.  The  remaining  elements  set  forth  are  properly  items 
to  be  included  in  determining  wt)rking  capital.  The  expert  wit- 
ness for  the  city  conceded  the  propriety  of  such  elements.  The 
statement,  however,  showed  the  condition  existing  at  a  definite 
time  and  did  not  reveal  whether  or  not  it  ropresented  the  aver- 
age condition  throughout  the  year.  A  working  capital  of  this 
amount  constitutes  approximately  forty  per  cent  of  the  com- 
pany's gross  revenue  from  gas  and  would  appear  to  be  a  greater 
amount  than  necessary. 

Mr.  Huddle  for  the  city  maintained  that  an  allowance  for 
working  capital  totaling  20  per  cent  of  the  gross  annual  revenue 
should  meet  the  requirements.  Mr.  Huddle  testified  in  part  as 
follows : 

"Attempts  have  been  made  to  analyze  it  in  somewhat  the  man- 
ner that  was  analyzed  here.  Analysis  is  somewhat  difficult.  The 
analysis  should  be  made  on  the  basis  of  average  necessary  stores 
and  supplies  for  the  year  and  not  the  requirements  of  any  par- 
ticular date.  As  to  the  necessary  stores  and  supplies  you  are 
located  a  distance  from  the  source  of  supply  and  that  enters  of 
course  into  it  In  that  working  capital  I  did  not  include, ,  how- 
ever, the  funds  which  would  be  necessary  to  carry  on  any  ex- 
pensive construction  but  merely  the  stores  and  supplies  which 
would  be  required  for  operation  and  maintenance  and  a  small 
stock  for  merchandise." 

[2]  The  conditions  here  are  somewhat  different  from  the 
average  conditions  throughout  the  country.  The  city  is  situa- 
ted 500  miles  from  the  nearest  source  of  supply,  requiring  heav- 
ier investment  in  all  supplies  to  insure  continuous  service  of  the 
utility.  Whereas  the  claims  of  the  company  are  considered  too 
high,  a  working  capital  of  $80,000  for  the  preceding  twelve 
months  is  considered  reasonable  and  will  be  so  ordered. 

[3]  In  Phoenix,  a  condition  exists  where  practically  the  en- 
tire community  is  supplied  with  both  gas  and  electricity,  the 
consumers  of  one  commodity  being  to  a  large  extent  consumers 
of  the  other.     One  company  supplies  both  commodities.     A 
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considerable  benefit  will  result  for  the  consumers  if  this  Com- 
mission regulates  the  gas  and  electric  business  as  one  utility  in- 
stead of  separately  as  two  utilities.  •  Such  a  procedure  would 
not  be  equitable  where  the  two  commodities  were  not  so  gener- 
ally used  by  the  same  people.  As  a  result  of  combining  the  busi- 
ness of  both  utilities  for  regulation,  the  temporary  fluctuations 
in  operating  costs  of  one  utility  will  be  stabilized  so  that  rates 
of  one  commodity  will  not  have  to  be  advanced  until  the  return 
on  the  property  enlployed  in  both  utilities  is  less  than  the  mini- 
mum allowable  return.  This  Commission  does  not  contemplate 
the  combination  of  values  and  earnings  of  the  company  in  its 
services  to  communities  other  than  the  city  of  Phoenix  with 
those  of  that  city,  and  would  not  necessarily  so  combine  the 
business  of  other  public  service  operations  if  undertaken  by  the 
same  company.  In  this  instance,  however,  it  will  prove  bene- 
ficial to  consumers  and  will  be  so  ordered. 

[4]  The  valuation  of  the  combined  gas  and  electric  utilities, 
which  we  have  accepted  for  the  purposes  of  this  report,  is  devel- 
oped from  the  Commission's  valuation  made  in  1914  in  A.  C.  C. 
Docket  Xo.  1,  book  additions  to  date  being  included,  and  ap- 
pears summarized  as  follows: — 

Rate-making  value  of  Phoenix  gas  &  electric  utilities  as  estab- 
lished in  1912  appraisal — less  working  capital    $784,397.00 

Gas  additions  to  January  1,  1921   ; 371,901.64 

Phoenix  electric  additions  to  January  1,  1921   705^47.3^ 

Working   capital    ^as    80,000.00 

Working  capital  Phoenix  electric — 25%  of  gross  revenue  ....  139.940.00 

Total  Phoenix  Gas  &  Electric  rate-making  valuation  Januarv 

1,   1921    \   $2,081,486.00 

The  above  excludes  property  installed  by  the  company  for 
suburban  lines  in  the  Avondale  and  Buckeye  districts.  Xo  in- 
crease in  going  value  above  that  determined  for  the  company 
in  1912  has  been  established. 

[5]  In  the  city  of  Phoenix,  the  rapid  growth  compels  the  pub- 
lic utility  to  provide  funds  by  the  sale  of  its  securities  to  mal^:e 
additions  to  its  plant  and  distribution  system  annually  in  rel- 
atively large  amounts.  In  excess  of  $800,000  has  been  invest- 
ed in  additions  to  property  by  the  company  during  the  past  two 
years.  The  company  will  from  all  indications  be  required  to 
make  additions  totaling  considerably  in  excess  of  this  amount 
r.U.R.192lD. 
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during  tLe  coming  two  years.  It^is  essential  to. the  growth  and 
prosperity  of  the-  territory  which  the  company  serves  that  it  be 
permitted  to  earn  sufficient  return  upon  its  investment  to  en- 
able it  to  pay  sufficiently  high  rates  for  money  so  as  to  attract 
a  ready  flow  of  capital  into  its  business  and  to  maintain  itself 
financially  sound. 

In  presenting  its  case,  the  company  submitted  part  of  the 
evidence  which  was  submitted  in  Docket  Xo.  1183-E-80,  an  ap- 
plication by  the  Arizona  Gas,  Electric  Light  &  Power  Associa- 
tion for  general  authority  to  increase  the  rate  of  fair  return. 
During  the  time  this  case  has  been  pending  our  findings  have 
been  filed  and  an  order  issued  in  Docket  Xo.  1183-E-80  dis- 
missing the  general  application  for  increases  in  the  rate  of  al- 
lowable return  but  stating  that  each  case  will  be  considered  on 
its  own  merits. 

In  this  case,  this  Commission  will  grant  applicant  sufficient 
rates  to  enable  it  to  pay  a  yield  on  its  securities  sufficient  to  at- 
tract new  capital  and  to  enable  the  company  to  provide  facil- 
ities to  take  advantage  of  the  numerous  opportunities  to  increase 
both  its  gas  and  electric  sales.  The  company,  at  the  present 
time,  has  securities  outstanding  as  follows: 

Bonds  of  Pacific  Gas  &  Electric  Company  assumed   $1,145,400 

nel)f»iiture8  of  Pacific  Gas  &  Electric  Company  assumed 70,00() 

Preferred  stock    ' 500,000 

Common  stock   715,000 

The  company  has  a  floating  debt  and  accrued  obligations 
totaling  approximately  $350,000  which  it  now  proposes  to  fund. 
It  also  desires  to  sell  additional  securities  to  provide  for  neces- 
sary additions  to  property  this  year. 

Since  1912,  when  the  company's  valuation  was  determined 
by  this  Commission  in  Docket  Xo.  1,  the  company  has  made 
additions  to  pro^x^rty  totaling  $1,235,000.  The  additions  have 
been  provided  in  part  by  the  issuance  of  bonds  and  debentures, 
no  increases  in  capitalization  having  been  made  with  the  excep- 
tion of  $15,000  of  common  stock  issued  at  par  for  cash. 

[6,  7]  The  sales  heretofore  made  of  bonds  and  debentures 
were  attended  with  less  rigorous  conditions  of  discount  and  in- 
terest rates  than  will  probably  accompany  the  marketing  of 
securities.  It  is  the  practice  of  the  company  to  employ  tem- 
porarily in  its  business  certain  of  its  resei^ves  set  up  for  the  ul- 
P.U.R.1921D. 
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timate  replacement  of  property.  Such  temporary  use  of  said 
funds  is  permitted  by  this  Commission  and  no  interest  is  charged 
the  company  for  the  use  of  such  funds,  nor  is  the  rate-making 
valuation  or  allowable  return  reduced  by  such  amount.  A  re- 
turn, therefore,  of  12  to  15  per  cent,  as  asked  by  the  company 
in  this  case,  is  more  than  sufficient  to  attract  capital  and  more 
than  sufficient  to  maintain  the  company  in  a  sound  financial 
condition.  A  10  per  cent  return  upon  the  value  of  the  proper- 
ty, as  set  forth  in  a  preceding  table,  should,  in  our  opinion,  be 
sufficient  to  enable  company  to  meet  its  interest  and  sinking 
fund  obligations,  to  pay  returns  upon  its  stock  to  the  extent 
such  stock  represents  actual  equities  ajid  to  cause  investors  who 
are  acquainted  with  all  the  facts  to  view  company's  securities 
with  as  much  favor  as  the  average  public  utility  is  able  to  com- 
mand in  these  times.  We  will,  therefore,  authorize  in  our  order 
herein  a  return  of  10  per  cent  with  a  margin  of  2  per  cent  be- 
fore a  rate  inquiry  will  bo  inaugurated. 

Phoenix  Gas  Rates. 

The  gas  rates  in  Phoenix  were  increased  20  cents  per  thou- 
sand feet  in  1918,  and  30  cents  per  thousand  feet  in  January, 
1921.  Each  of  these  increases  was  granted  to  compensate  the 
company  for  advances  in  the  price  of  fuel  oil.  From  the  records 
in  this  case,  it  appears  that  .2665  barrels  of  oil  are  consumed 
per  thousand  feet  of  gas  delivered  to  consumers'  meters.  The 
price  of  fuel  oil  has  advanced  from  $1.45  per  barrel  f.o.b. 
Phoenix  in  1916  to  $3.59  per  barrel  f.o.b.  Phoenix  in  April 
1921,  an  increase  of  $2.14  per  barrel,  which  is  equivalent  to 
an  increase  of  57  cents  per  thousand  feet  of  gas  sold.  The  total 
advances  in  gas  rates,  namely  50  cents  per  thousand  feet,  there- 
fore, seem  to  have  nearly  compensated  for  fuel  advances. 

The  company  has  had  marked  increases  in  many  of  its  oper- 
ating expenses,  including  taxes,  labor,  etc.  From  the  record 
it  appears  that  all  of  the  chief  elements  of  operating  expenses 
have  increased  in  unit  costs. 

Fuel  oil  constitutes  approximately  eighty-two  per  cent  of  the 
total  cost  of  production  in  1920,  and  approximately  fifty-two 
per  cent  of  the  total  operating  expenses  and  depreciation  for 
the  year.  The  gas  gross  income,  i.  e.  gross  reveinie  less  oper- 
ating expenses  and  depreciation  for  the  year  1920  was 
P.U.R.1921D. 
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248.43.  Since  the  fuel  oil  cost  increased  during  the  year  from 
$2.54  a  barrel  to  $3.59  a  barrel,  and  since  the  major  portion  of 
this  increase  occurred  during  the  latter  part  of  the  year,  not  being 
reflected  in  the  year's  operating  expenses,  the  company  must  ob- 
viously recover  through  increases  in  rates  the  advances  in  fuel 
costs,  otherwise  its  net  earnings  above  operating  expenses  will 
be  practically  nil.  The  company  has  enjoyed  a  substantial 
growth  during  the  period  of  the  past  five  years,  which  has  en- 
abled it  to  bear  the  major  part  of  these  increases  in  operating 
(expenses,  fuel  oil  excepted,  without  reflecting  them  in  rate  ad- 
vances. It  is  certain  that  many  of  these  operating  expenses 
will  shortly  be  decreased  with  the  falling  costs  of  all  commodi- 
ties. Therefore,  wliile  an  increase  in  gas  rates  to  compaisate 
for  fuel  oil  advances  will  not  fully  compensate  the  company  for 
the  increases  in  its  operating  costs,  nor  place  it  in  a  position 
where  it  will  earn  on  its  gas  property  the  full  minimum  allow- 
able return  on  its  gas  property  rate-making  valuation,  it  will 
suificiently  compensate  the  company  so  that  further  advances  in 
gas  rates  will  Im»  avoided.  Certain  classes  of  electric  consumers 
served  by  the  company  may  not  be  paying  in  their  electric  rates 
a  commensurate  portion  of  the  costs  of  service.  No  electric 
rates  have  been  advanced  by  the  company.  It  is  operating  on  a 
prewar  basis  of  electric  rates.  It  is  more  equitable  that  an  in- 
crease of  electric  rates  be  effected  to  certain  classes  of  consum- 
ers who  are  now  charged  such  rates  as  to  constitute  in  effect  a 
discrimination  against  other  consumers,  so  as  to  compensate 
for  other  advances  in  operating  costs  of  the  company  as  a  whole, 
than  that  gas  rates  be  advanced  beyond  the  bare  cost  of  fuel  oil 
increases. 

The  segregated  valuations  and  earnings  of  the  Phoenix  Elec- 
tric &  Gas  properties  for  1920  are  as  follows: 


Kftte-making   Tal\>e    as    of    Jan. 

1921  

6ro88    income    1920   per    annual 

reports    

Operating   expense   charged    but 

not  allowed  for  rate  making.. 
Gross  income  for  rat«  making.. 
Per  cent  return  earned  on  ral- 

nation    


Gas. 


$750,007.64 

60^46.43 

5,000.00 
55,248.43 

7% 


Phoenix 
Electric. 


$1,331,478.36 

109,247.55 

21,000.00 
130,247.55 

9.8% 


Combined. 


$2,081,486.00 
159,493.98 


185,495.08 
8.9% 
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[8]  It  is  obvious  from  the  above  that  gas  rate  advances  to 
compensate  merely  for  fuel  oil  advances  is  insufficient  to  yield 
the  proper  return  on  the  gas  property.  The  combination  of  gas 
and  electric  properties  under  one  regulation  will  stabilize  oper- 
ations and,  with  certain  equalization  of  electric  rates,  the  mini- 
mum allowable  return  can  be  earned  by  the  company,  without 
further  advances  in  gas  rates. 

This  Commission  confidently  believes  that  the  present  price 
of  oil  in  the  California  fields  will  shortly  be  reduced.  The  com- 
pany's contract  for  the  purchase  of  oil  provides  for  a  variation 
in  price  corresponding  with  variations  in  the  base  price  in  Cali- 
fornia fields.  Any  reduction  in  price  of  oil  should  be  directly 
and  immediately  reflected  in  the  price  of  gas  to  consumers  in 
Phoenix.  In  justice,  advances  in  fuel  costs  should  similarly  be 
reflected.  A  variation  in  the  rate  to  correspond  with  the  fluctu- 
ation in  the  price  of  fuel  will,  therefore,  be  ordered. 


COIiORADO  PUBIilC  UTIIilTIES  COMMISSION. 

BE  LEADVILLE  WATER  COMPANY. 
[I.  &  S.  No.  46,  Decision  No.  433.] 

Depreciation  —  Sums  in  reserve, 

1.  It  is  proper  that  a  sinking  fund  reserve  account  be  cleared  into 
the  depreciation  reserve  account  and  not  be  allowed  to  drift  into  the 
surplus  earnings  of  a  utility  where  the  sinking  fund  reser^-e  has  been 
created  indirectly  from  the  depreciation  reserve,  and  the  depreciation 
reserve  has  been  used  through  the  sinking  fund  accruals  account  for 
the  purchase  of  the  company's  own  securities,  which  securities  have 
been  canceled. 

Valuation  —  Depreciation  reserve  —  Accounting. 

2.  A  depreciation  reserve  account  was  deducted  from  the  reproduc- 
tion value  of  a  water  utility. 

Valuation  —  Overheads  -^  Construction  by  regular  officers  and  em^ 
ployees. 

'  3.  An  alleged  overhead  coat  of  construction  was  reduced,  on  the 
ground  that  the  work  was  done  by  regular  officers  and  employees  and 
the  expense  was  charged  as  an  operating  expense,  and  that  most  of  the 
payments  for  material  were  not  made  until  the  work  was  completed. 
P.U.R.1921D. 
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Return  —  Beaaanahleness  —  Value  of  service  —  Decreasing  poptcla- 
Uan. 

4.  A  public  utility  finding  itself  unable  to  render  service  at  fair 
and  reasonable  rates  owing  to  a  c<mstant' decreasing  population  must 
accept  the  burden  itself  and  cannot  be  permitted  to  pass  its  own  mis- 
fortunes on  to  its  customers  by  placing  on  them  an  undue  burden. 

Depreciation  —  Water  company, 

5.  A  water  utility  was  allowed  an  annual  depreciation  of  $4,800 
'When  it  was  valued  at  approximately'  $400,000. 

Return  —  Operating  expenses  -»  Federal  taxes. 

6.  An  item  for  Federal  taxes  was  excluded  from  the  operating  ex. 
penses  of  a  water  utility  in  a  rate  proceeding. 

Return  —  Operating  expenses  —  Salaries  and  expenses  of  officers, 

7.  An  item  for  salaries  and  expenses  of  general  officers  of  a  water 
utility,  operating  in  a  distant  city,  was  disallowed,  owing  to  the  gen- 
eral condition  of  the  company,  the  high  cost  of  operation,  and  the  de- 
crease in  the  number  of  consumers. 

Return  —  Water  utility  —  Amount, 

8.  A  water  utility  was  allowed  a  return  of  7  per  cent  per  annum. 

(April  15,  1921.] 

Complaint  against  increased  Tvater  rates;  existing  water 
rates  suspended  and  new  schedule  authorized. 

Appearances:  John  A.  Ewing,  for  applicant;  K.  D.  McLeod 
and  John  A.  Rush,  for  the  City  of  Leadville,  protestant. 

By  the  Commission:   On  May  8,  1920,  the  Leadville  Water 
Company  filed  its  schedule  of  water  rates,  being  P.  U.  C.  No. 
2  canceling  P.  U.  C.  No.  1,  which  schedule  contained  very  ma- 
terial increases  in  rates  for  water.     The  schedule  was  filed  to* 
become  effective  July  1,  1920. 

On  May  20,  1920,  the  Commission  ordered  that  an  investi- 
gation and  hearing  be  held  on  said  schedule  of  wsder  rates  of  the 
Leadville  Water  Company,  to  be  held  at  a  later  date  to  be  desig- 
nated, concerning  the  propriety  of  the  proposed  increases  and 
the  lawfulness  of  the  said  schedule.  It  was  further  ordered  that 
as  the  rights  and  interests  of  the  pubilc  appeared  to  be  injurious- 
ly affected,  the  operation  of  the  said  schedules  be  suspended  and 
the  use  of  the  said  rates  contained  therein  be  deferred  until  the 
29th  day  of  October,  1^20.  It  later  appearing  that  on  account 
of  the  amount  of  work  involved  in  the  preparation  of  the  inven- 
tory and  appraisal  of  the  property  of  said  company,  and  from 

the  fact  that  such  investigation  and  decision  could  not  be  eon- 
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eluded  within  the  period  of  suspension  above  stated^  the  same 
was  again  suspended  until  April  29,  1921,  unless  otherwise  or- 
dered by  the  Commission. 

Hearing  hereon  was  held  in  the  city  of  Leadville,  Lake  coun- 
ty, Colorado,  on  October  5  and  6,  1920,  at  which  hearing  all 
the  parties  were  present  and  the  case  was  fully  inquired  into, 
testimony  being  taken  both  oral  and  written  on  the  part  of  both 
applicant  and  protestant.  The  Commission  also  received  and 
introduced  into  the  record  the  testimony  and  report  of  its  hy- 
draulic engineer,  which  also  included  a  complete  inventory  and 
appraisal  of  all  the  property  of  the  Lead\'ille  Water  Company 
in  use  and  useful  in  the  operation  of  the  plant,  as  of  September 
30,  1920.  The  Commission  also  received  and  had  introduced 
into  the  record  the  testimony  and  report  of  its  statistician  of 
his  examination  of  the  books  and  accounts  of  the  said  company, 
including  a  statement  of  the  earnings  and  operating  expenses 
thereof.  There  was  also  introduced  at  the  time  by  the  Leadville 
Water  Company  its  report  containing  its  inventory  aUd  ap- 
praisal of  the  property  in  use  and  useful  by  the  applicant  com- 
pany as  of  December  31,  1919,  as  well  as  a  statement  of  its 
earnings  and  expenses,  which  said  report,  containing  its  inven- 
tory and  appraii^al  as  well  as  a  statement  of  all  earnings  and 
expenses,  the  testimony  showed  had  been  carefully  checked  by 
the  Commission's  engineer  and  statistician. 

The  record  of  the  oral  evidence  introduced  included  222 
pages  of  typewritten  matter  besides  written  exhibits.  The  in- 
vestigation by  the  Commission  was  quite  exhaustive,  and  the 
information  and  facts  obtained  present  some  very  interesting 
and  difficult  questions. 

The  city  of  Leadville  is  one  of  the  oldest  mining  towns  in 
Colorado.  The  popualtion  by  the  census  of  1920  was  4,959. 
It  is  located  in  Lake  county,  approximately  in  the  center  of 
the  state,  almost  at  the  top  of  the  continental  divide,  on  the  head 
waters  of  the  Arkansas  river  at  an  altitude  of  10,200  feet; 
where  there  is  comparatively  little  water  used  for  irrigation; 
where  water  is  reasonably  plentiful  but  where  the  winters  are 
verj'  rigorous  and  long.  The  town  is  ser\'ed  by  the  Denver  & 
Rio  Grande  and  the  Colorado  &  Southern  Railroads.  Being  a 
mining  town,  Leadville  has,  as  is  frequently  the  case,  seen  its 
PiU.K.miD.  '    ' 


Digitized  by 


Google 


RB  LEADVILLB  WATER  COMPANY.  175 

population  gradually  decrease  from  a  population  of  approxi- 
mately 16,500  in  1880  to  a  population  of  less  than  5,000  in 
1920.     It  appears  from  the  evidence  of  the  applicant  company 
that  -while  the  population  of  Leadville  has  steadily  decreased, 
the  valuation  of  the  Leadville  plant,  as  presented  by  the  inven- 
tory and  appraisal  prepared  by  its  engineer,  has  gi^adually  in- 
creased.    In  1889,  appraisers  were  appointed  by  the  city  of 
Leadville  and  the  applicant  company,  and  a  valuation  of  $300,- 
000  was  fixed  as  the  value  at  that  time.    A  proposition  was  later 
submitted  to  the  city  for  the  purchase  of  the  plant  at  that  price, 
which  was  turned  down  by  a  vote  of  the  people.     Since  that  date 
the  inventory  of  the  company  shows  many  extensions  and  addi- 
tions have  been  made,  until  tlie  total  valuation  of  the  plant,  as 
contended  for  by  the  applicant  company  at  this  time  and  as  sub- 
mitted to  the  Commission  by  the  company  as  a  valuation  for 
rate-making  purposes  as  of  December  31,  1919,  is  $573,320.78. 
The  company  is  asking  for  rates  which  will  produce  a  reasonable 
return  on  this. amount. 

It  is  the  cout(aition  of  the  city  of  Leadville  and  other  pro- 
testants  that  the  needs  of  the  people  of  the  city  of  Leadville  for 
domestic,  irrigation,  and  commercial  uses  is  not  more  than  750,- 
000  gallons  of  water  per  day.  The  estimate  of  the  superinten- 
dent of  the  company,  Warren  G.  West,  is  that  the  needs  of  the 
city  are  not  less  than  150  gallons  per  day  per  capita,  based  on 
a  population  of  5,000  people.  The  evidence  was  to  the  effect 
that  there  were  not  to  exceed  5,000  people.  This  estimated 
amount  of  750,000  gallons  does  not  include  other  water  fur- 
nished by  the  company  for  industrial  purposes,  such  as  smelters, 
mills,  railroads,  mines,  and  other  industrial  concerns.  From  the 
evidence  it  appeal's  that  approximately  1,200,000  gallons  per 
day  additional  is  required  for  this  purpose. 

The  Leadville  Water  Company  receives  its  supply  of  water 
from  three  different  sources  designated  as  the  Evans  Gulch  sup- 
ply, the  Blow  Ditch  supply,  including  Empire  and  Iowa  creeks, 
and  the  Arkansas  river  supply,  including  Birdseye  and  Indiana 
creeks.  All  of  these  lines  deliver  water  to  the  city  of  Leadville 
by  gravity.  However,  the  Evans  Gulch  supply  is  the  only  one 
that  will  supply  all  consumers  by  gravity.    The  Carbonite  Hill 
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reservoir,  as  supplied  by  the  Blow  Ditch,  will  reach  practically 
all  consumers  in  the  city,  although  the  pressure  in  the  extreme 
east  portion  of  the  city  would  be  light  for  fire  protection.  The 
Arkansas  river  supply  will  reach  only  a  small  portion  of  the 
city  west  of  Pine  street  and  south  of  Chestnut  street  by  gravity. 
It  is  possible,  however,  by  boosting  the  pressure  by  pumping 
at  the  Ninth  street  station  on  the  Arkansas  line  to  supply  con- 
sumers east  of  this  territory. 

From  the  above  it  will  be  seen  that  the  Evans  Gulch  supply 
is  the  natural  and  most  economical  source  for  supplying  the  city, 
if  sufiicicnt  water  can  be  secured  for  this  line.  The  carrying 
capacity  of  the  supply  mains  for  these  different  supplies  are 
each  of  them  independently  sufficient  to  furnish  the  city  with 
an  adequate  amount  of  water  for  it3  present  population.  There 
is  not  sufficient  testimony  to  determine  the  natural  flow  of  these 
streams  for  the  entire  year.  The  Commission's  engineers  re- 
port shows  that  during  his  inspection  in  September,  1920,  there 
was  sufficient  water  in  any  one  of  these  supplies"  for  the  city's 
present  population.  The  report  also  shows,  however,  that  at  an 
elevation  of  from  10,000  to  11,000  feet  the  flow  is  quite  likely 
to  diminish  rapidly  during  the  winter  months.  In  addition  to 
the  stream  flow  of  these  different  supplies,  the  Evans  Gulch  and 
Blow  Ditch  lines  are  augmented  b}'  storage  reservoirs.  In  Evans 
Gulch  there  are  located  storage  reservoirs  with  the  following  esti- 
mated capacities : 

Reservoir  No.  2,  Evans  Gulch  50,000,000  gallons 

Reservoir  No.  3,  Evans  Gulch  2,500,000  gallons 

Reservoir  No.  4,  Evans  Gulch   1,250,000  gallons 

Mountain   Lake  Reservoir    40,000,000  gallons 

Total   revervoir   capacity  Evans   Gulch    93,750,000  gallons 

The  Empire  Reservoir,  tributary  to  the  Blow  Ditch  supply, 
has  an  estimated  capacity  of  3,000,000  gallons;  this  gives  a 
total  estimated  storage  of  96,750,000  gallons.  Owing  to  leak- 
age, seepage,  and  losses  in  transmission  and  the  present  condi- 
tion of  repair  of  these  reservoirs,  it  is  doubtful  if  more  than 
60,000,000  gallons  can  be  figured  on  in  augmenting  the  stream 
flow  of  water  delivered  to  the  city  for  these  supplies  when 

needed. 
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From  the  above  it  will  be  seen  that  the  estimated  storage  ca- 
pacity of  the  plant,  exclusive  of  the  Arkansas  source  or  line,  is 
96,750,000  gallons,  but  owing  to  leakage,  seepage  and  loss  in 
transmission  at  the  present  time  it  appears  that  only  about  50,- 
000,000  gallons  can  be  depended  on  in  augmeutiug  the  stream 
flow. 

The  testimony  shows  that  there  are  leaks  in  these  reservoirs 
which  should  be  repaired;  that  the  same  could  be  repaired,  but 
no  positive  estimate  was  given  of  the  expense  that  would  neces- 
sarily be  incurred  for  repairing  the  same.  However,  it  did  not 
appear  that  the  expense  would  be  extremely  burdensome. 

From  the  above  figures  it  will  be  seen  that  if  the  reservoirs 
could  be  repaired  so  that  they  could  be  filled  to  capacity,  this 
storage  alone  would  supply  the  patrons  of  the  plant  i^  the  city 
of  Leadville  for  approximately  forty-five  days,  if  the  require- 
ments should  demand  an  amount  of  2,000,000  gallons  per  day. 

It  is  the  contention  of  the  city  of  Leadville  and  other  pro- 
testants  that  the  Arkansas  river  supply  is  unnecessary  for  the 
city  of  Leadville,  and  that  the  Evans  Gulch  supply  fui-nishes 
enough  water  for  all  consumers ;  or  that  in  any  event  the  com- 
bined supply  of  the  Evans  Gulch  together  with  and  including 
the  Blow  Ditch  with  Iowa  and  Empire  creeks,  is  ample  to  sup- 
ply all  the  needs  of  the  city  for  domestic,  commercial  and  in- 
dustrial purposes.  The  testimony  is  conclusive  that  the  greater 
part  of  the  water  from  the  Arkansas  river  supply  is  used  out- 
side of  the  city  and  for  industrial  purposes,  only  a  small  number 
being  supplied  for  domestic  purposes  inside  of  the  city  limits. 
The  testimony  also  shows  that  during  the  last  twenty  years  the 
supply  from  the  Empire  and  Blow  Ditch  lines  was  amply  suffi- 
cient for  the  consumers  in  the  city  of  Leadville  at  all  times, 
with  the  exception  that  on  three  or  four  occasions  and  for  a  few 
days  each  time  during  scarcity  of  water,  water  was  supplied  from 
the  Arkansas  line  by  pumping  same  into  the  city  mains  from 
the  Ninth  street  pump  house.  The  inquiry  then  naturally  arises 
v^hether  if  the  different  reservoirs  were  in  repair  to  impound 
their  full  capacity  this  pumping  would  have  been  necessary  at 

aU. 
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ValMation. 

The  valuation  of  the  company's  plant,  as  made  by  Warren  G. 
West,  superintendent  of  the  company,  of  all  the  property  in 
use  and  useful  for  all  purposes,  as  of  December  81,  1919,  and 
as  submitted  in  evidence  to  the  Commission,  was  $573,320.78. 
This  includes  a  value  for  overhead  cost  during  construction  of 
17  per  cent  on  all  construction  work,  an  item  of  $63,015.0."). 

Eeproduciioii  Cost, 

The  inventory  and  valuation  or  reproduction  cost  of  the  prop- 
erty of  the  Leadville  Water  Company  made  by  the  Commis- 
sion's engineer  for  the  assistance  of  the  Commission,  and  in- 
cluding all  property  in  use  and  useful  in  supplying  all  consum- 
ers in  the  city  of  Lead^T.lle  as  well  as  for  industrial  uses,  as  of 
September  30,  1920,  is  as  follows: 


^^'    Classification. 

Direct 
Cost. 

Construc- 
tion %. 

Overheads 
Amount. 

Total 
Reproduc- 
tion Cost. 

105  Land    and    water 

rights    

106  Daras    and    reser- 

voirs     

107  Heating  plants  .. 
LOS     Steam       pumping 

plants     

115  Collecting      aque- 

ducts,  etc 

116  Purification     sys- 

tem    

$52,570 

74,405 
1,500 

5,972 

136,968 

1,100 

140,483 

10,100 

1,655 

2,685 

7,145 
1,400 

10 

16 
16 

16 

16 

16 

14 

11 

4 

4 

4 
3 

0 

$5,257 

11,905 
240 

956 

21,915 

176 

19,668 

1,111 

66 

107 

286 
42 

$57,827 

86,310 

1,740 

6,928 

158,883 
1,276 

125     \[AinH       a 

160,151 

11,211 

1,721 

2,702 

7,431 
1,442 

127  Hydrants    . . 

128  Meters    

140  General          office 

equipment    

141  Miscellaneous 

equipment   .... 

142  Utility  equipment 

Total    

Working     capital 

$435,983 
4,960 

$61,729 
U 

$497  J  J  i 
4,i)6(i 

Grand   Total    . . . 

$440,943 

$61.72.» 

$502,672 

This  report  shows  that  there  are  three  different  sources  of 
supply,  and  that  the  carrying  capacity  of  the  supply  mains  for 
each  of  the  different  supplies,  or  each  of  them  independently, 
is  sufficient  to  supply  the  city  with  an  adequate  amount  of  water 
for  its  present  population,  providing  sufficient  water  can  be  se- 
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cured  at  the  source  of  the  supply  mains.  This  valuation  of 
the  Commission's  engineer  also  contains  an  item  of  $61,729  for 
construction  overheads,  and  together  with  the  direct  cost,  as 
given  by  the  engineer,  of  $435,983  plus  $-l,9G0  for  working 
capital,  totals  $502,672.  The  following  table  gives  the  Com- 
mission's engineer's  method  of  arriving  at  construction  over- 
heads. 

Account.  105. 106. 107. 108. 115. 116. 125. 127.  128.  140. 141. 142. 

Contingencies  and  omis- 

flions   1       2       2       2       2       2       2       1       2       3       3       2 

Engineering    and    sup- 

ervision    1       6       6       6       6       6       4       4       1       1       1       1 

Interest  during  con- 
struction      6       6       6       6       6       6       6.6       0       0       0       0 

Legal    1       1       1       1       1       1       1       1       1      0      0      0 

Taxes  and   insurance..  111111110000 

Total  per  cent   10     16     16     16     16     16     14     11       4      4      4      3 

In  the  Commission's  engineer's  report,  $502,672  is  given  as 
the  reproduction  cost  of  all  of  the  property  of  the  company  as 
it  was  of  Septenilx^r  30,  1920,  then  used  and  useful  in  the  plant 
and  as  it  was  then  constructed  and  existed  at  that  time.  It  is, 
therefore,  the  cost  of  the  reproduction  of  the  identical  plant 
without  regard  to  its  adaptability  to  either  class  of  consumei-s 
or  whether  or  not  the  plant  at  this  time  is  built  on  the  most 
economical  plan  or  at  the  least  possible  cost  for  the  purpose  of. 
serving  the  needs  of  the  different  classes  of  consumers.  The 
evidence  shows  that  under  the  present  rates,  as  charged  for  the 
year  1919,  the  consumers  of  water  for  domestfc,  street  sprink- 
ling, hydrants,  and  commercial  uses  paid  to  the  company  the 
following : 

Commercial    salea    $32,304.14 

Municipal   hydrants    6,100.00 

Street   sprinkling    250.00 

Municipal   departments    S06.70 

Total     $38,530.14 

For  the  same  j^eriod  there  was  paid  to  the  company  by  indus- 
993.08.  The  testimony  also  shows  that  for  domestic  and  com- 
mercial uses  the  greatest  use  for  6,000  inhabitants  at  150  gal- 
lons per  capita  per  day,  as  estimated  by  the  company's  engineer, 
trial  users,  including  smelters,  mills,  railroads  and  mines,  $12,- 
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is  750,000  gallons  per  day.  At  the  same  time,  the  amount  sup- 
plied for  industrial  uses,  including  mines,  mills,  smelters,  and 
railroads,  according  to  the  company's  testimony,  is  approxi- 
mately 1,200,000  gallons  per  day.  The  company  did  not  fur- 
nish the  actual  amount  of  water  consumed  for  industrial  uses, 
but  on  cross-examination  the  engineer  for  the  company  gave  the 
amounts  used  by  the  different  industrial  users  named,  which 
amount  is  approximately  1,200,000  gallons  j>er  day. 

The  testimony,  as  before  stated,  reveals  that  practically  all 
of  the  water  from  the  Arkansas  line  is  used  for  industrial  pur- 
poses, the  exceptions  being  a  small  number  of  domestic  consum- 
ers and  excepting  the  few  times  of  scarcity  of  water  in  the  other 
lines  when  water  w^as  pumped  from  the  Xintli  street  station. 

The  reproduction  cost  of  each  of  the  three  different  independ- 
ent supplies  was  not  segregated,  but  the  evidence  discloses  that 
approximately  $138,000  of  the  entire  plant  is  made  up  of  values 
in  the  Arkansas  line. 

It  appears  from  the  evidence  that  out  of  a  total  of  over  2,500 
taps  for  users  of  water  prior  to  1917,  there  has  been  a  steady 
decrease  in  the  use  of  water  by  consumers,  as  evidenced  by  the 
following : 


Active 
Taps. 

Inactive 
Taps. 

1917  

1935 
1793 
1592 

640 

1918  •. 

785 

1919  

994 

The  evidence  shows  that  inactive  taps  are  caused  by  vacancies 
of  houses  or  turning  off  of  water. 

While  the  principal  use  of  the  Arkansas  river  supply  seems 
to  be  for  the  supplying  of  water  for  industrial  purposes,  yet, 
under  the  evidence,  it  does  not  seem  practicable  to  the  Commis- 
sion to  segregate  the  values  in  the  Arkansas  line  for  the  pur- 
pose of  industrial  uses  altogether. 

It  is  the  position  of  the  company,  and  the  same  seems  to  be 
borne  out  by  the  testimony,  that  this  line  is  in  use  and  useful  in 
the  plant  as  a  whole;  first,  as  it  is  used  for  supplying  a  small 
portion  of  the  population  for  domestic  purposes;  second,  that 
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it  is  to  an  extent  used  as. an  emergency  or  standby  plant  for 
pumping  purposes  in  times  of  great  scarcity  of  water  in  the  other 
lines.  The  Commission,  however,  is  of  the  opinion  that  the 
total  value  of  the  plant,  as  it  is  constructed  at  the  present  time, 
is  far  greater  than  would  be  necessary  to  reconstruct  a  new  plant 
devoted  to  supplying  the  present  population  of  Leadville  with 
water  for  commercial  and  domestic  uses. 

This  conclusion  is  forced  on  the  Commission,  in  part  by  the 
great  decrease  in  the  populatioji  and  the  number  of  taps  that  at 
the  present  time  have  become  "inactive"  which  are  now  idle 
and  not  in  use.  At  the  same  time,  it  seems  to  be  difficult,  if  not 
impnssible,  for  the  Commission  to  segregate  any  particular  part 
of  the  present  plant  and  deduct  that  part  from  the  valuation 
as  not  in  any  sense  at  this  time  being  in  use  and  useful.  How- 
ever, the  Commission  is  of  the  opinion  that  a  fair  value  for  rate- 
making  purposes  depends  on  all  the  facts  and  circumstances 
surrounding  each  case  and  under  which  the  service  is  rendered. 
All  of  these  elements  must  be  considered  and  each  utility  dealt 
with  according  to  the  conditions  found  to  exist. 

If  the  present  plant  was,  by  some  calamity,  completely  de- 
stroyed and  a  new  plant  constructed  by  the  company  to  render 
service  to  the  city  of  Leadville  as  the  conditions  exist  to-day,  it 
is  improbable  that  the  identical  plant  would  be  built  or  that 
the  amount  of  the  investment  would  be  equal  to  the  valuation 
claimed  by  the  applicant  company. 

Fair  Value  for  Baie-Mal-ing  Purposes. 

The  valuation,  as  given  by  the  Commission's  engineer  as  a 
reproduction  new  valuation,  of  the  present  plant  without  de- 
preciation and  including  overheads  and  working  capital  is 
$502,672, 

Depreciation  Eeserve, 

[1,  2]  The  depreciation  reserve  account,  as  shown  on  the 
books  of  the  company,  reflects  a  credit  at  the  close  of  the  calen- 
dar year  1919  of  $2,333.87.  During  the  year  1920  and  up  to 
August  of  this  year,  a  credit  has  been  passed  to  this  account  of 
$4,250,  bringing  the  total  depreciation  reserve  account  to  $6,- 
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583.87.     In  connection  with  this  and  on  the  books  of  the  com- 
pany is  an  account  identified  as  depreciation  reserve  invested 
in  sinking  fund  accruals.     To  this  account  has  been  credited 
direct  the  accruals  for  depreciation,  and  against  these  accruals 
have  been  charged  the  purchase  of  bonds.     There  has  also  been 
created  an  account  designated  as  sinking  fund  reserve.     To  this 
account  is  passed  a  credit  for  the  amount  of  the  bonds  retired, 
and  a  corresponding  charge  is  made  to  the  bond  account,  there- 
by creating  a  sinking  fund  reserve  which  is  shown  in  the  balance 
sheet  of  $53,500.     Since  the  sinking  fund  reserve  has  been 
created  indirectly  from  the  depreciation  reserve,  and   the    de- 
preciation reserve  has  been  used  through  the  sinking  fund   ac- 
cruals account  for  the  purchase  of  the  company's  own  securities, 
which  securities  have  been  canceled,  it  is  perfectly  proper  tliat 
the  sinking  fund  reserve  account,  as  it  now  stands,  be  cleared 
into  the  depreciation  reserve  account,  and  that  the  same  should 
not  be  allowed  to  drift  into  the  surplus  earnings  of  the  company. 
As  this  fund  is  available  for  depreciation  and  as  there  is  now 
in  this  fund  $60,083.87,  we  think  that  this  amount  should  be 
deducted  from  the  amount  of  $502,672,  the  reproduction  value 
as  given  by  the  engineer.     This  is  not  really  deducting  accrued 
depreciation  in  that  amount  as  the  same  should  be  on  hand  and 
available  at  this  time. 

Overheads. 

In  the  reproduction  cost,  as  given  by  the  Commission's  en- 
gineer as  of  September  30,  1920,  there  is  also  included  an  item 
of  $61,"729  as  construction  overheads.  In  the  testimony  of  the 
company's  engineer  and  superintendent,  Warren  G.  West,  and 
in  the  company's  Exhibit  5  it  appears  that  from  August,  1900, 
to  September,  1920,  there  was  added  to  the  capital  investment 
in  the  plant  by  way  of  additions  and  improvements  the  sum  of 
$211,688.72,  and  in  this  sum  is  included  the  amount  of  $30,- 
758.19  as  construction  overheads,  being  17  per  cent,  added  to 
the  sum  of  $180,930.53,  the  sum  given  as  the  direct  cost  of  these 
additions  and  extensions. 

On  page  48  and  succeeding  pages  of  the  record,  it  appears 
that  the  work  of  construction  of  these  additions  and  bettermente 

r.U.R.1921D. 


Digitized  by 


Google 


RE  LEADVILLE  WATER  COMPANY.  18?. 

was  practically  all  done  from  year  to  year  with  the  same  officers 
and  employees,  with  the  exception  of  engineers,  as  were  usually 
employed  in  the  operation  of  the  plant;  that  the  same  was  car- 
ried on  with  the  regular  employees  and  that  costs  were  charged 
to  expense  of  operation;  that  the  cost  of  material  and  labor 
only  was  charged  to  capital  account;  that  the  cost  of  most  of 
the  extension  mains  themselves  was  not  paid  for  imtil  the 
construction  was  completed;  that  the  construction  each  year 
^vas  done  in  the  two  or  three  late  summer  and  fall  months ;  that 
freight  was  added  to  the  actual  cost  of  pipe. 

[3]  After  careful  consideration  of  the  testimony,  the  Com- 

^Jiission  is  of  the  opinion  that  the  most  of  this  construction  seems 

to  have  been  carried  on  by  the  company  at  the  same  time  that 

*^o  regular  work  of  the  company  was  being  done  and  by  th(^ 

same  office  force,  and  the  expense  of  these  regular  officers  and 

employees  was  charged  as  an  operating  expense;  that  most  of 

the  payments  for  material  were  not  made  until  the  work  was 

completed;  that  said  material  and  labor  was  charged  to  capital 

account;  that  the  most  of  the  main  items  were  paid  for  after 

^^'^pletion  and  that  the  company  is  not  entitled  to  a  flat  charge 

■^  «     per  cent  for  construction  overheads.     It  is,  therefore,  of 

^    opinion  that  all  of  the  item  of  $61,000  for  construction 

^rix^ads,    contained    in   the   Commission's   engineer's    report, 

^^^Ulci  not  be  allowed. 

a     -1^   ^^®  Commission  is  of  the  opinion  that  no  rate  can  be  fair 

i>         ^^asonable  unless  it  is  fair  and  reasonable  to  the  consumer. 

y^      Example,  suppose  this  plant  actually  cost  $1,000,000  and  a 

^      ^^tion  by  the  Commission's  engineer  would  support  this  cost 

^  ^^^  actual  valuation  upon  which  this  company  is  entitled  to 

1^  ^^Xirn;  suppose  that  the  actual  population  has  decreased  from 

i^*^Oo  to  5,000;  that  the  actual  users  of  water  have  decreased 

y     ^Ximber  to  only  about  50  per  cent  of  what  there  were  three 

^  ^^^  ago,  and  that  the  rate  necessary  to  be  charged  to  obtain 

j^-  ^ij  return  upon  this  sum  as  a  fair  value  would  be  excessively 

v^*^    and  practically  prohibitive,  should  the  present  consumers 

l^^nalized  with  rates  to  maintain  a  plant  far  in  excess  of  its 


^iit  needs?    How  far  should  this  principle  of  a  fair  return 
^te  investment  be  carried?    Suppose  the  city  of  Leadville's 
P^^lation  should  decrease  to  600  people;  should  the  remain- 
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ing  500^  be  compelled  to  pay  rates  to  maintain  this  plant  as 
originally  built  and  pay  a  return  on  the  original  investment  ? 
This  must  be  answered  by  the  statement  that  if  the  company 
finds  it  is  unable  to  render  service  at  fair  and  reasonable  rates 
it  must  accept  the  burden  itself  and  cannot  be  pennitted  to  pass 
its  own  misfortunes  on  to  the  customers  by  placing  on  them  an 
undue  burden. 

[5]  Taking  into  consideration  all  of  the  facts  regarding  the 
company's  plant  and  the  evidence  adduced  in  this  case,  and 
considering  the  population  and  character  of  the  community 
served,  the  probable  earnings  and  prospects  and  further  growth 
or  decrease  in  population,  and  after  making  deductions  for  the 
items  heretofore  referred  to  as  disallowed,  the  Commission  is 
of  the  opinion  that  the  property  in  use  and  useful  of  the  Lead- 
ville  Water  Company  upon  which  a  fair  return  should  be  com- 
puted is  a  fair  value  or  worth  of  $400,000,  and  this  sum  will 
be  used  as  a  basis  upon  which  to  compute  such  return.  On  ac- 
count of  the  present  tendency  toward  a  decrease  in  cost  of  maf- 
tcrial  and  labor,  and  considering  the  plant  of  the  company  as 
a  whole,  the  sum  of  $4,800  will  be  allowed  as  annual  deprecia- 
tion on  the  fair  value  of  the  property  as  fixed  by  the  Commis- 
sion* 

Operating  Revenues  and  Expenses. 

The  following  is  a  statement  of  the  operating  revenues  and 
the  operating  expenses  as  charged  to  the  expense  account  by 
the  company  and  as  taken  from  the  books  of  the  company  by  the 
Commission's  statistician  for  the  years  1917,  1918,  and  1919: 
(See  page  185). 

The  statement  of  revenues  is  for  actual  billing  of  water  fur- 
nished the  various  classes  of  consumers  and  billed  at  the  pres- 
ent rate,  conforming  to  the  schedule  on  file  with  the  -Commis- 
sion and  conforming  to  the  rates  as  prescribed  in  Ordinance  Xo. 
424  of  the  city  of  Leadville.  The  said  ordinance  provides  that 
the  contract,  its  rates,  terms,  and  conditions  shall  be  subject  to 
change  and  revision  at  periods  of  five  to  ten  years,  respectively, 
from  July,  1915,  upon  the  application  of  either  of  the  contract- 
ing parties  thereto.  As  the  Commission  understands  this  agree- 
ment, the  rates  may  be  changed  by  agreement  between  the  par- 
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185 


Operating  Revenue: 

1919. 

1918. 

1        1917. 

501     Commercial  sales  

$32,349.14 

12,993.08 

5,110.00 

250.00 

806.70 

$36,560.72       «.^0.ri07  9K 

502     Industrial   sales    

14,605.50 

5,068.75 

200.00 

806.70 

49.80 

1.5.238.53 

503  Municipal  hydrant  rentals    . . . 

504  Sales  for  street  sprinkling  .... 

505  Sales  to  municipal  depts 

Back  water  revenues   (Previous 

vears ) 

5,050.00 
210.00 
806.70 

Gross  water  sales 

$51,498.92 
303.90 

$57,291.47 

$60,1$)0.53 

Liess  rebates  and  allowances  . . 

Net  water  sales    

507     Profits   on    piping   and   connec- 
tions  

333.70 

939.75 

$51,195.02 
116.17 

$56,957.77 
421.82 

$09,256.78 
20.25 

Total  operating  revenues   ... 

Operating  Expenses. 
680     Gravitv  suddIv    

$51,311.19 

$1,679.86 

1,400.00 

9,257.59 

243.84 

$57,379.59 

$2,219.91 
1,400.00 
4,394.68 
368.57 
4,093.66 
6,689.03 

$59,277.03 
$1,758.02 

695     Water  purchased    

1,400.00 

700     Distribution   

5,029.70 

730     Utility  expense    

330.07 

740     Commercial   exnense    

3,741.23 
6,010.77 

3,586.69 

760     General  expense 

Total  above  items    

775     Depreciation     

6,111.79 

$22,333.29 

2,500.00 

11,476.88 

$19,165.85 

8,500.00 

10,806.47 

$18,216.27 
9,500.00 

779     Taxes  ' 

Total   operating   expenses  . . . 

Xet  operating  revenue    

782-785    Xonoperating  revenues    . . . 

Gross  income   

9,900.08 

$36,310.17 

$38,4?2.32 

$37,616.35 

$15,001.02 
5,616.67 

$18,907.27 
6,700.24 

$21,660.68 
5,707.95 

$20,617.69 

$25,697.51 
$10,375.23 

$27,308.63 

Deductions  from  Gross  Income. 

788  Interest  on  funded  debt   

789  Interest  on  unfunded  debt   

$9,450.82 
119.88 

$10,722.85 
6.25 

Total 

Surplus   

$9,570.70 

$10,375.23)     $10,729.10 

$11,046.99 

$15,322.28 

$16,639.53 

795     Dividends   declared    

$14,624.00 
65.91 

$14,624,001 
494.90 

$14,624.00 

796     Miscellaneous   appr'ns 

274.10 

Total    

$14,689.91 

$15,118,901     $14,898.10 

*   ties  themselves.     However,   the  Commissioii  understands  that, 

on  a  proper  showing,  it  may  substitute  different  rates  if  justified 

in  so  doing. 

In  the  above  table  of  operating  expenses  for  1019,  there  is  an 

item  of  $9,257.59  as  a  distribution  expense  which  is  in  excess 

of  this  item  for  1917  and  1918.     This  item  for  1918  is  $4,- 

394.68,  and  for  1917  the  amount  is  $5,029.70.    The  figures  for 

1917  are  considerably  more  than  for  1918,  and  would,  no  doubt, 
F.U.R.1921D. 
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represent  a  more  nearly  equitable  charge  for  this  expense.  The 
cause  of  this  increase  to  $9,257.59  in  1919,  as  given,  was  due 
to  the  severe  winter  and  freezing  of  pipes,  necessitating  an  extra 
amount  of  uncovering  and  thawing  of  pipes  which,  from  the 
evidence,  is  an  unusual  condition  which  only  occurred  once  in 
a  number  of  years.  Using  $5,029.70  as  a  reasonable  average 
charge  for  this  item  seems  to  the  Commission  to  be  equitable 
and  just. 

Taxes. 

[6]  The  amoimt  of  taxes  paid  in  1919  by  the  company  and 
charged  to  operating  expense  is  $11,476.88.  In  this  total  is 
included  an  item  of  $1,561.07  as  Federal  tax.  This  item  will 
not  be  allowed  as  a  part  of  operating  expenses. 

General  Expense. 

[7]  In  -the  above  statement  is  an  item  of  general  expense, 
and  in  this  is  included  an  item  of  salaries  and  expenses  of  the 
general  officers  at  Portland,  Maine,  of  $1,940.85.  The  Coin- 
mission  is  of  the  opinion  that  owing  to  the  general  condition  of 
the  company,  the  high  cost  of  operation,  and  the  decrease  in  the 
number  of  consumers,  that  this  item  of  expense  is  unnecessary 
and  should  not  be  allowed.  The  evidence  shows  that  the  Lead- 
ville  office  collected  all  revenue  and  attended  to  all  the  duties 
in  the  operation  of  the  plant;  that  the  Leadville  office  sent  the 
surplus  to  Portland  and  the  Portland  office  sent  out  the  divi- 
dends and  interest  on  the  bonds.  A  utility  asking  relief  shonM 
also  show  that  it  is  exercising  the  utmost  economy  consistent 
with  adequate  service. 

As  to  the  different  industrial  utilities  enumerated  on  sheet 
8  of  the  schedule  P.  U.  C.  No.  2  filed  by  the  company,  the  Com- 
mission has  duly  considered  the  amount  of  water  used*by  tlu* 
different  industries,  and  is  of  the  opinion  that  the  following 
rates  are  reasonable  and  should  be  charged  and  collected: 

[Table  of  rates  omitted.] 

For  the  reason  above  set  forth,  the  Commission  is  of  the  opin- 
ion that  the  contract  rates,  rules,  and  regulations  now  in  force 

r.U.R.192lD. 
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and  as  agreed  to  by  and  between  the  water  company  and  the 
city  of  Leadville  should  not  be  disturbed,  and  that  the  new 
schedule  P.  U.  C.  No.  2  now  under  suspension  by  the  Commis- 
sion should  be  permanently  suspended  as  to  Sheets  1,  2,  3,  4,  5, 
6,  and  7,  inclusive. 

As  indicated  above,  the  Commission  is  of  the  opinion,  after 
considering  all  the  facts,  that  the  rates  heretofore  charged  for 
industrial  uses  are  discriminatory  as  against  other  users  of  wa- 
ter for  domestic  and  commercial  uses;  that  this  class  of  users 
are  not  paying  rates  that  are  commensurate  with  their  share  of 
the  expense  of  operating  the  plant,  nor  commensurate  with  the 
amount  of  the  capital  invested  in  the  plant  devoted  to  such  use. 
In  arriving  at  this  conclusion,  the  Commission  has  not  over- 
looked the  difference  in  the  cost  of  distribution  to  the  different 
classes  of  users. 

The  increases  in  the  rates  set  out  above  will  give  the  company 
an  added  income  of  about  $2,000  per  annum  and  a  total  annual 
revenue  as  follows : 

Total  operating  revenue  1919   .' $61,311.19 

Nonoperating  revenue  1919    5,616.67 

Increase  to  industrial  users  as  herein  allowed  2,000.00 

Total  income    $58,927.86 

The  following  is  a  reasonable  estimate  for  annual  operating 
expenses : 

Gravity  supply    $1,679.86 

Water    purchased 1,400.09 

Distribution   expense    5,029.70 

Utility  expense    243.84 

Commercial    expense    3,741.23 

General   expense    4,069.92 

Depreciation    4,800.00 

Taxes    9,915.81 

Total  operating  expense   $30,880.36 

[8]  This  gives  a  total  allowance  for  operating  expenses,  in- 
cluding taxes  and  depreciation,  of  $30,880.36  per  annum,  and 
deducting  this  amount  from  the  total  annual  income  of  $58,- 
927.86  leaves  $28,047.50  as  a  return  on  the  sum  of  $400,000 
as  fixed  by  the  Commission  as  a  fair  value  for  rate  making  pur- 

P.U.R.1921D. 
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poses.  This  is  in  excess  of  7  per  cent  per  annum  on  the  valua- 
tion as  fixed.  These  are  abnormal  times  and  no  doubt  the  prices 
of  labor  and  material  will,  in  the  near  future,  decrease  until 
under  these  same  rates  the  company  will  be  able  to  earn  a  return 
in  excess  gf  7  per  cent,  which  excess,  if  earned,  may  be  used  as 
an  unforeseen  contingent  fund. 


SOUTH  DAKOTA  BOARD  OP  RAILROAD  COMMISSIONERS. 

W.  F.  NOLAX  et  al. 

PEOPLE'S    TELEPHONE    &    TELEGRAPH    COMPANY    OP 
HOT  SPIUXGS. 

[Order  No.  4587.] 

Payment  —  Diftfontinuauce  for  uonpaytnent  —  Rural  telephone  lines. 

A  telephone  company  has  no  right  to  discontinue  service  to  a  rural 
telephone  line  for  the  nonpayment  of  a  diftputed  bill  for  switching  serv- 
ice, inasmuch  as  it  has  recourse  to  the  courts  for  the  adjustment  of  dis- 
puted accounts. 

[June  2,  1921.] 

Complaint  against  telephone  company  cHsoontinning  service ; 
complaint  sustained  and  re-establishment  of  service  ordei'ed. 

By  the  Board :  The  complaint  of  W.  F.  Xolan  is  made  in  be- 
half of  himself  and  other  subscribers  of  the  Ix)\ver  Beaver  Valley 
Telephone  Company  Avhich  is  a  rural  line  receiving  svritching 
service  from  the  People's  Telephone  &  Telegraph  Company  at 
the  Buffalo  Gap  Exchange. 

Xotice  of  hearing  ^vas  issued  by  the  Board  of  Railroad  Com- 
missioners under  date  of  April  21,  1921,  and  copies  of  same  were 
served  upon  the  complainants  and  upon  the  People's  Telephone  & 
Telegraph  Company  of  Hot  Springs.  The  hearing  was  held  in 
Custer,  Custer  county,  South  Dakota,  on  Thursday,  April  29th, 

at  the  hour  of  5  :oO  p.  m. 
P.U.R.1921D. 
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The  Lower  Beaver  Valley  Telephone  Company  operates  a 
single  rural  line  running  out  from  Buffalo  Gap,  South  Dakota, 
and  is  owned  and  operated  by  the  subscribers  on  the  line.  It  was 
formerly  a  part  of  the  W.  G.  Flat  Telephone  Company,  which 
company  was  in  operation  for  a  number  of  years  in  Custer  coun- 
ty. On  or  about  March  1,  1920,  this  cojiipany  was  disorganized 
and  each  of  its  several  lines  organized  into  separate  associations 
or  telephone  companies. 

The  complaint  of  Mr.  Nolan  which  is  supported  by  his  testi- 
anony  and  the  testimony  of  ^fr.  V.  W.  Haley,  the  present  secre- 
tary of  the  Lower  Beaver  Valley  Telephone  Company,  is  to  the 
effect  that  the  People's  Telephone  &  Telegraph  Company,  has  re- 
fused and  continues  to  refuse  to  perform  or  furnish  toll  service 
to  the  patrons  of  their  line ;  that  the  reason  given  by  the  People's 
Telephone  &  Telegraph  Company  for  the  refusal  of  such  serv'ice, 
is  that  the  subscribers  of  the  Lower  Beaver  Valley  Telephone 
Company  owe  the  sum  of  $10.75  for  switching  service;  whicli 
service  is  alleged  to  liave  Ix'cn  performed  prior  to  the  dissolution 
of  the  W.  G.  Flat  Telephone  Company,  and  which  service  was 
furnished  for  the  present  subscribers  of  the  complainants'  line. 
It  appears  that  on  January  21,  1921,  the  People's  Telephone  & 
Telegraph  Company  presented  a  statement  to  the  complainants 
showing  that  there  was  at  that  time  a  balance  due  of  $30.80. 
The  complainants  admit  that  there  was  a  balance  due  at  that 
time  of  $20.05,  leaving  a  sum  of  $10.75  in  dispute. 

We  are  of  the  opinion  and  find  that  the  question  of  this  dis- 
puted accoimt  does  not  constitute  a  condition  that  warranted  the 
company  in  refusing  the  service  inasmuch  as  the  People's  Tele- 
phone &  Telegraph  Company  has  recourse  to  the  courts  for  the 
adjustment  of  disputed  accounts.  The  company  should  be  re- 
quired to  re-establish  this  service  upon  the  payment  of  all  dues 
and  charges  that  are  undisputed. 

An  order  should  be  made  and  entered  requiring  the  People's 
Telephone  &  Telegraph  Company  to  re-establish  the  toll  service 
upon  the  complainants  meeting  the  requirement  above  stated. 
P.U.R.1921D. 
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Note. — ^Pa5rmcnt. 

J.  In  general,    190, 
II,  Discount  for  prompt  payment,   101. 

III,  Penalties  for  failure  to  pay  promptly,    101, 

IV,  Time  of  payment,    101, 

V,  Discontinuance  for  nonpayment,   102, 
VI.  Deposit  to  guarantee  payment,  192. 

I.  In  general. 

In  Hartigan  v.  Pacific  Gas  &  E.  Co.  Decision  No.  6287,  Cafie  No. 
1282,  April  25,  1919,  it  was  held  that  a  receipted  bill  tendered  by  a 
utility  covering  service  for  a  prescribed  period  of  time  should  not  be 
held  as  conclusive  that  the  amount  covered  by  such  receipt  is  the 
total  due  for  such  service.  The  Commission  said:  "Complainant 
urges,  however,  that  the  recepits  given  him  by  defendant  for  the 
service  constitute  a  satisfaction  of  the  claim  for  those  months,  and 
that  a  receipt  in  writing  is  conclusive  unless  fraud  or  mistake  is 
present.  That  there  was  a  mistake  is  to  me  perfectly  clear,  as  here- 
inabove set  forth.  In  my  opinion,  however,  this  Commission  is  not 
limited  in  its  determination  of  questions  similar  to  this  to  the  strict 
rule  urged  by  complainant,  as  set  forth  in  the  Civil  Code.  Public 
utilities  could,  in  the  absence  of  the  power  of  regulatory  bodies^ 
easily  circumvent  the  control  contemplated  by  regulatory  bodies 
through  the  delivery  of  a  receipt  and  forever  close  the  door  to  an  in- 
quiry as  to  whether  or  not  there  has  been  preferential  rates  or  dis- 
criminations forbidden  by  law." 

In  Re  Pacific  Gas  &  E.  Co.  Decision  No.  6736,  Application  No. 
4722,  Oct.  2,  1919,  the  California  Commission,  in  passing  upon  an 
application  for  permission  to  render  service  in  payment  for  rights 
of  way  of  an  electric  company  over  property  of  railroad  company^ 
said :  "The  Commission  does  not  generally  look  with  favor  upon  ex- 
changes of  service  by  a  utility  for  rights  of  way,  and  has,  in  the  past, 
endeavored  to  place  such  exchanges  upon  a  cash  basis.  The  pro- 
priety of  permitting  further  exchange  of  utility  service  for  property 
rights  hinges  entirely  upon  the  question  of  whether  the  interests  of 
the  public  are  thereby  benefited." 

In  Haseltine  v.  Contra  Costa  Gas  Co.  Decision  No.  8763,  Case  No. 
1499,  March  17,  1921,  the  California  Commission  ordered  a  gas  util- 
ity to  credit  to  its  consumers  an  amount  equal  to  10  per  cent  of  the 
bills  rendered  for  gas  consumed  during  a  period  when  the  consumer^ 
were  materially  damaged  through  repeated  failures  in  service  during 
hours  in  which  the  use  of  gas  was  most  essential. 

In  Re  White  Teleph.  Co.  Order  No.  3719,  Dec.  23, 1919,  the  South 
Dakota  Commission  said:  "It  has  never  been  the  practice  of  the 
Board  of  Railroad  Commissioners  to  authorize  an  increase  in  rental 
P.U.R,1921D. 
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rates  to  be  charged  to  those  who  pay  their  hills  for  the  purpose  of 
making  up  a  deficit  which  is  directly  chargeable  to  the  failure  of  the 
compaiiy  to  make  its  collections/' 

J  J.  Discount  for  prompt  payment. 

In  Be  Ocean  View  Land  &  Water  Co.  Decision  No.  8401,  Applica- 
tion No.  5475,  Nov.  30,  1920,  the  California  Commission  ordered 
the  discontinuance  of  the  practice  of  allowing  a  discount  of  10  per 
cent  on  current  monthly  water  bills  if  paid  on  or  before  the  fifteenth 
of  the  month,  it  being  held  that  a  public  utility  can  adequately  pro- 
tect itself  against  delinquency  in  the  payment  of  bills  through  the 
establishment  of  adequate  rules  and  regulations  covering  this  phase 
of  its  operation. 

In  Re  Frankfort,  No.  4958,  Dec.  27,  1919,  a  municipal  electric 
utility  was  denied  authority  to  discontinue  a  discount  of  10  per  cent 
for  prompt  payment  and  to  charge  a  penalty  of  10  per  cent  for  de- 
linquent payment,  but  ordered  to  allow  a  discount  per  kilowatt  hour 
of  .5  cent  on  bills  for  lighting  and  ,2  cent  on  bills  for  power  if  paid 
in  fifteen  days. 

In  Re  Platte  County  Independent  Teleph.  Co.  Application  No. 
4101,  Feb.  26,  1920,  in  speaking  of  the  duty  of  a  telephone  company 
to  render  bills  to  its  subscribers,  the  Nebraska  Commission  said : 
**The  general  rule  of  the  Commission  is  that  when  gross  and  net  rates 
are  provided  in  order  to  reduce  uncollectible  accounts  every  conven- 
ience should  be  given  the  subscriber  to  avoid  the  payment  of  the  gross 
rate  and  still  fall  within  the  rule.  Gross  and  net  rates  are  not  for 
revenue  purposes,  but  to  prevent  losses  from  bad  accounts  and  to 
permit  the  company  to  have  the  full  measure  of  the  use  of  its  earn- 


ings." 


J//.  Penalties  for  failure  to  pay  promptly. 


In  Liebovitz  &  Sons  v.  Newmanstown  Electric  Light  &  P.  Co. 
Complaint  Docket  No.  3893,  March  16,  1921,  it  was  held  that  a  pen- 
alty of  20  per  cent  for  failure  to  pay  promptly  is  unreasonable  and 
exorbitant. 

ilP.  Time  of  payment. 

In  Re  Rushville  Teleph.  Co.  Case  No.  2741,  Feb.  18,  1921,  the 
Missouri  Commission  holds  that  where  telephone  rents  are  paid 
quarterly  in  advance  the  first  month  in  the  quarter  should  be  allowed 
the  subscriber  in  which  to  make  payment,  the  rural  line  subscriber 
being  unable  at  all  times  to  make  payment  at  the  ofiice  on  or  before 
the  fifteenth  of  the  month.  . 
P.UJL1021D. 
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F.  Discontinuance  for  nonpayment. 

In  Hartigan  v.  Pacific  aGs  &  E.  Co.  Decision  No.  6287,  Case  Xo. 
12H2,  April  25,  1919,  it  was  held  bv  the  California  Commission  that 
reconnection  of  service  by  a  utility  upon  request  of  the  Railroad  Com- 
mission to  enable  it  to  test  meters  and  connections  after  such  serv- 
ice has  been  disconnected  for  nonpayment  of  bills,  cajinot  be  con- 
strued as  a  resumi)tion  of  service  by  the  utility  which  would  revive 
the  coJisumers'  right  to  the  full  period  of  time  prescribed  by  rules^ 
for  notice  of  discontinuance. 

In  Glaze  v.  St.  Joseph  Gas  Co.  Case  Xo.  2407,  Jan.  11,  1021,  tlie 
^lissouri  Commission  said:  ^'AVhen  an  account  for  service  is  in  dis- 
pute the  utility  should  contiime  to  give  service  pending  the  settle- 
ment of  the  dispute,  either  by  the  Coinmis>ion  or  by  some  court  of 
competent  jurisdiction,  with  such  safeguards  as  may  be  necessary, 
in  any  individual  case,  to  protect  the  utility  against  ultimate  loss 
when  the  dispute  shall  be  adjudicated." 

VI.  Deposit  to  gttarantee  payment. 

In  Re  Tipton  Electric  &  Water  Plant  (Ind.)  No.  4841,  Nov.  1, 
1919,  a  municipal  electric  and  water  utility  was  authorized  to  re- 
quire a  deposit  of  $2  from  each  patron  as  a  guarantee  for  the  pay- 
ment of  bills  and  to  discontinue  Avater  consumers  whose  bills  are  not 
paid  in  thirty  days  and  electric  consumers  whose  bills  are  not  paid 
in  ten  days. 

In  Re  Municipal  Electric  Light  Plant,  Xo.  5862,  Jan.  28,  1921, 
in  an  application  for  increased  gas  rates,  the  Indiana  Commission 
stated  that  meter  deposits  constitute  a  trust  fund  and  should  be  kept 
separate  and  apart  from  the  regular  funds  of  the  municipality  and 
not  used  for  general  purposes,  and  any  interest  accruing  to  this  fund 
should  become  part  of  the  earnings  of  the  electric  plant  and  not  of 
the  general  fund. 
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CONNECTICUT  PUBMO  UTIIilTIES  COMMISSION. 

CITY  OF  DANBUEY  et  al. 

i;. 

BANBURY  &  BETHEL  GAS  &  ELECTRIC  LIGHT  COMPANY. 

[Docket  No.  3543.] 

Itetum  —  Operating  eocpenaes  —  Income  tax, 

1.  Assuming  that  Federal  income  tax  is  a  proper  operating  charge, 
it  should  not  include  the  under-accrued  income  tax:  for  1918,  1919,  and 
1020,  and  should  not  include  excess  profits  tax. 

Return  —  Operating  expe^isea  —  Amortization  of  Commission  ex- 
penaea, 

2.  The  cost  of  revaluation  of  a  gas  and  electric  property,  the  cost 
of  gas  rate  investigation,  and.  the  cost  of  preferred  stock  issue,  should 
be  amortized  over  a  term  of  years  ratlier  than  cliarged  to  operating  ex^* 
penses  of  one  year. 

Return  —  Burden  of  proof  —  Reaaonahleness. 

3.  A  utility  company,  which  has  been  paying  large  dividends  for 
its  common  stock  for  a  period  of  seven  years  prior  to  a  hearing,  must 
show  satitiifactory  reasons  why  its  rates  are  increased  instead  of  de- 
creased. 

Betum  —  Reasonableness  —  Economic  conditions, 

4.  A  public  utility  should  take  into  consideration  general  and  eco- 
nomic conditions  in  establishing  its  rates  as  a  business  and  equitable 
proposition. 

Beficrit  —  Reasonabletiess  —  Value  of  service. 

5.  Public  utility  rates  should  not  be  so  high  as  to  impose  an  un- 
reasonable burden  upon  the  public  although  it  is  conceded  that  the 
rates  should  be  sufficiently  high  to  provide  a  proper  depreciation  re- 
serve, a  moderate  surplus,  and  afford  ample  protection  and  return  for 
il^vested  capital. 

Valuation  —  Aacertainment  of  value  —  JElementa  considered, 

0.  A  valuation  made  by  a  public  utility  company  based  on  peak 
unit  prices  and  including  municipally  paid  for  pavements  representing, 
a  valuation  between  300  and  400  per  cent  more  than  the  invested  capital 
or  the  conceded  original  cost,  can  serve  only  as  an  element  to  be  con- 
sidered in  determining  fair  value. 

Hetum  —  Basis  for  return  —  Reproduction  cost  inequitable, 

7.  Reproduction  cost  new  less  depreciation  imder  recent  high  and 
inflated  war  producing  prices  would  be  an  inequitable  basis  for  return. 

Valuation  —  Fair  value  —  Ascertainment  of, 

8.  The  valuation  of  a  gas  and  electric  company  was  determined  to 
be  50  per  cent  of  the  total  stocks  and  bonds,  and  40  per  cent  of  the 
total  surplus  of  the  company,  upon  which  amount  a  return  of  8  per 
cent  is  reasonable. 
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Rates  —  Serviix  charge  —  Oas, 

9.  A  service  charge  of  35  cents  per  meter  per  moDth  for  domestic 
service  was  approved. 


Mates  —  Service  charge  —  Elements  <;anaUtuting. 

Discussion  of  the  elements  considered   in   determining  a   proper 
service  charge  for  gas,  p.  208. 

[May  5,  1921.] 

Petition  requesting  a  reduction  of  rates  for  gas ;  service 
charge  reduced  and  lower  schedule  of  rates  authorized. 

Appearances:  J.  Moss  Ives,  Samuel  A.  Davis,  Attorneys  for 
petitioners;  Henry  C.  Wilson,  Attorney  for  respondent  com- 
pany. 

By  the  Commission:  This  is  a  petition  brought  under  the 
provisions  of  §  3635  of  the  General  Statutes,  alleging  that  the 
rates  and  charges  of  the  respondent  company  for  gas  supplied 
to  its  patrons  are  unreasonable. 

The  r^pondent  company  has  two  departments,  gas  and  elec- 
tric, supplying  gas  and  electricity  to  the  inhabitants  of  Danbury 
and  Bethel.  The  operation  and  financing  of  both  departments 
are  under  one  general  corporate  management,  controlled  by  the 
City  Service  Company  of  New  York. 

The  present  inquiry  under  the  allegations  of  the  petition  per- 
tains to  the  reasonableness  of  the  respondent's  present  rates  for 
gas  as  established  by  the»  company  and  charged  to  its  patrons. 

Prior  to  August  15,  1920,  the  company's  rates  for  gas,  as 
issued  in  March,  1918,  were  as  follows: 

[Bate  Schedule  omitted.] 
As  shown  by  the  foregoing  schedules,  the  respondent  in- 
creased its  rates  as  follows : 

(1)  Rate  G-1,  credit  meter,  from  $1.40  net  per  thousand 
cubic  feet,  in  effect  prior  to  August  15,  1920,  to  $2  net  per 
thousand  cubic  feet,  plus  a  service  charge  of  50  cents  per  meter 
per  month  effective  on  and  after  December  20,  1920. 

(2)  Bate  G-2,  industrial  service,  from  step  rates  of  $1.10 
and  85  cents  respectively,  to  $1.80  and  $1.50  respectively,  and 
the  demand  charge  per  100  cubic  feet  of  maximum  hourly  de- 
mand per  month  from  $1  to  $1.50,  and  the  customer  charge  per 
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customer  per  month  from  75  cents  to  $1.15.    All  effective  August 
15,  1920. 

(3)  Kate  G-3.  Prepayment  meter.  From  $1.45  per  thousand 
cubic  feet  to  $2.10  per  thousand  cubic  feet,  effective  on  and  after 
August  15,  1920,  plus  a  service  charge  of  50  cents  per  meter 
per  month,  effective  on  and  after  December  20,  1920. 

Organization  and  History  of  the  Company. 

The  respondent  company  was  first  chartered  and  organized 
as  a  gas  company  in  1857,  and  continued  as  such  until  May, 
1888,  at  which  time  it  consolidated  with  the  Danbury  Schuyler 
Electric  Light  Company  under  the  name  of  the  Danbury  and 
Bethel  Gas  &  Electric  Light  Company,  and  has  since  continued 
to  supply  gas  and  electricity  to  its  customers  under  joint  and 
consolidated  operation  and  management 

The  gas  company  at  the  time  of  the  consolidation  in  1888 
had  issued  and  outstanding  conmion  stock  of  the  par  value  of 
$45,000,  and  no  bonded  indebtedness.  There  was  no  record  or 
evidence  submitted  showing  the  stock  issue,  bonded  indebted- 
ness if  any,  or  of  the  plant  and  equipment  account,  of  the  elec- 
tric company  at  the  time  of  consolidation.  The  stock,  and  bonds 
if  any,  of  the  consolidating  companies,  at  the  time  of  the  merger, 
were  taken  up  by  a  new  issue  of  the  consolidated  company, 
and  these  and  all  other  stocks  and  bonds  since  issued  by  the  re- 
spondent company  cover  the  joint  investment  for  both  the  gas 
and  the  electric  departments.  The  stock  and  bond  issue  of  the 
respondent  company  at  this  date  is  as  follows: 

Common    stock $400,000 

Preferred  stock   (7%)   issued  1920 156,600 

Bonds,  maturing  1953    (5%)    150,000 

Both  the  total  annual  operating  expenses  and  operating  reve- 
nues of  the  electric  department  are  largely  in  excess  of  the  an- 
nual operating  expenses  and  operating  revenues  of  the  gas  de- 
partment. The  plant  and  equipment  account  of  the  gas  depart- 
ment according  to  the  books  of  the  company  for  the  year  ended 
December  31,  1920,  was  $415,729,  and  the  plant  and  equipment 
account  of  the  electric  department  according  to  the  books  of  the 
company,  for  the  year  ended  December  31,  1920,  was  $511,075. 

Assuming  the  capital  invested  in  the  company  as  represented 
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by  its  total  issued  and  outstanding  stock  and  bonds  were  equally 
divided  as  between  the  gas  and  the  electric  departments,  the  in- 
vestment in  the  gas  department  would  be  as  follows : 

Common    stock    $200,000 

Preferred  stock    (7%) 78,3O0 

Bonds     (5%)     75,000 

Total    $353,300 

•  The  respondent  company  has  declared  and  paid  dividends  on 

its  total  issued  and  outstanding  stock  since  March  31,  1914, 

from  the  joint  operation  of  its  gas  and  electric  departments,  as 

follows : 

[Table  omitted.] 

The  year  1919  shows  that  a  32  per  cent  dividend  was  de- 
clared, but  that  only  a  16  per  cent  dividend  was  actually  paid, 
and  a  like  16  per  cent  dividend  paid  in  1920  out  of  the  declared 
dividends  of  1919.  No  dividend  on  common  stock  was  declared 
in  1920. 

By  the  payment  of  dividends  in  1920,  the  surplus  was  de- 
pleted by  the  sum  of  $21,868.97,  leaving  an  accumulated  bal- 
ance of  surplus,  on  December  31,  1920,  of  $439,167.74. 

Valuation, 

The  respondent  company  had  a  valuation  of  its  gas  depart- 
ment made  as  of  October  1,  1920,  by  F.  C.  Hamilton,  consult- 
ing engineer,  24  State  street.  New  York  city,  under  the  direct 
supervision  of  Andrew  J.  Foster,  consulting  engineer  in  the 
employ  of  F.  C.  Hamilton. 

F.  C.  Hamilton  is  engaged  principally  in  valuation  work  for 
\  ^  the  H.  L.  Doi[^herty  Company  interests  in  connection  with  the 

'      •       Grtr  Service  Company  which  includes  the  respondent  company. 

The  record  and  detailed  report  of  the  valuation  in  this  case, 
as  submitted  in  evidence,  is  based  upon  reproduction  new  cost, 
and  in  which  the  different  properties  and  elements  are  minute- 
ly dissected  into  individual  units,  and  the  quotations  or  market 
prices  as  of  October  1,  1920,  on  each  unit,  as  new,  applied 
thereto. 

Practically  every  factor  known  to  utility  property  valuation    • 
has  been  considered  in  the  valuation  and  report  submitted,  ex- 
cepting "going  concern" .  value,  which  was  not  included. 
P.U.R.1921D. 
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Some  of  the  plant  and  property  described  and  valued  is  nscd 
also  in  connection  with  the  electric  department,  thus  necessita- 
ting an  allocation  by  the  appraisers  between  the  two  depart- 
ments. 

The  reproduction  new  value  of  the  gas  department  as  thus 
obtained  and  submitted  in  evidence  amounts  to  $1,426,478,  and 
upon  which  amount  without  depreciation,  the  respondent  claims 
to  be  entitled  to  an  8  per  cent  return  from  gas  department  oper- 
ation, or  $114,118. 

A  summary  of  the  reproduction  new  valuation,  without  de- 
preciation, appearing  in  the  report,  is  as  follows: 

[Table  omitted.     Total  $1,426,478.] 

Although  the  respondent  claims  reproduction  new  without 
depreciation  to  be  the  proper  and  fair  value  upon  which  a  re- 
turn should  be  considered,  said  valuation  report  includes  an 
itemized  percentage  depreciation  on  the  depreciable  property^ 
and  a  summary  of  such  results,  showing  depreciated  value  as 
''Present  Value,"  appears  in  said  report  as  follows : 


Reproduc- 
tion Cost 
New. 


Present 
Value. 


Real    estate    

Buildings  and  structures   

Plant  equipment   

Distribution  system   

<^^neral  office  equipment 

Utility   equipment    

Omissions  and  contingencies   . . . 
Contractor's  expense  and  profits 


$28,750 
83,663 

223,039 

684,876 

10,058 

5,260 

49,579 

130,145 


$28,750 

75,407 

172,163 

581,668 

9,55& 

3,091 

41,463 

108,840 


Total 


Engineering  and  supervision  . . 
Organization  and  legal  expense 
Taxes  during  construction  .... 
Hitcrest  during  contruction   . . . 

Working  capital    

Materials  and  supplies   


$1,215,370 

$58,565 
38,218 
6.370 
52,741 
27,726 
27,488 

$1,020,967 

$58,565 
38,218 
6,370 
52,741 
27,726 
27,488 

Total 


$1,426,478 


$1,232,065 


Said  valuation  considered  not  only  unit  prices  as  of  October 
1,  1920,  but  all  the  then  existing  local  conditions  and  improve- 
ments, such  as,  for  example,  improved  street  pavement  over 
mains,  valued  at  $130,578,  although  such  pavement  was  laid 
and  paid  for  by  the  municipalities  subsequent  to  the  installation 
of  the  aras  mains. 
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Mr.  Foster,  the  engineer  in  charge  of  the  valuation,  did  not 
assume  to  give  the  actual  fair  value  of  the  property,  but  sub- 
mitted the  report  and  figures  as  indices  of  the  reproduction  value 
of  the  component  units,  new,  as  of  October  1,  1920.  The  fol- 
lowing questions  and  answers  are  excerpts  from  the  record  of 
Mr.  Foster's  testimony: 

"Q.  In  arriving  at  the  value,  you  are  giving  the  Commis- 
sion figures  which  require  absolute  reproduction,  new,  of  the 
entire  property? 

"A.  I  an^  giving  figures  so  they  may  be  able  to  figure  the 
value  themselves.  I  would  not  presume  to  give  the  value  of  the 
property.     I  am  giving  them  the  reproduction  value. 

"Q.  Without  attempting  to  say  whether  that  is  the  actual 
vahie  or  not  ? 

"A,  I  do  not  attempt  to  say.   That  is  the  cost  to  reproduce,  new. 

^'Q.  And  the  amount  invested  has  nothing  to  do  with  it? 

"A.  No,  sir.'' 

No  valuation  of  the  electric  department  was  submitted,  and 
the  only  physical  valuation  of  the  gas  department  submitted  in 
evidence  before  the  Commission  was  that  presented  by  the  re- 
spondent company,  as  hereinbefore  referred  to. 

Finan^nal  Stdtement, 

The  company  maintains  a  very  complete  system  of  accounts, 
but  by  reason  of  its  joint  operation  of  the  gas  and  electric  de- 
partments, many  entries  pertaining  to  operation  and  mainte- 
nance expenses  apply  to  both  departments,  and,  to  show  the  total 
expenses  of  either  department  separately,  necessitates  an  alloca- 
tion of  the  expenses  contained  in  such  entries. 

The  respondent  submitted  an  elaborate  statement  of  its  oper- 
ating revenues  and  expenses  for  the  gas  department,  and  par- 
ticularly as  to  its  estimate  for  1921,  together  with  48  tables 
showing  detailed  analyses  the  component  parts  thereof  and  gen- 
eral totals  arrived  at. 

All  those  details  pertaining  to  the  gas  department  have  been 
scientifically  marshalled  into  these  tabulations  of  figures  in  sup- 
port of  the  respondent's  claim  that  its  present  rates  are  not  un- 
reasonable,— in  fact  are  not  sufficient  to  provide  a  proper  return 
on  the  value  of  the  property, 
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The  firm  of  Petze  &  Soule,  certified  public  accountants,  in  be- 
half of  the  petitioners  made  an  examination  of  the  books  of  the 
company  and  submitted  in  evidence  a  report  with  schedules  of 
the  balance  sheet,  profit  and  loss  account,  and  operating  expen- 
ses and  revenues,  of  both  the  gas  and  electric  departments,  us- 
rng  lor  the  gas  department  the  same  figures  and  the  same  allo- 
cations used  by  the  company,  and  arriving  at  the  same  totals. 
These  schedules,  however,  are  arranged  in  a  different  mantfer 
than  the  tables  submitted  by  the  company,  and  by  including  the 
electric  department,  assist,  by  comparison,  in  determining  the 
fairness  of  allocation  of  the  expense  account.  The  statistics  as 
thus  submitted  have  been  prepared  in  great  detail  and  only  a 
brief  analytical  summary  will  be  attempted  in  this  finding. 

A  summarj^  of  the  gross  and  net  earnings  and  operating  ex- 
penses according  to  the  books  of  the  company,  for  the  years 
1913  to  1920,  both  inclusive,  is  shown  in  table  'So.  1  of  respond- 
ent's Exhibit  No.  1,  as  follows : 

Gas  Department, 
Earnings  from  Operation. 


Gross 
Earnings. 

Operation 
and  Main- 
tenance. 

Net 
Earnings. 

For  year  of  1013   

$99,506.45 
109,810.34 
104,437.58 
109,805.72 
110,746.93 
129.331.14 
146.322.92 
182,907.95 

$67,022.69 

72,532.77 

65,233.34 

78,159.35 

89.847.72 

104,719.73 

116,091.25 

187,262.05 

$32,483.76 

For  year  of  1914    

37,277.57 

For  year  of  1915    

39,204.24 

For  year  of  1916   

31,646.37 

For  vear  of  1917   

20,899.21 

For  vear  of  1918    

24,611.41 

For  year  of  1919   

30,231.67 

For  vear  of  1920   

1  4,354.10 

Total    

$992,869.03 

$780,868.90 

$212,000.13 

1  Deficit. 

According  to  the  foregoing  table,  the  gross  earnings  for  1920, 
although  including  the  increased  rates  (excepting  the  service 
charge)  for  four  and  one-half  months,  was  only  $36,585,  more 
than  for  the  year  1919,  while  the  expenses  for  1920  were  $71.- 
171  more  than  in  1919,  or  about  60  per  cent  and  about  180  per 
cent  more  than  1915. 

A  summary  of  the  result  of  operations  of  the  respondent 
company  and  its  conclusions  for  1920  is  shown  in  table  Xo.  17 
of  its  Exhibit  Xo.  1,  as  follows: 
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Gas  Department. 
Earnings  Statement  for  Year  £ndin<^  De('pml>er  31,  1920. 

Net  domestic  sales    $156,045.5f) 

Net  industrial  sales   21,604.76 

Total  gross  sales  $177,650.35 

Minimum    bills     4,5»2.47 

Forfeited    discounts    1,605.13 

Total   revenue    $183,807.93 

Deductions  for  bad  debts    000.00 

Gross  earnings  from  operation   $182,907.95 

Total  operation  and  maintenance    187,262.05 

Net  from  operation  before  piroviding  for  depreciation   i  $4,354.10 

Depreciation  allowance— 1.05  per  cent  of  $1,180,020   12,460.00 

Deficit  of  any  return    1$16,814.10 

Fair  return— 8  per  cent  of  $1,426,478  114.118.00 

Deficit  of  fair  return   i$130,932.10 

1  Deficit. 

The  estimate  of  earnings  submitted  by  the  respondent  com- 
pany for  1921  for  the  gas  department,  basing  its  earnings  on 
present  rates  as  shown  by  Table  No.  16  is  as  follows: 

0a8  Department. 
Estimated  Earnings  Statement  for  Year  Ending  Dec.  31,  1921. 
Domestic  revenue: 

88900  M  cu.  ft.  @  $2 $177,800.00 

Service  charge  5250  customers  @  $6 31,500.00 

$209,300.00 
Less    allowances    266.00 

Net  domestic  revenue    $209,034.00 

Net  industrial  revenue  15200  M  cu.  ft.  @  $1,825  27,740.00 

Forfeited    discounts    1,600.00 

Total    revenue    $238,374.00 

Deduction   for   bad   debts    900.00 

Gross  earnings  from  operation   $237,474.00 

Operation  and  maintenance    184.688.00 

Net  before  providing  for  depreciation    $52,786.00 

Depreciation  allowance— 1.05%   of  $1,186,620.00 12,460.00 

Net  earnings  after  allowing  for  depreciation    $40,326.00 

Fair  return--8%  of  $1,426,478.00    114,118.00 

Deficit  of  fair  return l$73,7S2.00 

1  Deficit.     Should  be  $73,792. 

In  the  electric  department  the  gross  earnings  for  1919  were 

$223,040.20,  and  for  1920  $279,091.83.     The  expenses  for  1919 
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were  $166,425.64,  and  for  1920  $213,126.12,  or  only  28  per 
cent  increased  expenses  in  this  department  as  compared  with  60 
per  cent  in  the  gas  department. 

According  to  the  books  of  the  company,  the  increase  in  total 
number  of  customers  in  the  gas  department  in  1920  over  1919, 
was  137,  and  the  increase  in  the  electric  department,  1920  over 
1019,  was  881  customers.  In  giving  the  expenses  for  the  gas 
department  for  1920  and  estimating  the  expenses  for  1921,  a 
different  allocation  was  followed  pertaining  to  certain  accounts 
than  was  used  in  1919,  as,  for  example,  in  steam  boiler  expensea 
there  was  allocated  to  the  gas  department  for  1919  the  sum  of 
$6,338.10  and  in  estimating  the  expenses  for  1921,  although 
the  total  steam  boiler  expenses  are  estimated  at  less  than  in 
1919,  there  is  allocated  to  the  gas  department  $11,562. 

The  estimated  taxes  for  1921,  appearing  in  table  "No.  10  of 
J'espondent's  Exhibit  No.  1,  contain  Federal  income  tax  amount- 
JBg  to  $15,682  for  both  the  gas  and  electric  departments,  40 
P^r  cent  of  which,  or  $6,232.80,  is  allocated  to  the  gas  depart- 
ment as  part  of  its  estimated  expenses  for  1921. 

-^  number  of  court  and  Commission  decisions  hold  that  Fed- 

..     income  and  excess  profits  taxes  are  not  chargeable  to  oper- 

'^  expenses.     In  a  recent  Pennsylvania  case  the  Commis- 

S/nfi    ^^js:    "The  company  has  charged  to  its  operating  expen- 

:^c*deral  income  and  excess  profits  taxes.     It  has  been  re- 

c0^^^^^y  held  by  the  Commission  and  the  courts  that  this  is  not 

a  f^^^^I^^T  charge  to  operating  expenses,  and,  therefore,  it  has  not 

h^^^^    ixicluded  as  such  in  the  calculation  of  the  auditors."    Hain 

^'  ^^ll^ghany  Water  Co.  (Pa.)  Complaint  Docket  ITo.  3020,  de- 

^^^J^      January  18,  1921. 

^^^>ae  of  the  many  other  cases  along  this  line  are  the  follow- 
j^  •  Jamaica  Gas  &  E.  Co.  v.  Nixon,  110  Misc.  500,  P.U.R. 
J.  .^XD,  860,  181  ISr.  Y.  Supp.  623;  Hoffman  v.  Elmira  Water, 
*  54I  ^^  ^  ^  ^^'  P-U.R.1920D,  257;  Annotations,  P.IT.E.1920(^ 
^  *  Kane  v.  Spring  Water  Co.  P.U.R.1920E,  803;  Re  In- 
^^^^  General  Service  Co.  P.U.R1920A*,  489;  Ee  Quincy  R. 
19^  ^.U.R.1919E,  390;  Ee  Indianapolis  Water  Co.  P.U.R. 
^j^'^ji,  448;  Springfield  Water  Co.  v.  Springfield,  P.TJ.R. 
.J^^D,  853;  Re  San  Diego  Consolidated  Gas  &  E.  Co.  P.U.R. 
^^l^D,  924. 
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Contra. 

In  the  case  of  the  Consolidated  Gas  Co.  v.  Newton,  P.U.R. 
1920F,  483,  523,  Judge  Hand  rules  in  substance  that  Federal 
income  tax  is  a  proper  operating  charge  and  must  be  taken  into 
consideration  in  the  calculation  of  a  fair  profit. 

In  the  recent  case  of  Municipal  Gas  Co.  v.  Public  Service 
Commission,  186  N.  Y.  Supp.  541,  the  court  held  that  Federal 
income  tax  was  a  proper  charge  to  operating  expenses. 

[1]  Assuming  that  such  a  tax  is  properly  chargeable  to  oper- 
ating expenses,  it  should  not  include  the  under-accrued  incoinc 
tax  for  1918,  1919,  and  1920,  as  is  done  in  this  case,  and  should 
not  include  excess  profits  tax. 

[2]  There  are  also  included  in  the  estimated  expenses  for 
1921  the  total  cost  of  revaluation  of  the  property;  the  total  cost 
of  gas  rate  investigation,  and  the  cost  of  preferred  stock  issue, 
which,  instead  of  being  charged  to  the  operating  expenses  of  one 
year  for  the  purpose  of  establishing  a  basis  of  making  rates, 
should  be  amortized  over  a  term  of  years. 

In  estimating  the  expenses  for  1921,  coal  (anthracite)  is  fig- 
ured at  $12.24  per  net  ton,  and  gas  oil  at  11.57  cents  per  gallon. 
Wages  are  figured  at  the  maximum  prices  of  1920,  and,  in  one 
or  two  instances,  wages  are  increased  for  1921. 

In  the  recent  case  of  Meriden  v.  Meriden  Gas  Light  Co.  Dock- 
et No.  3542,  issued  January  20,  1921  [P.U.K.1921B,  611], 
this  Commission  stated :  *^It  is  within  the  knowledge  and  obser- 
vation of  all  students  of  economic  conditions  that  the  reaction 
and  readjustment  is  now  taking  place,  and  that  the  level  of  fu- 
ture production  costs  will  be  much  lower.  It  is  reasonable  to 
assume  that  near  future  production  costs  will  not  materially 
exceed  those  of  1919."  There  are  equally  good  if  not  greater 
reasons  for  making  the  same  statement  at  this  time. 

Commissioner  Kellogg,  of  the  New  York  Public  Service  Com- 
mission, Second  District,  in  the  case  of  Re  Kingston  Gas  &  E. 
Co.  decided  January  11,  1921  (P.TT.R.1921B,  76,  83)  states: 

"From  all  the  evidence  in  the  case,  and  the  signs  of  the  times 
as  covered  thereby,  it  would  seem  that  the  year  1920,  in  which 
the  peak  of  the  prices  was  experienced,  should  not  be  closely 
followed  in  fixing  a  rate  for  the  year  1921,  and,  as  far  as  we 
P.U.R.1921D. 
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may  judge  the  future  by  the  past,  no  gafer  assumption  can  be 
now  made  than  that  in  the  evident  retrograde  movement,  the 
year  1921  will  somewhat  closely  resemble  the  year  1919." 

It  is  further  claimed  in  the  discussion  that  increased  effi- 
ciency of  labor  will  tend  to  decrease  the  wage  and  labor  costs 
per  unit. 

Betum. 

Amoimt  necessary  for  an  8  per  cent  return  on  the  common 
stock  and  fixed  return  on  the  preferred  stock  and  bonds  repre- 
senting the  capital  invested  and  outstanding*  in  the  gas  depart- 
ment at  this  date. 

$200,000  common  stock  at  8%   $16,000 

78,000  preferred   stock  at  7%    5,500 

75,000  bonds  at  o%    * 3,750 

$25,250 

Amount  necessary  for  an  8  per  cent  return  on  $415,729  being 
the  book  value  of  property,  $33,260. 

Amount  necessary  for  an  8  per  cent  return  on  $529,000  being 
the  total  amount  of  stocks,  bonds  and  surplus  allocated  to  the 
gas  department,  $42,320. 

Amount  necessary  for  an  8  per  cent  return  on  appraisal  of 
$1,426,478  as  submitted  and  claimed  by  the  company,  $114,118. 

The  amoimt  of  $114,118  less  the  fixed  return  for  preferred 
stock  and  bonds  would  afford  52  per  cent  return  on  the  common 
stock. 

[3]  If  the  company  is  entitled  to  an  8  per  cent  return  on  the 
reproduction  new  value  of  the  property  as  submitted,  and  its 
estimated  gross  earnings  and  expenses  for  1921  are  found  to  be 
approximately  correct,  then  the  present  rates  are  not  unreason- 
able, in  fact  are  not  sufficient.  A  proper  solution,  however,  of 
the  questions  presented  in  this  case  involves  not  only  consider- 
ation of  the  valuation  and  accounting,  but  also  consideration  of 
business  and  equitable  principles  pertaining  to  the  establish- 
ment of  ^  reasonable  rate  under  all  existing  conditions.  A  util- 
ity company  which  during  the  years  of  1919  and  1920  paid  a 
dividend  of  16  per  cent  per  annum  on  its  conmion  stock,  aud 
for  a  period  of  seven  years  prior  to  January  1,  1921,  paid  an 

average  annual  dividend  of  over  13  per  cent  on  its  stock,  which 
P.U.R.1921D. 
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is  the  record  of  the  respondent  company,  must  show  satisfactory 
reasons  why  its  rates  are  increased  instead  of  decreased.  A 
utility  company  conducting  two  utility  departments  under  one 
joint  operation  and  investment,  and  as  such  has  been  able  to  pay 
a  fair  or  in  fact  an  excessive  rate  of  return  on  the  actual  capital 
invested  during  the  past  number  of  years  should  hesitate  at  this 
time  as  a  good  business  proposition  to  so  separate  and  allocate 
its  accounting  system,  to  so  add  to  its  operating  expense  ac- 
count entries  not  theretofore  made  such  as  maximum  deprecia- 
tion and  other  more  or  less  extrawdinary  expenses,  and  to  sub- 
mit and  claim  a  return  on  an  appraised  value  of  the  direct  and 
allocated  property  of  the  gas  department  being  more  than  throe 
times  the  capital  invested,  or  book  value,  based  upon  peak  or  in- 
flated unit  prices  of  1920,  for  the  purpose  of  justifying  a  sub- 
stantial increase  in  rates. 

[4]  During  and  more  particularly  following  the  World  War, 
business  and  economic  conditions  and  monetary  relations  were 
very  much  disturbed,  the  purchasing  power  of  the  dollar  de- 
pleted and  all  resulting  in  high  unit  and  collective  costs  of  all 
kinds  of  labor,  material  and  commodities.  Such  a  condition  is 
unfortunate  and  its  solution  requires  the  wise,  fair  and  patri- 
otic consideration  and  co-operation  of  the  men  and  business  in- 
dustries of  the  country.  The  ultimate  correction  and  greater 
stability  of  conditions  are  certain  and  are  now  visibly  in  progress 
resulting  in  reduced  rather  than  increased  prices.  As  a  business 
and  equitable  proposition  a  utility  company  in  establishing  its 
rates  or  in  the  establishment  of  utility  rates,  these  general  and 
economic  conditions  should  be  taken  into  consideration. 

[5]  It  is  conceded  that  the  rates  of  a  utility  company  should 
be  sufficiently  high  to  provide  a  proper  depreciation  reserve,  a 
moderate  surplus  and  afford  ample  protection  and  return  for 
invested  capital  as  well  as  presenting  a  favorable  field  for  the 
investment  of  new  capital  for  necessary  improvements  and  bet- 
terments, but  such  rates  should  not  be  so  high  as  to  impose  an 
unreasonable  burden  upon  the  public. 

"It  is  not  fair,  however,  to  place  upon  the  customer  at  this 

time  a  burden  of  rates  which  will  fully  compensate  the  company 

if  there  be  controlling  reasons  why  this  should  not  just  now  be 
P.U.R.1921D. 
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done"  (Lincoln  County  Power  Co.  v.  Itself,  P.XJ.R.1919C,  862, 
866)." 

Beferrhig  to  Valuation. 

[6]  The  Commission  cannot  accept  the  figures  submitted  as 
the  present  fair  value  of  the  company's  property  appurtenant 
to  the  gas  department,  nor  can  it  accept  the  theory  of  the  com- 
pany that  reproduction  new  without  depreciation  is  the  proper 
value  to  be  considered  for  rate-making  purposes.  When  a  valu- 
ation made  by  the  company  according  to  its  allocation  of  joint 
property  on  peak  unit  prices  and  including  municipally  paid 
for  pavements  and  maximum  percentages  on  theoretical  values 
is  submitted  representing  a  valuation  between  300  per  cent  and 
400  per  cent  more  than  the  invested  capital  or  the  conceded  orig- 
inal cost,  the  difference  is  so  great  as  to  be  irreconcilable  and 
can  serve  only  as  an  element  to  be  considered  in  determining 
fair  value  or  the  amount  upon  which  the  company  is  entitled 
to  earn  a  return.  It  should  be  considered  as  evidence  but  not 
of  controlling  influence  in  the  exercise  of  reasonable  judgment 
based  upon  a  proper  consideration  of  all  the  relevant  facts. 

Is  the  company  entitled  to  a  return  of  8  per  cent  on  the  re- 
production value  of  the  property  under  present  prices  irrespec- 
tive of  the  actual  investment  and  original  cost,  and  irrespective 
of  the  actual  cost  and  value  of  the  services  rendered? 

[7]  There  is  a  long  line  of  court  and  Commission  decisions 
holding  that  a  utility  company  is  entitled  to  a  fair  return  on 
the  fair  value  of  its  property  based  upon  prevailing  prices  at 
the  time  of  the  inquiry,  but  the  inequity  of  considering  repro- 
duction new  less  depreciation  under  recent  high  and  inflated 
war  producing  prices  as  the  fair  value  is  being  more  and  more 
recognized,  and  the  principal  modified  in  conformity  with  what 
is  claimed  to  be  sound  business  judgment. 

One  of  the  leading  cases  on  this  subject  is  the  recent  Indiana 

case  Re  Laporte  Gas  &  E.  Co.   [P.IT.R.1921A,  824]  approved 

December  22,   1920,  wherein   Commissioner  Haynes  discusses 

at  length  the  principles  involved  concurred  in  by  a  majority  of 

the  Commission,   and  holding  that  the  reproduction  value  or 

cost  to  reproduce  the  property  new  at  the  time  of  the  inquiry 

is  not  necessarily  the  actual  fair  value  of  the  property,  and  that 
P.UJt.l921I>. 
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.  *  actual  dollars  honestly  invested  in  the  enterprise  for  the  pur- 
pose of  supplying  a  necessary  utility  to  the  public  is  a  safer 
and  more  equitable  basis  upon  which  to  figure  and  determine  the 
rate  of  return  than  the  fluctuating  value  of  the  property  under 
a  rising  and  falling  market. 

In  the  Springfield  Gas  cas^^  291  HI.  209,  219,  P.U.R.1920C, 
640,  660,  125  N.  E.  891,  the  supreme  court  of  Illinois  stated: 
^'Appellee  contends  that  the  only  equitable  basis  for  determining 
value  for  rate-making  purposes  is  the  cost  of  reproduction  new, 
less  depreciation.  This  contention  cannot  be  sustained.  The 
basis  of  all  calculatipns  as  to  the  reasonableness  of  rates  to  be 
charged  by  a  corporation  maintaining  a  public  utility  under 
legislative  sanction  must  be  the  fair  value  of  the  property  being 
used  by  it  for  the  convenience  of  the  public,  and  in  order  to  as- 
certain that  value,  the  original  cost  of  construction,  the  amoimt 
expended  in  permanent  improvements,  the  present  cost  of  con- 
struction, the  probable  earning  capacity  of  the  property  under 
the  particular  rates  prescribed  by  the  statute,  and  the  sum  re- 
quired to  meet  operating  expenses,  are  all  matters  for  consider- 
ation and  are  to  be  given  such  weight  as  may  be  just  and  right 
in  each  ease." 

**\Vlien  an  estimate  of  value  is  made  on  the  basis  of  repro- 
duction new,  the  extent  of  existing  depreciation  should  be  shown 
and  deducted."  (Simpson  v.  Shepard,  Minnesota  Rate  Case, 
230  TJ.  S.  352,  57  L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  33  Sup. 
Ct.  Rep.  729,  Ann.  Cas.  191 6 A,  18.)  This  method  of  deter- 
mining value  usually  includes  percentages  for  engineering  serv- 
ices never  rendered,  hypothetical  efficiency  of  unknown  labor, 
conjectural  depreciation,  opinion  as  to  the  condition  of  proper- 
ty, the  supposed  action  of  the  elements;  and  of  course,  its  cor- 
rectness depends  upon  whether  superintendence  was  or  would 
be  wise  or  foolish;  the  investment  improvident  or  frugal.  It 
is  based  upon  prophecy  instead  of  reality,  and  depends  so  much 
upon  half  truths  that  it  bears  only  a  remote  resemblance  to  fact, 
and  rises  at  best,  only  to  the  plane  of  a  dignified  guess.  (Whit- 
ten  Valuation  of  Public  Utilities,  pp.  898  to  915.) 

It  is  a  fundamental  principal  applicable  to  utility  companies 
that  the  main  reason  for  their  existence  is  to  furnish  to  the  pub- 
lic a  necessary  service  at  reasonable  rates  and  not  for  the  ac- 
P.U.R.1921I). 
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cumulation  of  property  and  profits  at  the  expense  of  the  public. 
The  financial  hazai-d  of  a  utility  company  falling  upon  the  in- 
vestors and  the  ultimate  profits  being  limited  by  public  regula- 
tion, the  rate  of  return  for  the  money  honestly  and  economically 
invested  should  be  liberal  to  compensate  for  the  risk  taken,  but 
that  rate  should  not  be  based  upon  pyramided  investment  or  in- 
flated value  of  physical  property.  It  is  more  important  to  the 
utility  and  to  the  public  that  the  necessary  capital  invested  and 
to  be  invested  should  be  assured  a  fair  permanent  return  than 
subject  to  fluctuating  values  and  uncertain  return,  and  the  rate 
of  return  should  be  influenced  by  the  market  value  of  money  at 
the  time. 

[8]  Considering  all  the  facts  and  circumstances  in  this  case 
the  Commission  is  of  opinion  and  finds  that  $529,000,  which  is 
50  per  cent  of  the  total  stocks  and  bonds,  and  40  per  cent  of  the 
total  surplus  of  the  company  is  the  reasonable  value  of  the  prop- 
erty used  and  useful,  in  connection  with  the  gas  department  at 
this  time,  for  rate-making  purposes,  and  upon  which  the  com- 
pany is  entitled  to  earn  a  fair  return  from  its  gas  operations. 
We  are  further  of  opinion  and  find  that  8  per  cent  is  a  fair 
present  rate  of  return. 

Accounting. 

The  company  estimates  its  gross  earnings  from  operation  for 
1921  at  $237,474,  and  its  total  operating  expenses  at  $184,688, 
leaving  a  net,  before  providing  for  depreciation,  of  $52,786. 
While  the  estimated  expenses  for  1921  are  slightly  less  than  the 
actual  expenses  for  1920,  as  computed  by  the  company,  the 
Commission  is  of  opinion  that  the  company's  estimate  is  too 
high  by  including  amount  stated  for  the  Federal  income  and 
excess  profits  tax  and  extraordinary  expenses  which  should  be 
amortized  and  by  reason  of  the  method  of  allocating  the  "steam 
boiler"  and  "new  business"  expenses,  by  reason  of  the  maximum 
prices  for  labor  and  the  prices  stated  for  coal  and  oil. 

Mr.  Alfred  E.  Forstall,  a  consulting  engineer  on  public  util- 
ity questions,  called  as  a  witness  in  behalf  of  the  petitioner, 
made  a  careful  analysis  of  the  company's  estimated  expense  ac- 
count for  1921,  and  concluded  that  $158,580  would  be  a  fair 

estimate  for  such  expenses. 
F.UJL1921D. 
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The  vice  president  and  general  manager  of  the  company  testi- 
fied that  one  of  the  reasons  for  the  heavy  expenses  in  1920  over 
1919,  was  to  take  care  of  deferred  maintenance  which  had  ac- 
crued during  a  period  subsequent  to  the  war,  as  a  result  of 
t?conomy  practiced"  at  the  request  of  the  Government. 

The  Commission  is  of  opinion  that  $158,000  is  a  liberal  esti- 
mate of  expenses  for  1921. 

Based  on  the  foregoing  findings  and  considering  the  readjust- 
ment process  and  tendency  of  lower  costs  at  the  present  time 
and  all  the  related  facts  and  circumstances  in  this  case,  the  C!om- 
mission  is  of  opinion  and  finds  that  the  present  increased  rates 
as  established  by  the  company  are  unreasonable. 

Service  Charge. 

In  the  recent  Hartford  and  Meriden  cases  this  Commission 
held  that  a  service  charge,  as  such,  is  an  equitable  element  of 
a  rate  structure,  and  is  so  recognized  and  being  established  by 
practically  every  rate-making  tribunal  in  the  country. 

There  is  no  uniform  practice,  however,  of  determining  the 
particular  elements  or  expenses  to  be  considered  in  arriving  at 
a  proper  service  charge,  and  there  are  but  few  cases  "where  the 
service  charge  as  adopted  has  been  in  strict  conformity  with  the 
amount  calculated  upon  any  recognized  formula.  The  service 
charge  installed  by  companies  in  other  states  and  approved  by 
the  Commission  has  usually  been  an  arbitrary  amount,  less  than 
the  amount  calculated  as  the  actual  service  charge. 

In  some  cases  a  graduated  service  charge  has  been  installed, 
in  accordance  with  the  «ize  of  the  meter,  but,  owing  to  the  com- 
plaratively  small  number  of  large  meters,  the  maximum  or  high 
service  charge  has  but  a  minor  influence  upon  the  total  revenues 
received  from  such  a  charge. 

Rate  experts  favoring  a  service  charge  for  gas  companies  do 
not  maintain  that  the  maximum  amount  figured  as  a  service 
charge  upon  all  the  elements  and  allocations  of  expenses  pertain- 
ing to  such  a  charge,  should  be  adopted,  but  a  lesser,  arbitrary 
amount,  which  will  tend  more  equitably  to  distribute  the  per- 
manent fixed  and  necessary  "readiness  to  serve  charge"  among 
all  the  patrons.     To  make  a  scientific  equitable  distribution  of 

the  total  service  charge  would  necessitate  an  analysis  of  each 
P.U.R.1921D. 
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individual  customer  or  meter  service,  the  magnitude  of  which 
makes  the  propositipn  prohibitive. 

The  so-called  service  charge  consists  of  two  general  elements 
— a  demand  charge,  which  varies  in  accordance  with  the  actual 
demand  or  size  of  the  meter,  and  a  consumer  charge,  which  re- 
mains constant  and  applies  equally  to  each  meter. 

In  a  typical  case  considered  by  the  National  Bureau  of  Stand- 
ards in  its  recent  report  to  the  Congress,  upholding  the  prin- 
ciple of  a  service  charge,  the  sum  of  30  cents  per  meter  per 
month  was  found  to  be  the  consumer  charge,  for  the  Washington 
Gas  Light  Company  in  the  District  of  Columbia,  while  the  de- 
mand charge  ranged  from  a  minimum  of  25  cents  per  meter  per 
month  to  a  maximum  of  »$10.70  per  meter  per  month.  Where 
a  block  or  step  rate  commodity  charge  and  a  differential  between 
domestic  and  industrial  use  are  adopted  in  a  rate  schedule,  such 
a  step  rate  and  differential  to  a  certain  extent  take  the  place  of 
the  service  charge,  particularly  the  demand  charge,  and  thereby 
reduce  the  actual  or  calculated  service  charge. 

The  installation  of  a  small  service  charge  would  aid  in  meet- 
ing the  most  important  and  universally  .applicable  expenses  of 
the  company  in  maintaining  its  readiness  to  serve  position,  with- 
out imposing  upon  the  small  consumer  the  major  part  of  the 
burden.  This  policy  seems  to  have  been  adopted  in  a  large 
number  of  cases  where  the  service  charge  approved  bj'  Commis- 
sions has  been  an  amount  materially  less  than  the  actually  cal- 
culated charge. 

Considering  the  impracticability  of  making  any  absolutely 
stjientific  distribution  of  such  charge,  and  the  existence  of  a  dif- 
ferential between  domestic  and  commercial  use,  and  at  the  same 
time  recognizing  the  general  benefit  and  fairness  of  distributing 
at  least  a  portion  of  the  service  charge,  which,  under  any  con- 
dition, would  be  applicable  to  each  meter,  among  all  patrons,  the 
Commission  is  of  opinion  that  a  lesser  but  arbitrary  amount, 
representing  a  fixed  portion  of  the  total  service  charge,  should 
be  established  and  distributed  equally  among  the  meter  users. 

[9]  The  Cgnmiission  in  this  case  will  approve  a  service 
charge  of  35  cents  per  meter  per  month  for  domestic  service  and 
allow  the  demand  and  customer  charge  as  established  by  the 
company  for  industrial  use  to  remain. 
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Rales. 

With  the  establishment  of  the  35-cent  service  charge,  it  be- 
comes necessary  to  detennine  the  commodity  rates  which  will 
produce  the  necessary  revenues  to  afford  a  proper  return  on  the 
reasonable  value  of  the  property  or  the  amount  upon  wliich  it 
is  determined  the  company  is  entitled  to  earn  a  return.  A  uni- 
form reduction  from  the  present,  commodity  charge  of  20  cents 
per  thousand  cubic  feet  on  gas  sold  to  all  consumers  excepting 
prepayment  meter  service,  and  a  reduction  of  30  cents  per 
thousand  cubic  feet  from  the  present  prepayment  meter  service 
charges  (making  the  prepayment  meter  rate  the  same  as  the 
credit  meter)  should  produce  sufficient  revenues  for  a  fair  re- 
turn, as  shown  by  the  following  summary: 

Summary. 
Domestic  sales: 

88,900  M  cu.  ft.   m  $1.80    $160,020 

Service  charge.  5,250  customers  <@1  35^  per  month  or  $4.20  per 

annum     22,050 

Industrial  sales: 

15,200  M  cu.  ft.  @  1.62r>    (average)    24,700 

Total  revenue    $206,770 

Less  estimated  expenses   158,000 

$48,770 
Less  1.05  per  cent  depreciation  on  $.529,000    6,r)55 

Net    revenue $43,215 

Fair  return,  8  per  cent  on  $529,000   42,320 

Surplus    $895 

The  net  revenue  of  $43,215  would  allow  a  surplus  of  $17,- 
965  after  paying  an  8  per  cent  dividend  on  the  conmion  stock, 
a  7  per  cent  dividend  on  the  preferred  stock,  and  5  per  cent 
interest  on  the  bonds,  using  the  50/50  allocation  of  actual  in- 
vestment, which  is  liberal  to  the  gas  department. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

BE  INDIANAPOLIS  STREET  RAILWAY  COMPANY. 

[No.  5780.] 

Return  —  Emergency  relief  —  Necessity  for  valuation. 

1.  An  exact  valuation  of  a  public  utiUty  is  not  required  in  an 
emergency  rate  proceeding. 
P.U.K.1921D. 
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JKef  um  —  Operating  ejcpensen  —  Taxes  anil  insuvtince, 

2.  Income  taxes  should  be  charged  against  security  holders  whereas 
other  taxes  and  insurance  should  he  charged  againnt  operating  ex- 
penses. 

Betum  —  Reaspnahieness  —  Attraction  of  capital, 

3.  The  return  on  a  public  utility  property  should  be  sufficient  to 
meet  dividends,  since  credit  cannot  be  maintained  by  defaulting  on  or 
repudiating  legitimate  obligations. 

Return  —  Reasonahletiess  —  Vahte  and  rout  of  service. 

4.  The  public,  in  times  of  an  emergency,  has  no  right  to  the  use  of 
utility  property  except  by  the  payment  of  rates  which  will  afford  the 
company  revenue  to  meet  its  legitimate  financial  obligations,  provided 
they  are  reasonable  and  contracted  in  and  for  performance  of  public 
service,  and  when  said  financial  obligations  fall  within  a  reasonable 
return  on  the  value  of  the  property  placed  to  said  public  service. 

Return  —  Street  raUtvaps  —  JHtriny  emergency. 

5.  A  return  of  7  per  cent  was  allowed  a  street  railway  during  an 
emergency. 

JBe^um  —  Reasonableness, 

6.  The  condition  whereby  a  street  railway  operates  on  such  a  nar- 
row margin  that  it  should  be  required  to  resort  to  month-to-month  loans 
in  order  to  meet  extra  expenses,  is  not  consonate  with  good  business 
and  tends  to  limit  the  utility's  effectiveness  and  greatly  increase  its 
financial  burdens. 

Return  —  Operating  expenses  —  Estimate  of  coal  cost. 

7.  An  e»*ti mated  coal  cost  for  a  street  railway  should  not  be  based 
upon  the  cost  of  coal  during  the  past  year,  but  upon  present  year  costs. 

Return  —  Operating  expenses  —  Taxes. 

8.  City,  count}',  township,  and  state  taxes  were  allowed  in  a  rate 
proceeding  although  they  should  have  been  reduced  upon  application 
by  the  utility  concerned,  and  the  utility  was  directed  to  present  prompt- 
ly its  plan  for  adjustment  before  the  proper  taxing  authorities. 

Return  —  Operating  expenses  —  Estoppel. 

9.  A  state  cannot  deny,  and  a  city  cannot  with  good  grace,  contest 
the  inclusion  of  the  actual  amount  of  money  which  state,  city,  county, 
and  township  propose  to  collect  from  a  public  utility  for  taxes,  since 
it  should  not  })e  the  policy  of  the  state  to  build  utility  rates  on  one 
basis  of  value  and  place  taxes  on  the  utility  on  altogether  another 
basis. 

Service  —  Street  railways  —  Skip'Stop, 

10.  It  would  l)e  inequitable  and  unscientific  to  accept  the  city  block 
as  the  meaj»ure  of  distance  for  skip-stops  by  a  street  railway,  since 
city  blocks  are  of  various  lengths,  and  skip-stopping,  regardless  of 
block  lengths,  would  not  produce  the  effects  desired. 

Automobiles  —  Power  of  local  authorities. 

11.  Under  the  Indiana  statute,  the  regulation  of  jitneys  is  within 
the  jurisdiction  of  the  city  police  powers,  and  the  Commission  has  no 
authority  over  such  carriers. 
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Rates  —  Street  railways  —  Tickets  and  cash  fares. 

12.  A  6-cent  cash  fare  with  20  tickets  for  $1,  and  1  cent  charge  for 
transfers  was  authorized  for  a  period  of  thirty  days  in  which  time  op- 
erating data  would  be  collected,  with  the  provision,  however,  that  if, 
before  the  expiration  of  the  thirty  days,  it  should  be  demonstrated  be- 
yond any  doubt  that  the  realization  from  cash  fares  would  be  so  small 
as  to  make  the  operation  of  said  fare  nonelTective  as  an  emergency  re- 
lief, the  Commission' might,  on  its  own  initiative,  proceed  to  make  such 
modifications  as  should  be  nece$sary. 


Depreciation  —  Reserves  —  Rehabilitation. 

Discussion  of  the  use  of  depreciation  re^rve  for  the  reconstrac- 
tion  of  street  cars,  p.  222. 
Return  —  Operating  expenses  —  Fuel  costs. 

Table  showing  total  and  general  costs  of  fuel  used  by  a  street  rail- 
way, p.  226. 
Rates  —  Street  raUtcays  —  Comparison. 

Table   showing  the  street   railway   rates   prevailing   in   the   fiftj 
largest  cities  in  the  United  States,  p.  231. 
AutomoMles  —  Relation  of  jitneys  to  street  railtoays. 

Discussion  of  jitneys  and  their  relation  to  street  railway  traffic, 
p.  234. 
Rates  —  Street  railuHiys  —  Five-cent  hasic  fare. 

Discussion  of  the  desirability  of  retaining  a  S-cent  basic  fare  and 
of  the  usual  increase  following  the  abandonment  of  this  rate,  p.  235. 
Rates  —  Street  railways  —  Cash  of^d  ticket  fares. 

Discussion  of  the  results  of  cash  and  ticket  fares  in  various  cities, 
p.  236. 

[April  16,  1921.] 

Application  for  increase  in  street  railway  fares;  increased 
rates  authorized. 

Appearances:  Ferdinand  Winter,  Attorney,  for  petitioner; 
Samuel  Ashby,  Corporation  Counsel,  for  City  of  Indianapolis ; 
Mrs.  M.  F.  Keiffel,  Mrs*  Dora  Davis,  for  South  Side  Women's 
Club;  Charles  L.  Henry,  for  Cincinnati  &  Indianapolis  Trac- 
tion Company;  Arthur  W.  Brady,  for  Union  Traction  Com- 
pany of  Indiana;  Charles  L.  Henry  for  Harry  Reid,  for  Inter- 
state Public  Service  Company ;  Eobert  I.  Todd,  for  Terre  Haute, 
Indianapolis  &  Eastern  Traction  Company. 

By  the  Commission:  On  November  8,  1920,  the  Indianap- 
olis Street  Railway,  which  owns  and  operates  the  Indianapolis 
system  of  street  railways,  aggregating  approximately  one  hun- 
dred and  fifty-three  miles  of  revenue  tracks   and  additional 
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mileage  for  general  purposes,  filed  with  the  Commission  a  peti- 
tion for  increase  in  rates,  averring  that  an  emergency  existed. 
Oh  November  16,  1920,  petitioner  filed  a  supplement  to  this 
petition,  bringing  before  the  Commission,  the  matter  of  rates, 
fares,  and  charges  and  intercompany  payments  of,  and  for  in- 
terurbiin  railroads  entering  the  city  of  Indianapolis  over  the 
tracks  of  petitioner  and  using  terminal  facilities  provided  by 
j>etitioner,  all  such  service  being  rendered  under  contracts  made 
years  ago. 

By  such  supplemental  petition  there  were  made  parties  to 
this  bearing  Indianapolis  &  Cincinnati  Traction  Company  which 
appeared  by  Charles  L.  Henry,  its  president,  and  Donald 
Smith;  Interstate  Public  Service  Company,  which  appeared  by 
IFarry  Reid,  its  president;  Union  Traction  Company  of  In- 
diana, which  appeared  by  Arthur  W.  Brady  its  president ;  Terre 
Haute,  Indianapolis  and  Eastern  Traction  Company,  which  ap- 
peared by  Robert  I.  Todd,  its  president,  and  Will  Latta,  at- 
torney; Fletcher  Savings  and  Trust  Company,  receivers  of 
Beech  Grove  Traction  Company,  which  appeared  by  Carl  11. 
Weyl,  attorney. 

Hearing  was  held  in  the  matters  of  these  petitions  on  Ifovem- 
ber  29,  1920,  and  an  interlocutory  order  was  issued  by  the  Com- 
mission on  December  18,  1920  (1)  putting  into  effect  as  of 
midnight,  Deceml)er  19,  1920,  for  city  traffic,  a  1  cent  charge 
for  transfer  tickets  for  an  experimental  and  observation  period 
of  seventy-one  days,  and  (2)  ordering  the  Indianapolis  Street 
Railway  Company  to  take  up  for  consideration  the  matter  of 
remedying  inadequacies  of  interurban'  freight  terminals  in  the 
city  of  Indianapolis,  and  requiring  it  to  submit  plans  for  ade- 
(fuate  terminal  facilities  to  be  carried  out  by  itself  or  by  the 
interurban  companies  in  the  early  part  of  the  year  1921.  At 
the  expiration  of  said  experimental  and  observation  period  of 
seventy-one  days,  the  said  1  cent  transfer  charge  by  supplemen- 
tal order,  was  continued  in  effect  until  such  time  as  the  results 
of  operations  for  the  first  quarter  of  the  year  of  1921  were  avail- 
able, and  until  the  matter  could  be  considered  by  the  Commis- 
sion. 

On  March  15,  1921,  the  Indianapolis  Street  Railway  Com- 
pany filed  the  present  petition,  of  which  the  principal  averments 
P.r.R.i»2iD. 
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are:  That  it  put  into  effect  after  midnight  December  19,  1920, 
the  fare  of  5  cents  with  1  cent  for  each  transfer  issued ;  that  there 
has  been  a  decrease  in  the  number  of  revenue  passengers  from 
December  20,  1920,  to  March  11,  1921 ;  that,  on  account  of  such 
decrease  and  continued  increase  in  operating  expense,  the  addi- 
tional charge  of  1  cent  for  each  transfer  ticket  issueil  is  .insuffi- 
cient to  meet  the  company's  operating  expenses  and  fixe<l 
charges;  that  on  ^larch  1,  1921,  there  was  a  cash  deficit  of  $25,- 
153.12;  that,  under  present  fares,  such  cash  deficit  will  l>e  in- 
creased to  $325,985.59  on  ^lay  1,  1921,  Avithout  any  provision 
of  funds  for  betterments  and  improvements;  that  upon  these 
results  petitioner  will  be  unable  to  obtain  credit  necessary  for 
its  temporary  and  permanent  needs ;  and  that  it  will  be  necessary 
for  revenues  of  petitioner  to  be  increased  in  order  that  it  may 
maintain  its  service  and  continue  in  business. 

The  prayer  is  that  petitioner  be  directed  and  authorized  tem- 
porarily to  charge  6  cents  for  each  single  cash  fare  and  to  sell 
twenty  tickets  for  $1  with  an  additional  charge  of  2  cents  for 
each  transfer  ticket  issued  by  it,  and  for  such  other  and  furtlier 
relief  in  the  premises  as  may  be  just  and  proper. 

The  filing  is  as  a  supplement  to  the  original  petition  doeketeil 
as  Cause  Xo.  5780,  imder  which  the  interlocutory  and  tempo- 
rary order  of  December  18th  was  issued.  The  proceeding, 
therefore,  is  under  the  original  emergency  petition. 

On  agreement  as  to  hearing  date,  between  petitioner  *aud 
Samuel  Ashby,  corporation  counsel  representing  the  city  of  In- 
dianapolis, and  after  notice  given  to  the  public  and  to  interur- 
ban  railroads  and  princijials  made  parties  in  the  original  cause, 
the  matters  of  this  petition  came  on  for  hearing  in  the  rooms 
of  the  Commission  on  March  25,  1921,  with  appearances  as 
above  set  forth. 

Briefs  were  filed  by  the  Corporation  Counsel  of  the  city  of 
Indianapolis  and  by  counsel  for  petitioner  on  April  7th  and 
11th,  respectively. 

Bases  of  Value  and  Credit. 

[1]  The  Connnission  again  directs  attention  to  the  fact  that 
it  proceeds  in  this  matter  under  the  emergency  section  of  the 
Public  Service  Commission  Act  and  mandate  of  the  supreme 
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court  of  Indiana ;  that  it  holds  jurisdiction  only  during  a  period 
of  emergency;  that  it  is  not  called  on,  under  such  procedure, 
definitely  to  find  and  to  fix  the  value  of  a  utility  with  the  same 
exactness  as  when  exercising  ordinary  rate-making  powers. 

The  Commission,  in  its  original  order  in  Cause  Xo.  3505, 
accepted  for  its  guidance  in  emergency  purposes  the  broad  lati- 
tude of  value  between  $14,000,000  and  $16,000,000.  In  sub- 
mitting, in  1920,  a  service-at-cost  proposal,  the  city  of  Indianap- 
<;lis  offered  to  agree,  for  such  purposes,  to  the  value  of  $15,000,- 
000.  The  company  did  not  seem  inclined  to  insist  on  more  than 
$16,000,000. 

The  evidence  reveals  that,  in  obtaining  temporary  loans,  peti- 
tioner has  to  pay  8  per  cent  interest.  It  is  a  matter  of  knowledge 
to  the  Commission  that  the  cost  of  money  to  the  utilities  gen- 
erally at  this  time  is  in  excess  of  7  per  cent. 

The  financial  obligations,  which  are  pressing,  are  presented 
in  petitioner's  Exhibit  Xo.  11.  Completed  for  the  full  calendar 
year  1921  and  analyzed,  they  fall  into  the  following  groups  of 
^'Interest,"  ^Tayments  on  Principal,"  and  ''^[iscellaneous,"  as 
follows  : 

[Table  showing  interest  of  $633,004.90,  payments  on  prin- 
cipal of  $152,000,  and  miscellaneous  obligations  of  $525,484.30 
(emitted.] 

This  so-called  "bankers  exhibit"  differs  materially  from  finan- 
cial showings  generally  presented  in  a  utility  hearing.  ^Yhile 
clarifying  questions  as  to  petitioner's  financial  obligations  it 
nevertheless  tends  to  confuse  the  issue. 

[2]  Items  appearing  under  the  heading  "Miscellaneous"  are 
properly  to  be  charged  either  (1)  to  operation,  or  (2)  direct 
against  security  holders.  Taxes,  except  those  income  taxes 
which  are  directetl  at  the  security  holder,  are  certainly  in  pub- 
lic utility  accounting  to  be  charged  against  operation.  This  in- 
cludes the  franchise  and  interurban  tax.  Likewise  is  insurance 
so  charged. 

Eliminating  $34,197.32  of  income  taxes  designed  to  fall  on 
holders  of  securities  rather  than  on  service,  the  1921  taxes 
chargeable  to  operation  are  shown  by  petitioner  on  Exhibt  5 
which  is  as  follows : 

P.U.R.1921D. 
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Actual. 
1920 


1921 
Estimated. 


Valuation  of  real  and  personal  property — 

Assessed  by  state  board   

Assessed  by  county  board '. . 


$16,427,250 
1,631,320 


$16,427,250 
1,631,32(1 


Total   assessment    

Average  rate  per  $100  of  assessed  valuation  .... 

Amount  of  taxes  on  real  and  personal  property 

Amount  of  franchise  tax    

Amount  of  interurban  oar  tax   

Amount  of  sundry  licenses  

Amount    of    war    tax    on    freight    and    express 

charges    • , 

Amount  of  U.'  S.  Government  capital  stock  tax  . . 


Total 


$18,058,570 
2.40+ 

$434,828.30 

30,000.00 

11,445.45 

226.50 

3,911.15 
2,970.77 


$18,058,570 
2.40-h 

$447,081.36 

30,000.00 

11,320.07 

216.0O 


2,535.GO 


$483,382.17 


$491,152.4:^ 


The  Commission  is  of  the  opinion  that  the  local  tax  estimate, 
included  in  the  above,  is  somewhat  excessive.  That  will  be  re- 
ferred to  later  in  the  analysis  of  income  accounts. 

In  addition  to  the  $491,152.43  of  taxes  which  are  to  be  car- 
ried to  above  the  gross  income  line,  the  $20,000  insurance  goes 
to  general  expense.  The  result  of  these  eliminations  is  that  there 
remains  of  Exhibit  Xo.  11  for  consideration,  the  following: 

Interest    $633,004.90 

Dividends     300,000.00 

Payments  of  principal   152,000.00 


Total    $1,085,004.90 

Corporation  Counsel  for  the  city  of  Indianapolis  in  an  analy- 
tical brief  particularly  questions  the  propriety  of  dividends  and 
the  retirement  by  earnings,  of  capital  charges. 

Payment  of  dividends. 

[3]  The  Commission  cannot  agree  wdth  counsel  that  divi- 
dends are  to  be  eliminated.  The  Commission  is  clear  in  its 
opinion  that  credit  cannot  be  maintained  by  defaulting  on  or 
repudiating  legitimate  obligations.  It  is  equally  convinced  that 
under  its  financial  reorganization  of  the  property  in  which  $6,- 
180,000,  or  approximately  thirty  per  cent  of  the  securities, 
were  voluntarily  retired,  with  fixed  charges  further  reduced  by 
elimination  for  the  time  of  sinking  fund  demands,  the  Indian- 
apolis Street  Railway  preferred  stock  represents  an  equity. 

The  Commission  would  reiterate  its  summary  contained  in 

the  order  of  December  18,  1920,  [P.U.R.1921B,  133,  154]  : 
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"Here  is  a  company  which  under  rigid  orders  of  this  Coui- 
mission,  was  reorganized.    .     .    .    The  water  has  been  squeezed 
out.     The  fixed  charges  also  have  been  reduced.     The  company, 
from    the   standpoint   of   its    financial   organization   and   fixed 
charges,  is  on  a  safe  and  sound  basis.    For  more  than  two  years 
the  company  has  been  very  closely  regulated  by  this  Coumiis- 
sion.     Methods  of  operation  have  been  changed    .     .     .     econo- 
mies and  efficiencies  have  been  effected  and  adopted.     .     .     . 
great  improvement  in  service  has  been  made,  new  equii)ment 
has  been  added,  needed  extensions  of  lines  have  been  made.    .    .    . 
Through  economical  operation  and  good  management,  the  coiiji- 
pany  stands  alone  in  the  entire  country  as  compared  with  cities 
of  similai*  and  considerably  larger  size,  in  maintaining  a  basic 
5-cent  fare,  and  the  citizens  of  Indianapolis,  by  the  economies 
and  management  of  the  company,  have  been  saved  millions  of 
dollars  in  street  car  fares  as  compared  to  the  citizens  of  a  large 
number  of  other  similar  sized  cities  in  the  United  States." 

[4]  It  is  axiomatic  that  patrons  served  have  the  right  to  de- 
mand the  lowest  fare  possible  that  will  cover  the  cost  of  render- 
ing the  service,  and  this  is  particularly  pertinent  to  the  consid- 
eration of  this  matter  which  involves  departure  from  contrac- 
tual obligations.  But  there  is  also  an  equal  obligation  that  is 
present  in  a  consideration  of  maintaining  the  credit  of  an  in- 
stitution, which  is  the  real  emergency  issue  in  this  instance. 
That  is,  that  the  public,  in  times  of  an  emergency,  have  no  right 
to  the  use  of  said  property  except  by  the  payment  of  rates  which 
will  afford  the  company  revenue  to  meet  its  legitimate  financial 
obligations,  provided  they  are  reasonable  and  contracted  in  and 
for  performance  of  public  service,  and  when  said  financial  ob- 
ligations fall  within  a  reasonable  return  on  the  value  of  the  prop- 
erty placed  to  said  public  service. 

The  real  issue  here,  so  far  as  the  question  of  dividends  is  con- 
cerned, is  the  effect  of  payment  or  nonpayment  on  credit  and 
public  welfare.  If  the  dividends  on  this  stock  be  within  a  7  per 
'  cent  return  on  the  value  of  the  property,  its  credit  would  not  be 
maintained  by  denial  of  its  claim.  Both  the  city  and  the  Com- 
mission are  unfavorably  impressed  by  the  high  cost  of  generating 
electrical  energy  at  the  West  Washington  sti^et  power  plant. 
The  city  very  correctly  is  demanding  new  power  arrangements 
P.U.R.1921D. 
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which  will  result  in  economies  and  service  efficiencies  and  that 
will  favorably  affect  fares.  It  also  is  demanding  extensions  of 
lines  to  keep  pace  with  the  city's  growth,  more  and  better  cars, 
improved  street  and  service  conditions.  All  of  these  public  de- 
niands,  designed  to  serve  the  public  interest,  call  for  capital, 
and  a  great  deal  of  it. 

The  Commission  would  again  point  to  the  existing  hard  fact 
that  must  be  faced  by  the  public  if  it  would  be  served,  that  cap- 
ital is  now  the  most  sought  commodity  in  the  world.  Even  na- 
tions are  bidding  almost  frantically  for  it  with  unprecedenteil 
interest  rates.  Will  it  be  attracted  by  the  call  of  the  community 
which  defaults  on  legitimate  obligations?  Will  not  failure  to 
meet  financial  obligations,  defeat  the  whole  intent  of  the  emer- 
gency relief,  viz.,  the  first  requirement  set  forth  by  the  corpo-  , 
ration  counsel  of  the  city  in  his  December  brief:  *^  .  .  to 
enable  the  utility  to  serve  the  public?" 

Corporation  Counsel,  in  presentation  of  excerpts  from  the 
order  of  the  Comuiission  authorizing  the  consolidation  of  the 
Indianapolis  Traction  &  Terminal  and  the  Indianapolis  Street 
Itailway,  certainly  obtains  an  altogether  different  interpreta- 
tion of  its  intent  and  provisions  than  that  which  the  Connuis- 
sion  is  able  to  obtain,  or  that  it  intended  or  provided.  If  the 
interpretation  which  the  Corporation  Counsel  obtains  was  the 
intent  of  the  Commission,  the  order  would  not  have  been  one  for 
improvement  of  the  situation,  but  one  of  killing  all  hope  for 
credit.  This,  of  course,  was  just  contrary  to  the  intent  of  the 
Commission  which  was,  (1)  to  get  rid  of  $6,180,000  of  excess 
capitalization;  (2)  to  get  the  company  down  to  a  capitalization 
which  could  be  carried  legitimately  by  a  7  per  cent  return  on 
the  value  of  the  property;  (3)  to  relieve  it  of  obligations  of  an 
inactive  sinking  fund  and  divert  money  and  interest  going  into 
said  fund  to  improvement  of  the  service  and  condition  of  the 
property;  and  (4)  to  lay  rather  than  to  shatter,  substantial  bases 

of  credit. 

« 

Capital  expenditures. 

When  the  Commission  comes  to  the  consideration  of  items 

having  the  character  of  capital  charges,  it  also  faces,  not  the  fine 

theories  of  what  should  be,  but  hard  conditions  that  are,  and 
r.r.R.io2iD. 
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which  have  grown  out  of  most  abnornial  conditions  which,  like 
conditions  of  credit,  are  world-wide  rather  than  local. 

During  the  period  of  the  emergency  the  city,  showing  un- 
usual growth  and  activity,  vigorously  and  properly  demanded 
more  cars,  extensions  of  lines,  separation  of  steam  and  street 
railway  grades,  and  many  other  large  improvements.  This 
called  for  considerable  amounts  of  money.  The  company's  cred- 
it during  the  war  period,  like  that  of  all  street  railways,' was  such 
that  it  could  not  by  usual  methods  meet  such  demands  finan- 
cially for  plant  betterment,  extensions  and  improvements.  Its 
stocks  and  bonds  outstanding  were  selling  at  such  tremendous 
discounts  that  additional  securities  could  not  successfully  be 
offered  to  the  public.  The  evidence  is  that  the  company  still 
faces  this  condition;  that  tlie  only  method  of  meeting  the  util- 
ity's cash  demands  and  the  public's  demand  for  better  and  neces- 
sary service,  etc.,  is  by  recourse  to  temporary  or  banker's  loans; 
and  that  interest  rates  are  8  per  cent.  How  are  the  demands 
of  the  public  for  service  to  be  met  except  as  they  are  and  have 
been  met:  that  is,  through  the  medium  of  temporary  loans,  car 
trust  certificates,  etc.,  to  be  discharged  through  earnings  ? 

The  Commission  desires  to  assure  counsel  for  the  city  that  it 
clearly  differentiates  between  operating  and  capital  charges. 
It  understands  that,  proceeding  under  emergency  relief  or  other 
processes  of  the  law,  patrons  are  not  to  be  charged  rates,  tolls  or 
fares  for  the  purpose  of  providing  funds  for  new  property  which, 
added  to  the  utility's  valuation,  may  then  form  the  basis  for 
a  demand  for  still  higher  rates  to  pay  interest  or  dividends  on 
the  added  property. 

In  this  instance  there  are  present  some  unusual  conditions 
to  which  reference  has  been  made.  The  supreme  court  of  the 
state,  however,  has  swept  aside  these  matters  in  overruling  the 
Commission's  stand  for  performance  under  the  contract,  and 
has  mandated  this  Commission  to  maintain  the  utility  if  the 
menace  is  not  attributable  to  mismanagement  or  unwise  acts 
of  the  utility.  That  the  management,  surveyed  broadly,  has 
not  been  either  inefficient  or  unwise,  is  amply  proven  by  the  im- 
provement and  extended  service,  and  also  by  the  fare  chargcnl. 
Under  such  a  mandate  and  record,  however,  it  is  doubtful  if  the 

Commission  would  be  justified  in  providing,  by  means  of  an 
P.U.R.IMID. 
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(*xcess  ovcA*  a  fair  return  on  the  value  of  the  property,  for  any 
capital  additions  to  the  property. 

In  this  instance,  however,  the  Commission  has  the  background 
of  negotiations  for  a  servicc-at-cost  plan  and  the  assent  of  the 
city  to  a  $15,000,000  valuation  basis  for  such  purposes. 

The  evidence  shows  that  petitioner  on  temporary  loans  hn< 
to  pay  as  high  as  8  per  cent  for  money,  and  it  is  known  to  tlie 
Commission  that  it  now  is  not  unusual  for  utilities  to  have  to 
issue  stock,  bonds,  short  time  notes,  and  other  evidences  of  in- 
debtedness, on  an  8  per  cent  or  higher  basis. 

[5]  Taking  into  consideration,  (1)  the  contractual  relations 
existing  with  the  city  and  the  people  of  Indianapolis,  (2)  the 
fact  that  in  this  proceeding,  the  prayer  of  the  petitioner  is  for 
emergency  relief,  and  (3)  low  interest  rates  on  petitioners  long 
time  funded  obligations,  the  Commission  is  of  the  opinion  that 
it  is  entiply  within  the  boundaries  of  conservative  and  reason- 
able administration  of  the  law  when  it  meets  the  emergency  on 
the  basis  of  a  7  per  cent  return  on  a  value  that  was  acceptable 
to  the  city  as  a  basis  for  an  understanding  between  it  and  ihe 
utility. 

If  the  matter  of  fares  was  before  the  rommission  under  dif- 
ferent and  ordinary  circumstances,  the  Connuission  could  n*ir 
find  and  fix  a  less  return  than  that  which  is  taken  for  the  pur- 
poses of  meeting  the  emergency. 

Accepting  such  a  conservative  return,  and  applying  it  to  the 
$15,000,000  valuation,  $1,050,000  per  annum  is  needed.  This 
return  comes  within  $35,000  of  covering  the  financial  obliga- 
tions and  liabilities  of  petitioner,  as  heretofore  itemized  and 
shown  to  total  $1,085,004.90. 

In  accepting  such  a  basis  for  purposes  of  meeting  a  temporary 
emergency,  the  Commission  does  not  lay  an  unfair  burden  on 
the  patrons  for  the  purpose  of  adding  to  the  assets  of  petition- 
ers, but  if  there  should  be  a  question  as  to  the  addition  of  prop- 
erty, that  question  very  properly  may  be  presented  when  the 
period  of  emergency  jurisdiction  is  passed  and  when  there  is  a 
definite  evaluation  under  normal  processes  of  the  law  for  the 
purpose  of  making  permanent  rates.  It  is  possible  that  at  that 
time  there  should   be  careful  consideration  given  to  the  new 

property  accounti 
P.r.K.1921D. 
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The  city  points  to  the  fact  that  in  the  year  1920  the  company 
spent  $177,755.32  more  on  maintenance  than  it  did  in  the  year 
1919  which  also  showed  an  increase  of  $321,963.42  over  1919; 
and  that  in  the  years  1919  and  1920  it  spent  *'the  enormous  sum 
of  $2,076,777,  or  $837,826  more  than  it  spent  for  maintenance 
in  the  years  1917  and  1918  which  were,  in  fact,  war  years." 

Let  maintenance  in  this  instance  he  clearly  defined  as  upkeoj) 
of  plant,  cars,  equipment,  and  also  street  pavements.  Petition- 
er covers  all  depreciation  under  the  head  of  maintenance.  De- 
preciation is  specifically  stipulated  hy  the  law  as  one  of  the  ele- 
ments which  shall  be  covered  by  rates. 

In  the  hearings  of  this  cause  there  has  been  general  admission 
that  the  upkeep  and  tone  of  the  plant  is  improved  but  the  Com- 
mission has  failed  to  hear  on  the  part  of  the  city  or  those  served, 
any  comment  to  the  effect  that  tracks,  cars,  pavements,  etc.,  are 
being  put  into  too  good  repair  or  in  a  condition  too  nearly  ap- 
proaching 100  per  cent  condition  which  the  depreciation  pro- 
vision of  the  law  contemplates  shall  be  maintained. 

There  is,  of  course,  the  very  best  of  reasons  for  the  heavy 
maintenance  charges  of  the  last  two  years — more  particularly 
the  last  eighteen  months.  During  the  early  period  of  the  war  the 
plant  was  starved  because  of  the  refusal  of  the  Commission  to 
break  the  contractual  obligations  and  the  delay  occasioned  by  ap- 
peal to  the  supreme  court. 

Then  followed  the  appeal  or  command. of  the  President  of 
the  United  States,  then  in  war,  for  Commissions  and  utilities 
to  conserve  to  the  limit  all  materials,  labor,  and  money.  Main- 
•tenance  again  was  kept  at  such  a  minimum  as  to  result  in  many 
complaints  from  the  city  on  such  matters  as  street  paving  re- 
pairs, and  from  patrons  on  the  condition  of  tracks  and  cars. 

After  most  careful  consideration,  the  Commission  found  in 
1918,  that  maintenance  was  not  sufficient  to  cover  accrued  ami* 
accruing  depreciation.  It  specifically  ordered,  largely  on  the 
showing  made  by  the  city,  the  maintenance  to  be  raised  from 
about  19  to  21  per  cent  of  gross  revenues,  and  it  made  provision 
for  diverting  some  $120,000  to  $130,000  of  funds  annually 
from  a  dead  sinking  fund  to  active  plant  and  service  betterment. 

The  conversion  of  the  twenty  double  truck  cars  from  open  to 
modern  type  closed  cars,  to  which  corporation  counsel  refers, 
P.D.R.1»21D. 
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presents  an  interesting  consideration  in  utility  accounting.  The 
twenty  cars  cost  $83,975  twelve  years  ago.  They  are  not  only 
rehabilitated  to  their  original  $83,975  value,  but  reconverted 
from  open  to  modern  type  closed  cars,  at  a  total  cost  of  $122,- 
997.90.  That  school  of  accounting,  which  would  have  deprecia- 
tion and  maintenance  cover  only  original  investment,  would 
charge  $83,975  to  maintenance  and  $39,022.90  to  capital.  That 
school,  which  would  have  maintenance — depreciation  fund  cover 
not  only  original  investment  but  progress  in  the  art,  would  let 
such  a  fund  substitute  the  reconstructed  modern-type  car  for 
the  obsolete  type.  Present  rules  of  utility  accounting  accepts 
the  former  theory. 

In  this  instance,  however,  the  security  holders  have  volunta- 
rily diverted  $120,000  to  $130,000  per  annum  from  sinking 
fynd  to  property  rehabilitation  which  is  being  carried  as  a  super- 
maintenance  fund,  and  those  cars  were  reconverted  under  this 
stipulation.  There  was  a  demand  on  the  part  of  the  city  and 
patrons  for  more  cars  and  twenty  of  a  total  of  forty-five  cars 
were  thus  provided  to  meet  the  emergency.  The  Commission 
is  of  the  opinion  that  in  this  emergency  cause,  and  in  the  light 
of  the  sinking  fund  waiver,  the  question  raised  is  not  material 
to  a  determination  at  this  time. 

If  this  utility  passes  out  from  under  the  present  emergency 
jurisdiction  status,  and  there  is  a  deteimination  of  fares  by  the 
valuation  basis  under  the  ordinary  rate  consideration  operations 
of  the  Commission,  it  would  be  decidedly  pertinent  to  raise  at 
that  time  the  question  of  the  separation  of  maintenance  and  cap- 
ital charges. 

In  the  matter  of  twenty-five  new  cars,  the  Commission  agrees 
with  counsel,  that  they  are  a  capital  account.  The  facts  that 
it  faces,  however,  are  that  the  company  was  without  the  credit 
necessary  to  float  bonds  or  stock ;  that  the  public  service  and  wel- 
fare demanded  the  additional  cars;  and  that  the  only  way  to 
obtain  them  was  by  the  car  trust  obligation  method  adopted. 
Under  the  arrangements  payments  have  to  be  made  and  they  are 
an  obligation  on  the  company.  As  to  whether  or  not  petitioner 
is  to  be  permitted  to  earn  on  the  value  of  these  cars  is  a  matter 
for  consideration  at  another  time. 

The  Commssion  has  had  all  of  these  matters  in  mind  in  ac- 
P.U.R.1021D. 
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pepting  for  its  emergency  jurisdiction  guidance  a  $15,000,000 
valuation.  If  it  were  to  include  in  its  consideration  the  new 
cars  and  various  other  additions  that  ultimately  may  be  c6n- 
sidered  in  ascertaining  a  permanent  rate-making  valuation 
basis,  it  would  be  inclined  to  accept  $15,500,000  as  the  value 
of  the  property. 

[6]  The  Commission  observes  the  argument  of  corporation 
counsel  that  "there  is  no  authority  or  warrant  in  law  for  the 
Commission  to  grant  emergency  relief  sufficiently  large  to  en- 
able the  company  to  accumulate  a  surplus  (of  $200,000  to  $500,- 
000)  after  the  payment  of  all  of  its  operating  expenses,  fixed 
charges  and  dividends."  In  this  theory  the  Commission  agrees. 
On  the  other  hand,  here  is  a  utility  with  operating  expenses  in 
excess  of  $4,500,000  and  large  service  obligations,  whose  oper- 
ating margin  is  so  narrow  that  if  need  for  $100,000  or  $200,- 
000  of  extra  money  arises,  it  must,  resort  to  month-to-month 
loans.  The  condition  is  not  consonate  with  good  business  and 
it  tends  to  limit  the  utility's  effectiveness  and  greatly  increase 
its  financial  burdens.  The  Commission's  understanding  of  the 
"contention  made  by  the  president  of  the  company,"  is  that  it 
would  be  desirable  that  the  utility  have  such  a  surplus.  It  does 
not  understand  that  petitioner  asks  for  the  creation  of  such  a 
burplus  by  means  of  the  emergency  order,  but  only  prays  reve- 
nues sufficient  to  make  a  financial  showing  which  will  enable  it 
to  maintain  credit  and  stability. 

Operating  Revenues  and  Expenses. 

The  Commission  has  closely  analyzed  Exhibits  17,  18,  19 
and  Exhibit  1  with  its  supplement,  which  completes  the  traffic 
record  to  midnight  March  31,  1921,  under  the  fares  authorized 
and  made  effective  as  of  midnight  December  19,  1920,  by  the 
interlocutory  order  herein.  Likewise  the  Commission  has  care- 
fully analyzed  Exhibits  14,  21,  22,  23,  24,  27,  28,  29,  30,  31, 
32,  36,  and  particularly  Exhibit  10,  and  monthly  operating 
sheets  entered  as  Exhibits  2,  3,  4,  5,  6,  7,  8,  all  of  which  deal 
with  various  phases  of  the  cost  of  rendering  the  ser\'ice. 

Operating  revenues. 

The  first  three  months  of  the  year  1921  did  not  bring  a  reali- 
zation of  the  dire  predictions  made  in  the  hearing  of  November 
P.U.R.1921D. 
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29,  1920,  as  to  falling  off  of  traffic.     The  record  for  the  thred 
months  over  a  comparative  period  of  three  years  is  as  follows: 

Revenue  City  Passengers, 


Per  cent  ■ 
Month.                   1921.       'Gain  or  !      1020. 
1     I^ss.      ' 

Per  cent 

Gain  or 

Loss, 

1919. 

January    7,«06.056;  —2.46%      7,998.802 

February     7,284,7071   +  .47%      7,249,999 

March     i     8,037.893        1.26%      8,139.026 

+30.38% 
+25.30% 

+24.25% 

6,134,103 
5.785,704 
6,550,512 

Totals    1  23,128,6561   —  .22%!  23,387.233 

+26.60% 

18,470,409 

Considering  the  fact  that  in  1920,  which  was  leap  year,  there 
was  one  more  day  in  this  quarter,  the  Commission  can  reach  no 
other  conclusion  than  that  traffic,  in  the  first  quarter  of  1921, 
maintained  the  1920  record. 

The  opinion  evidence  introduced  by  petitioner  is  that  the 
bed-rock  of  readjustment  has  not  been  encountered  but  lies 
ahead.  In  its  interlocutory  order  of  December  18,  1920,  the 
Commission,  cautioned  petitioner  that  it  might  be  proven  that 
again,  as  in  1918,  when  confronted  with  radical  changes  and 
conditions,  it  was  unduly  alarmed. 

To  maintain  the  1920  record,  at  least  after  April,  should  be 
somewhat  easier  than  in  the  first  quarter  which,  in  1920,  was 
unprecedented  and  showed  increa.ses  ranging  from  30.38  per 
cent  in  January,  to  24.25  per  cent  in  March,  over  correspond- 
ing months  of  1919.  After  April  there  was  a  rapid  drop  iu 
percentage  of  gain  over  1919. 

The  Commission  cannot  be  seriously  impressed  by  the  show- 
ing of  a  1.57  per  cent  falling  off  in  volume  of  traffic  over  a 
period  of  twenty  days — such  a  falling  off  has  caused  petitioner, 
in  the  short  time  between  the  filing  of  its  petition  on  March 
15th  and  the  hearing  of  the  same  on  March  28th,  to  revise  its 
forecast  for  the  year  by  more  than  $63,000,  which  by  transfer 
credits  was  modified  to  $52,796.02.  The  evidence  is  that  '*a 
summer  cloud  may  cost  the  company  $1,000  of  revenue."  Cer- 
tainly, the  Commission  must  accept  as  more  substantial  the 
showing  of  the  quarter  year  than  that  of  a  few  days. 

Weighing  the  showing  of  the  first  quarter  of  the  year  and 
taking  into  consideration  the  prospects  of  the  future  as  regards 
conditions  which  effect  movement  of  traffic,  the  Commission  is 
P.U.R.1921D. 
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of  the  opinion  that  the  ti*afflc  total  for  the  calendar  year  1921 
will  not' be  matetially  different  from  tlmt  of  1920.'  '  t' 

Operating  expenses. 

The  Commission  is  not  inclined  to  reach  the  same  conclu- 
sions in  the  matter  of  coal  and  power  cost  that  is  presented  by 
petitioner's  record  which  show  a  total  cost  of  coal  delivered  of 
$4.39. 

[7]  The  CommisJiian ;  is  of  the  opinion  that,  provision  having 
been  made  for  meeting  the  unusual  coal  situation  confronted  by 
the  company  last  fall  and  winter,  it  is  about  time  to  eliminate 
from  consideration  1920  costs  of  coal.  Exhibit  No.  21  reflects 
the  carrying  forward  into  this  year  of  some  7,636  tons  of  coal 
at  $4.98,  which  covers  freight  and  unloadiug.  The  Commission 
is  inclined  to  look  at  the  coal  situation  on  the  basis  of  coal  at 
the  mines  of  $2.50  per  ton  and  freight,  including  war  tajs,  $1.30 
per  ton,  making  co.^t  at  plant,  not  unloaded,  at  $3.80  a  ton. 

Instead  of  using  $1,600  per  month  for  handling,  the  Com- 
mission also  is  inclined  to  use  the  actual  cost  of  January  and 
Febnmry,  1921,  which  was  23  cents  per  ton  and  to  base  its  cal- 
culations on  coal  unloaded  at  Wev^t  Washington  street  plant  at 
$4.03  for  the  period  after  March  31,  1921. 

In  the  matter  of  purchased  power,  its  average  cost  ^r  kilo- 
watt hour  for  December,  January,  and  February^  thej  months 
available,  is  as  follows:  "  ^ 


December,    1020 $.015365 

January,    1021    . . . , .01458 

Febniarv,    1921 014578 

March,  1921,  estimated  on  $4.00  coal  .01335526 

The  coal  clause  which  controls  the  cost  of  purchased  power 
is  as  follows :  '■.:■'.. 

Based  rate  75  cents  per  kilowatt  hour  with  coal  at  $|..35  per 
ton  and  for  each  5  cents  per  ton  raise  in  cost  of  coal  add  .01142 
cent  to  the  base  price  per  kilowatt  hour. 

The  Commission  has  used  a  $4  basis  for  estimating  the  cost 
of  purchased  power  for  the  remainder  of  the  year. 

The  fuel  cost  analysis  is  as  follows : 

P.U.R.1921D.  -  15 
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In  its  fuel  analyses  for  1921  the  Commission  has  accepted  the 
fuel  consumption  for  the  first  two  months,  has  estimated  the 
March  consumption,  and  then  has  taken  the  amoimt  of  coal  used 
month  by  month  in  1920,  and  applied  it  to  the  1921  consump- 
tion- The  Commission  accepts  the  labor  and  lubricant  esti- 
mates of  petitioner. 

The  evidence  shows  that  operation  of  cars  in  1920  totalled 
$1,564^501.35.  Exhibits  7,  8,  and  22  reveal  that  petitioner  now 
has  more  regular  cars  in  service  'than  in  the  years  1919  and 
1920 ;  that  in  the  month  of  January,  1919,  there  were  only  252 
cars  in  regular  service  and  7  extra  cars  in  service,  and  the  aver- 
age eighteen-hour  running  time  was  186  cars.  In  January,  1920, 
the  regular  cars  were  260,  the  extras  24,  and  the  average  eigh- 
teen-hour running  time  was  213  cars.  In  January,  1921,  the 
regulars  were  increased  to  264,  the  extras  dropped  to  11,  and 
the  average  eighteen-hour  running  time  was  raised  to  220  cars. 
Analyzing  February  in  a  similar  manner  in  1919,  the  average 
eighteen-hour  running  time  was  equivalent  to  188  cars.  In 
1920,  it  was  raised  to  216,  and  in  February,  1921  to  223  cars, 
the  regular  cars  being  increased  to  270  in  February,  1921,  as 
compared  to  261  in  1920,  and  248  in  1919. 

The  evidence  also  shows  that  in  addition  to  an  increase  in  the 
number  of  cars,  there  is  operating  constantly  an  increase  in  the 
total  platform  expense  as  the  result  of  men  remaining  in  service 
and  advancing  through  the  graduated  steps  of  wages  from  a  lower 
to  a  higher  wage;  that  as  a  result  of  these  conditions  and  read- 
justments of  wages  early  in  1920  which  were  not  operative 
throughout  the  entire  year,  the  cost  of  operation  of  cars  which 
in  1920  was  $1,564,501.35,  is  to  be  estimated  this  year  at  $1,- 
669,627.90. 

The  evidence  also  shows  that  there  will  be  an  increase  in  main- 
tenance, it  being  advanced  from  $1,127,266.77  spent  in  1920  to 
$1,170,199.38  estimated  for  1921,  the  estimate  being  on  tho 
basis  of  21  per  cent  revenues,  and  the  necessity  of  improvements, 
plant,  and  pavements. 

The  Commission  in  previous  orders  has  dealt  with  the  matter 
of  what,  in  the  interlocutory  order  of  December  18,  1920,  was 
designated  as  an  "unusual  account"  which  the  Commission  is 

inclined  to  carry  as  a  separate  and  distinct  charge  during  the 
P.U.R.1921D. 
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emergency  period.  The  order  of  the  Commission  in  1919  re- 
sulting in  (1)  the  elimination  of  the  Indianapolis  Traction  & 
Terminal  Company  as  a  holding  and  operating  company;  (2) 
the  recasting  of  securities;  (3)  the  elimination  of  $6,180,000 
of  stocks  and  bonds  and  $200,000  of  annual  sinking  fund  pay- 
ments, made  provision  that  the  sinking  fund  payments  inclusire 
of  interest  on  bonds  carried  in  the  sinking  fund,  should  be  re- 
leased from  such  a  dead  fund  and  diverted  to  improvement  of 
plant  and  servica  The  agreement  was  finally  obtained  by  in- 
corporating the  stipulation  that  an  amount  of  money  equal  to 
the  sinking  fund  payments  should  annually  go  to  the  plant  bet- 
terment and  extensions.  In  1921,  this  will  call  for  $130,000. 
The  financial  condition  of  the  company,  under  the  emergency, 
was  such  that  it  could  not  have  met  these  service  demands  through 
the  usual  methods  of  financing.  Great  benefit  has  resulted  to 
the  people  served.  While  it  has  practically  resulted  in  a  service 
improvement  order — a  sort  of  super-maintenance  fund — and  will 
continue  so  to  operate  to  service  betterments,  this  is  recognized 
as  l)eing  really  a  capital  account.  Eealizing  that  it  is  an  un- 
usual account,  the  Commission  is  inclined  to  continue  to  carry 
it  as  a  separate  and  distinct  charge  during  the  emergency  period. 

The  Commission  is  impressed  with  those  parts  of  the  evi- 
dence which  show  that  while  there  is  a  readjustment  downward 
of  general  commodity  prices,  thus  far  petitioner  has  not  shared 
to  any  appreciable  extent  in  such  readjustments. 

In  the  matter  of  wages  for  its  motormen  and  conductors,  peti- 
tioner did  not  go  to  the  high  war  period  levels.  These  trainmen 
made  certain  sacrifices  during  that  era  of  high  prices.  There  is 
no  evidence  that  they  are  to  be  subjected  to  the  early  wage  ad- 
justments. 

Increases  in  freight  rates  on  coal  to  a  very  great  extent  have 
prevented  a  readjustment  of  coal  costs  to  anything  comparable 
with  prewar  prices.  While  there  has  been  a  drop  from  the  1920 
runaway-market  prices  on  coal,  the  selling  price  of  coal  at  the 
mines,  under  assurances  of  constant  supply,  is  sustained  at  prac- 
tically 1918-1919  war-peak  price.s  while  the  freight  rate  has 
advanced  from  55  cents  in  1917  to  $1.30.  The  result  is  that 
slack  and  screenings  which  cost  80  cents  at  the  mines,  or  $1.35 

delivered,  four  years  ago,  and  $2.05  at  the  mines  plus  95-cent 
P.U.K.1921D. 
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freight  and  war  tax,  or  $3  during  the  war  period  control  of  coal, 
now  cost  approximately  $3.80  to  $4. 

Taxes  were  increased  approximately  $150,000  in  1920.  Tax- 
es, direct  and  indirect,  now  consume  ,6727  cent — practically  7 
mills — of  every  revenue  passenger's  fare. 

It  is,  however,  the  expectation  of  the  Commission  that  with 
readjustments  downwards,  certain  other  operating  costs  will  be 
reduced  through  the  year. 

axes. 

The  Commission's  attention  is  particularly  directed  to  the 
matter  of  taxes.  From  the  total  of  $525,349.75,  the  estimated 
taxes  for  the  year  1921,  as  set  up  by  petitioner,  the  Commis- 
sion has  already  eliminated  from  consideration,  so  far  as  op- 
erating charges  are  concerned,  the  income  taxes  which  are  di- 
rected not  against  service,  but  against  security  holders. 

The  Commission  observes  that  the  estimated  city,  county, 
township,  and  state  taxes,  placed  at  $447,081.36  are  based  on 
the  assessment  of  $18,058,570,  and  a  tax  rate  of  $2.47  per 
hundred. 

[8]  The  fact  remains,  nevertheless,  that  petitioner  will  have 
to  pay,  in  the  year  1921,  $447,081.36  to  the  city,  county,  towii- 
jjhip,  and  state.  This  constitutes  a  financial  obligation  that  can- 
not, at  this  time,  be  changed. 

The  Commission  again  joins  with  the  city  in  expressing  the 
opinion  that  petitioner  did  not  concern  itself  sufficiently  with  its 
tax  assessment  in  1920.  In  light  of  the  order  herein  being 
temporarj'  in  character,  to  be  followed  by  more  permanent  ad- 
justments, the  Commission  points  out  to  petitioner  the  desira- 
bility that  it  be  not  found  lax  in  presenting  to  the  proper  taxing 
authorities  and  at  the  proper  time  in  1921,  the  matter  of  adjust- 
ment of  its  assessment  valuations  which  it  presented  too  late  in 
the  year  1920  for  said  authorities  to  consider  revisions. 

It  was  only  at  the  urgent  requirement  of  the  Commission  and 
the  city  that  the  company  did  obtain,  last  fall,  rectifications 
which  removed  duplications,  with  the  result  that  the  assessment 
was  reduced  from  $19,298,570  to  $18,058,570,  resulting  in  a 
reduction  of  $1,240,000. 

[9]  The  state  cannot  deny,  and  the  city  cannot  with  good 
P,i:.R.1921D.       ♦ 
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grace,  contest  the  inclusion  of  the  actual  amount  of  money  which 
state,  city,  county,  and  township  propose  to  collect  from  peti- 
tioner. It  should  not  be  the  policy  of  the  state  to  build  utility 
rates  on  one  basis  of  value  and  place  taxes  on  the  utility  on  al- 
together another  basis. 

The  Commission,  while  again  urging  the  utility  to  present 
its  tax  adjustment  matter  to  taxing  authorities,  does  not  presume 
to  attempt  to  determine  such  matters  as  assessments.  The  Com- 
mission has  absolutely  no  tax  determining  jurisdiction  or  pow- 
ers, but  it  is  entirely  proper  that  the  Commission  adopt  measures 
to  obtain  such  action  on  the  part  of  petitioner  as  will  result  in 
the  determination  by  taxing  authorities  of  the  correct  basis  for 
a  large  operating  cost  which  directly  affects  the  question  of  rates. 

The  Commission,  having  carefully  weighed  the  questions  of 

revenues  and  operating  expenses,  is  inclined  to  base  emergency 

relief  on  the  following: 

Estimated  Income  Account, 
Operating  Revenues — 

Passenger  receipts  (based  on  96,000,000  revenue  passengers)   $4,800,000.00 

Transfer  receipts  (based  on  first  quarter  year)    232.000.00 

Other  earnings  (based  on  1020)    558,000.00 

Total   gross   earnings    $5,590,000.00 

Operating  Expenses — 

Maintenance — 21%  of  above  gross  earnings   $1,173,000.00 

Operation  of  power  plant 901,280.11 

Operation  of  cars 1,069,627.99 

General    expense     433,049.64 

Taxes   (not  including  inoome  tax  and  based  on  local  taxa- 
tion at  $16,000,000  value  instead  of  $18,058,570   447,081.36 

Total  operating  expenses    ^ $4,624,939.10 

Gross    revenue     $965,060.90 

Extraordinary  maintenance  under   provisions  of  the  eliniiua- 

nation  of  sinking  funds   130,000.00 

Net  income    $835,060.90 

The  Commission  hereinbefore  has  taken  7  per  cent  return 
on  $16,000,000  valuation  as  the  boundaries  of  emergency  re- 
lief in  the  present  instance.  The  net  income  showTi  is  therefore 
$214,939.10  short  of  the  amount  necessary  to  meet  such  de- 
mands of  emergency  relief. 

Study  of  Fares. 

Petitioner's  Exhibit  No.  25,  which  covei's  street  car  fares  in 

288  cities  having  a  population  of  25,000  or  more,  is  interesting, 

though  of  course,  not  controlling. 
P.U.R.1921D. 
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SUMMARY  EXHIBIT  NO.  25. 
Digest  of  Street  Car  Fares  in  Fifty  Largest  Cities  of  U.  S,  {1920  Census). 


City. 


i 


1.  ICewYork 

2.  Chicago 

3.  Philadelphia 

4.  Detroit 

5.  Cleveland 

6.  8t.   Louis 

7.  Boston 

8.  Baltimore 

9.  Pittsburg 

10.  Lob  Angeles 

11.  San  Francisco 

12.  Buffalo 

13.  Milwaukee 

14.  Washington 

15.  Kewark 
1®.  Cincinnati 

17.  New  Orleans 

18.  Minneapolis 
^».  Kansas  City 
^-  Seattle  (Mun.) 

21.  Indianapolis 

22.  Jersey  City 

23.  Rochester 

-4-  l*ortland,  Oregon 

25.  Denver 

26.  Toledo 
^-  Providence 
-S.  Columbus 
?^-   I-ouisville 
^-   St.   Paul 

?5-  -Atlanta 

:*i-  Oniaha 

ile'  ^.oroester 

37*  Birmingham 

3^'   Richmond 
4o"    X^w  Haven 

4to'   ^*n  Antonio 
i|-   ^allas 
it"    ^ayton 

47     ^*nford 
4%"  ^^^nton 
4o!  ^^***d  Rapids 
5o'  ^^terson 

"^-^^^^^^Ungstown  (Mun.) 


Population. 


5,621,161 
2,701,705 
1,823,158 

993,739 
796,836 
772,897 
748,060 
733,826 
588,193 
576,673 
508,410 
506,775 
457,147 

437,571 

414,216 
401,347 
387,219 
380,582 
324.210 
315,652 
314,194 
297,864 
295,750 
258,288 
256,369 
243,109 
237,393 
237,031 
234,891 
234.595 
216,361 
208.435 
200,616 
191,601 
179.754 
178,270 
171,717 
171,667 
162,519 
162,351 
161,379 
158,976 
152,559 
143,538 
138,076 
138,036 
137,783 
137,034 
135,866 
132,358 


Fares. 


5^  fare,  2<  transfer  on  surface  lines. 
Surface  8^;  elevated  10^,  4  tickets  35<. 
7#,  4  tickets  25^,  3<  transfers    (some 

transfers  free). 
6<,  9  tickets  50<. 
6Jt,  9  tickets  50<,  1<  transfer. 
lis  3<  for  children's  tickets. 
10<;  school  tickets  5^. 

10^,  3  tickets  25^. 

7^,  4  tickets  25^. 

7<  zones,  8  tickets  50^;  3^  zones  out- 
side. 

8^,  4  tickets  30<;  2<  interurban  com- 
pany transfer^. 

7<,  \i  transfer. 

9<,  %\i  tickets. 

8<,  2  tickets  15^. 

10^,  ^\i  tickeU. 

5^,  1^  transfer. 

7<,  1^  transfer. 

7<,  4  tickets  26^. 

8^,  6  tickets  45<;  4^  school  children. 

6^;  3^  children's  tickets. 

7<,  5  tickets  29<;  2^  transfers. 

6<  zones;  2^  transfer. 

6^,  5  tickets  25^. 

hi  (now  7^). 

6<. 

6<^. 

8^. 

7^  15  tickets  $1.00. 

7<,  4  tickets  25<;  school  tickets  5^. 

ii  zones;  6^  suburban  zones. 

6<. 

6^. 

6^,  5  tickets  30^;  1\i  school  tickets. 

lOf. 

7^,  10  tickets  65^ 

8^,  4  tickets  30^. 

6<. 

7i^,  8  tickets  50<;  4^  children's  tickets. 

10^. 

1i\  school  tickets  3}^. 

10^. 

7<,  4  tickets  25^. 

8^,  7  tickets  50#. 

7<,  1<  transfer. 

9^. 


•^•1921D. 
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It  reveals  that  fares  in  the  city  of  Indianapolis  are  the  lowest 
of  any  city  in  the  country  having  a  population  between  225,000 
and  500,000  persons,  and  with  one  exception,  the  lowest  in  any 
city  having  a  population  between  100,000  and  500,000  persons. 

The  preceding  compilation  from  said  exhibit  presents  a  con- 
cise summary  of  the  fares  in  the  fifty  largest  cities,  which  in- 
cludes two  municipally  owned  and  operated  lines  and  several  un- 
der city  control  under  service-at-cost  plans,  or  state  guarantee. 
It  reveals  that  except  for  5-cent  fares  in  Indianapolis,  Los  An- 
geles, San  Francisco  and  Akron  and  on  the  underground  rail- 
roads in  Xcw  York  city,  the  5-cent  fare  in  the  short  period  of 
2  or  3  years  has  practically  ceased  to  be  a  national  institution. 
In  said  suaimiary,  the  exhibit  has  been  corrected  in  one  respect, 
on  infonnation  in  the  hands  of  the  Coram isiiion.  Since  its  pub- 
lication, the  fare  in  Louisville  has  been  advanced  from  5  cents 
to  7  cents  under  court  order. 

Adjustment  of  Inferurhan  ClMrges. 

The  city  of  Indianapolis  contends  that  there  be  no  increase 
of  any  kind  visited  on  Indianapolis  patrons  of  the  local  street 
railway  until  there  has  been  a  readjustment  of  payments  by 
interurban  railways  entering  the  city  of  Indianapolis  over  the 
tracks  of  petitioner  and  to  wh4cli  petitioner  furnishes  terminal 
facilities.     The  matter  of  these  payments  is  based  on  contracts. 

In  its  interlocutory  order  of  December  18,  1920,  the  Com- 
mission took  recognition  of  the  inadequacy  of  interurban  freight 
terminal  facilities,  and  by  order  directed  that  the  Indianapolis 
Street  Railway  Company  take  up  for  consideration  the  matter 
of  remedying  such  inadequacies,  and  that  it  submit  plans  for 
adequate  freight  terminal  facilities  to  be  carried  out  by  itself 
or  by  the  interurban  companies  in  the  early  part  of  the  year 
1921. 

In  conformity  with  such  order,  subsequently  modified  as  to 
the  length  of  time  in  which  the  filing  should  be  made,  the  In- 
dianapolis Street  Railway  Company,  on  March  15,  1921,  filed 
with  the  Commission  plans  for  such  changes,  together  with 
maps. 

It  was  decided  in  the  hearing  of  this  petition  that  the  matter 
of  the  interurban  freight  facilities  would  be  handled  separately. 

P.U.R.1921D. 
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It  is  represented  to  the  Commission,  however,  that  under  the 
plans  submitted,  which  provide  for  the  vacation  of  the  terminal 
obligation  by  the  Indianapolis  Street  Railway  Company  to  in- 
tenirban  companies,  financial  benefits  will  result  to  petitioner. 
It  is  represented  that  an  actual  rental  freight  deficit  will  be 
eliminated  and  that  under  the  proposal  there  will  be  a  change 
of  some  $28,000  in  revenues  favorable  to  the  local  company  in 
the  matter  of  interurban  freight  alone. 

The  proposal  is  accompanied  by  exhibits  which  offer  exten- 
sive analyses  of  cost  and  the  handling  of  freight.  They  afford 
the  banning  for  a  thorough  consideration  of  the  questions  of 
rents  and  payments  between  the  Indianapolis  Street  Railway 
Company  and  interurban  companies.  It  is  the  opinion  of  the 
Commission  that  with  such  a  beginning  of  interurban  freight 
readjustments,  the  matter  of  all  interurban  and  street  railway 
relations  will  be  approached  logically  and  opened  up  completely. 
Legislation  enacted  by  the  1921  general  assembly  providing  for 
a  surrender  of  franchises,  also  has  material  bearing  on  this  whole 
situation,  but  these  laws  are  not  yet  promulgated. 

The  Skip^top, 

At  the  hearing  in  this  cause,  the  Commission  availed  itself 
of  the  opportunity  to  determine  whether  or  not  the  elimination 
of  frequent  stoppings  of  cars  by  the  adoption  of  the  so-called 
"skip-stop"  system  would  have  auy  material  effect  as  a  relief 
measure.  President  of  petitioner  testified  that  there  would  be 
a  saving,  and  estimated  it  at  between  $50,000  and  $100,000. 
On  request  that  he  make  a  more  careful  summary  of  what  the 
saving  would  be,  he  filed  the  same  as  an  exhibit. 

The  estimated  saving  is  $44,621.28  per  year,  which  in  a 
$5,500,000  business,  it  not  to  be  looked  upon  as  being  consider- 
able. If  the  skip-stop  resulted  in  a  saving  that  would  make 
other  charges  unnecessary,  the  Commission  would  be  strOngly 
inclined  to  put  it  into  effect  as  an  emergency  measure. 

It  is  a  fact,  that  although  the  skip-stop  was  in  effect  in  In- 
dianapolis during  the  wai*  period  for  a  limited  time,  it  never 
gained  the  popularity  that  it  would  seem  to  merit  for  those  who 
travel  a  considerable  distance  and  to  whom  the  skip-stop  means 
P.U.R.1921D.  _       _ 
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the  lessening  of  time  necessary  to  reach  their  homes  and  places 
of  employment. 

Section  110  of  the  Public  Service  Commission  Act  places  such 
matters  as  operating  questions,  ordinarily  in  the  municipalities, 
and  the  Ccmimission  is  strongly  of  the  opinion  that  preliminary 
to  the  final  solution  of  the  street  car  situation  in  Indianapolis, 
Avhich  will  come  with  the  return  to  normalcy,  the  matter  of  the 
skip-stop  should  be  carefully  considered  not  only  from  the  view- 
point of  maintaining  the  lowest  fares  possible,  but  in  the  matter 
of  saving  time  of  patrons. 

This  service  question  becomes  the  more  prominent  as  the  city 
extends  its  street  car  travel  boundaries.  On  a  seven  or  eight 
mile  trip  the  ski^vstop  will  decrease  the  travel  time  of  patrons 
five,  six,  or  seven  and  in  some  instances,  more  minutes. 

[10]  In  such  consideration,  attention  should  l)e  directed  to 
the  fact  that  it  would  probably  be  inequitable  and  unscientific  to 
accept  the  city  block  as  the  measure  of  distance  for  skip-stops. 
City  blocks  are  of  various  lengths,  some  200  feet  long,  some  400 
feet  and  some  600  feet;  and  skip-stopping,  n^^ardless  of  block 
lengths,  would  not  produce  the  effects  desired. 

Jitney  Competition, 

The  evidence  reveals  that,  on  February  12th,  there  were  ap- 
proximately one  hundred  and  thirty-one  jitneys  in  competition 
with  the  local  street  railway.  The  matter  of  jitney  competi- 
tion is  one  for  the  city  council  to  consider.  It  is  a  matter  of 
grave  concern  to  the  mass  of  people  in  Indianapolis  who  have 
to  rely  on  public  means  of  conveyance.  The  estimate  is  that  the 
jitneys  take  from  the  street  railway  companies  approximately 
$375  per  day,  which  figured  on  a  basis  of  365  days  a  year  would 
amount  to  $137,000,  or  figured  on  the  basis  of  300  days  would 
amount  to  $112,500.  The  withdrawal  of  this  amount  of  revenue 
from  the  street  railway  menaces  the  continuation  of  the  baJ?ic 
5-cent  fare. 

The  evidence  further  is  to  the  effect  that  jitney  competition 
is  increasing  and  it  is  likely  to  increase ;  that  these  competitors 
are  under  no  requirement  to  give  specific  service;  that  their 
practice  is  to  operate  only  during  the  profitable  hours  of  traffic 
and  to  run  ahead  of  the  street  cars  and  "skim  the  short  haul 
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business;"  that  they  do  not  operate  to  the  long  distances  that 
the  street  cars  are  operated;  that  in  inclement  weather  or  at 
late  and  early  hours  they  are  not  to  be  relied  Upon. 

If  the  jitney  is  left  unrestricted  by  the  city  and  is  permitted 
to  thrive,  it  seems  more  than  probable  that  they  may  take  from 
the  street  car  company  sufficient  revenue  to  make  necessary  con- 
tinuance or  increase  of  transfer  charges,  or  abandoning  them, 
to  go  to  higher  basic  fares.  In  other  words,  the  jitney,  which 
sers^es  the  comparative  few,  menaces  the  low  fare  of  the  many. 

[11]  There  is  not  vested  in  the  Commission  authority  over 
sxich  carriers.  If  they  are  to  be  regulated  or  eliminated,  the 
jurisdiction  lies  within  the  city's  police  powers.  The  Commis- 
sion believes  it  is  a  matter  that  the  city  of  Indianapolis  should, 
as  other  cities  have,  take  up  for  the  serious  consideration  which 
it  merits. 

Comideration  of  Means  of  Relief. 

The  Commission,  having  found  that  an  emergency  exists,  is 
confronted  with  the  necessity  of  raising  additional  funds  to  the 
extent  of  approximately  $214,039.10.  It  must  be  understood 
clearly  that  this  need  of  $214,9*39.10  is  estimated  on  the  basis 
of  petitioner's  hauling  96,000,000  revenue  passengers  in  1921 
and  selling  approximately  23,000,000  transfers  at  1  cent.  If 
traffic  should  increase  or  decrease,  this  estimate  would  be  changed 
to  the  extent  of  such  increase  or  decrease. 

What  is  the  best  way  to  obtain  this  amount  of  revenue  ? 

The  5-cent  fare  has  been  maintained  through  the  strenuous 
war  and  post-war  periods.  Exhibit  No.  25  presents  an  xmmis- 
takable  warning  against  abandoning  the  6-cent  fare.  This  warn- 
ing is  that,  generally,  when  the  5-cent  fare  is  abandoned,  street 
railways  are  started  on  an  ascending  scale  of  rates  which  in 
twenty-three  cities  already  have  reached  8  cents,  in  four  cities 
9  cents,  and  in  eighty-seven  cities  10  cents.  It  is  an  admitted 
fact  that  an  increase  in  the  basic  fare  generally  has  the  effect 
of  repressing  traffic  and  the  loss  of  short  haul  riders  which 
constitute  th<»  most  profitable  traffic  of  the  street  railway.  The 
exhibit  further  indicates  that  the  experience  of  other  cities  is 
that  the  addition  of  1  cent  on  the  basic  fare  calls  for  another 

1  cent  and  it  for  another,  etc. 
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•  In  eflForts  to  retain  a  5-cent  basic  fare  for  Indianapolis  riders, 
the  Commission  has  given  analytical  consideration  to  various 
possibilities  of  raising  revenue  through  other  sources  than  change 
in  the  basic  cash  fare.  It  has  analyzed  the  night  traffic  and 
found  that  there  are  periods  of  the  twenty-four  hours  in  which 
the  traffic  is  not  self  sustaining.  It  has  likewise  analyzed,  as 
hereinbefore  set  forth,  the  jitney  competition  and  also  the  skip- 
stop. 

It  finds  that  the  elimination  of  the  jitney  would  materially 
contribute  to  the  solution  of  the  present  traction  problem  and 
probably  make  possible  a  permanent  continuance  of  the  5-cent 
basic  fara  However,  there  does  not  lie  within  the  Commission 
powers  which  will  enable  it  to  eliminate  this  competition  which, 
serving  the  few,  menaces  low  fares  for  the  many.  This  is  a 
matter  that  lies  within  the  police  powers  of  the  local  community. 
As  hereinbefore  suggested,  it  should  be  carefully  considered  by 
local  authorities. 

The  analysis  of  effects  of  the  skip-stop  also  has  been  set  forth 
in  detail.  Its  introduction,  however,  would  not  alone  make 
possible  the  continuance  of  the  basic  5-cent  fare. 

The  Commission  has  been  confronted  with  unusual  difficulties 
in  determining  the  effect  of  the  introduction  of  said  6-eent  fare 
with  twenty  tickets  for  $1.  There  is  only  opinion  evidence 
before  the  Commission.  It  is  the  calculation  of  the  president 
of  petitioner,  that  the  introduction  of  the  6-cent  fare  with 
twenty  tickets  for  $1  will  result  in  85  per  cent  of  the  passengers 
purchasing  tickets  and  15  per  cent  paying  cash  fares.  If  such 
were  the  case,  the  6-cent  fare  with  twenty  tickets  for  $1  would, 
it  is  estimated  by  said  witness,  produce  approximately  $144,000 
per  annum. 

It  is  based  on  evidence  that  at  Cincinnati  where  the  cash  fare 
is  9  cents  and  the  tickets  fare  8.5  cents  the  number  of  passen- 
gers paying  cash  fares  was,  in  December,  1920,  13.46,  in  Jan- 
uary, 1921,  10.87,  in  February,  10.21;  that  at  Fort  Wayne 
where  the  cash  fare  is  Y  cents  with  the  sale  of  4  tickets  for  25 
cents  the  cash  fare  passengers  in  January  were  12.78;  that  in 
Philadelphia  where  the  cash  fare  is  7  cents  with  4  tickets  for 
25  cents  the  cash  fares  are  10  per  cent;  that  in  Washington 

where  the  fare  is  8  cents  with  4  tickets  for  30  cents  the  cash  fares 
r.U.R.1921D. 
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are  14  per  cent;  that  during  the  last  nine  months  of  the  nsc  of 
tickets  in  the  city  of  Indianapolis,  83.73  per  cent  of  passengers 
purchased  tickets  and  16.27  per  cent  paid  cash  fares;  that  of  the 
100  per  cent  of  passengers  23.81  purchased  25  tickets  for  $1 
and  61.4  per  cent  purchased  6  tickets  for  25  cents. 

In  the  consideration  of  the  realization  from  a  6-cent  cash 
fare,  or  20  tickets  for  $1,  the  Commission  has  found  this  Evi- 
dence to  be  inadequate.     In  the  case  of  Cincinnati,  it  is  only 
necessary,  in  order  to  come  within  ticket  fares,  for.  persons  to 
make  a  cash  outlay  of  17  cents.     Therefore,  Cincinnati,  Fort 
Wayne,  Philadelphia  and  Washington,  in  which  the  outlay  for 
tickets  is  so  small  that  even  the  person  who  happens  to  be  in 
the  city  for  one  day  may  avail  himself  of  the  ticket  fare,  offer 
no  basis  for  the  consideration  of  the  percentage  of  passengers 
that  would  travel  under  what  might  more  clearly  be  stated  as 
being  a  commutation  rather  than  ticket  fare.     There  is  in  the 
evidence  only  one  exact  parallel.    That  is  the  city  of  Evansville, 
where  a  6-cent  fare  is  in  effect  with  20  tickets  for  $1,  and  where 
the  result  is  that  approximately  fifty  per  cent  of  the  passengers 
pay  cash  fares.     There  is  in  the  evidence  the  undoubted  fact 
that  past  training  in  the  use  of  tickets  will  have  a  material 
effect  on  the  result  of  the  introduction  of  a  6-cent  cash  fare,  or 
20  tickets  for  $1;  that  whereas  Evansville,  in  the  days  when 
tickets  were  generally  available,  was  a  *'cash"  street  car  town, 
Indianapolis  was  quite  the  contrary,  for  here  approximately 
five-sixths  of  the  people  traveled  on  tickets  in  the  days  when 
tickets  were  sold.     The  evidence  also  shows  that  only  approxi- 
mately 24  per  cent,  in  the  last  nine  months  of  use  of  said  tickets 
in  Indianapolis,  purchased  $1  tickets.    It  is  true  that  there  was 
the  option  of  purchasing,  on  almost  the  same  basis,  six  tickets 
for  25  cents,  and  that  61.4  per  cent  purchased  such  tickets* 
Again,  however,  the  Commission  is  confronted  with  the  fact  that 
practically  six-tenths  of  the  traffic  moved  on  the  cash  outlay 
of  25  cents. 

The  Commission  has  found  itself  unable  to  accept  an  estimate 
of  16  per  cent  cash  passengers  under  the  proposal  of  a  6-cent 
fare  with  twenty  tickets  for  $1.  There  is  no  exact  information 
before  the  Commission.  If,  instead  of  only  15  per  cent  paying 
cash,  it  should  be  proven  that  25  per  cent  of  the  revenue  pa&- 
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sengers  would  be  cash  patrons,  then  the  need  for  further  relief 
would  not  be  pressing. 

On  the  other  hand,  if  it  should  be  proven  that  only  15  per 
cent  pay  cash,  it  might  prove  to  be  necessary  to  find  other  ave- 
nues of  relief  in  addition  to  that  proposed  by  petitioner. 

[12]  There  is  only  one  way  in  which  exact  data  can  be  had, 
and  that  can  be  obtained  \'ery  quickly  by  putting  into  effect  the 
6-cent  cash  fare  with  20  tickets  for  $1  and  continuing  the  l-cent 
charge  for  transfers.  Within  a  period  of  thirty  days  the  Com- 
mission will  have  actual,  rather  than  opinion,  evidence,  for  its 
guidance.  The  thirty-day  period  would  not  be  of  such  length 
as  materially  to  eifect  adversely  the  financial  future  of  the  com- 
pany. The  Commission,  having  disposed  of  other  issues  in  this 
order,  is  of  the  opinion  that  at  the  expiration  of  said  period, 
hearings  should  be  limited  practically  to  a  showing  of  operations 
as  to  percentage  of  the  application  of  said  fares,  and  that,  there- 
fore, the  petitioner  would  not  be  subjected  to  delays. 

The  Commit5sion  is  further  of  the  opinion,  however,  that  if 
before  the  expiration  of  the  thirty  days,  it  should  be  demonstra- 
ted beyond  any  doubt  that  the  realization  from  cash  fares  would 
be  so  small  as  to  make  the  operation  of  said  fare  noneffective 
as  an  emergency  relief,  the  Commission  may,  on  its  own  initia- 
tive, proceed  to  make  such  modifications  as  are  necessary. 

The  Commission  is  loath  at  this  time  to  grant  the  prayer  of 
an  additional  l-cent  transfer  charge.  A  l-cent  charge  for  trans- 
fers, which  has  the  effect  of  making  it  unnecessary  to  increase 
the  basic  fare,  is  amply  justified  on  the  ground  that  only  a  small 
percentage  of  the  passengers  would  have  to  pay  a  fare  that  other- 
wise all  would  have  to  pay  and  that  theoretically  there  is  an 
extra  service.  However,  when  this  l-cent  limitation  has  been 
reached,  there  arises  questions  of  inequalities  which  cause  the 
Commission  to  ascertain  definitely  the  need  of  relief  further 
than  the  introduction  of  the  6-cent  fare  with  20  tickets  for  $1. 

Conclusions  and  Findings, 

Conclusions  have  been  reached  and  stated  under  various  head- 
ings. .  . 
The  Commission,  being  fully  advised  in  the  premises,  finds : 
That  an  emergency  exists  which  requires  additional  revenues 
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to  maintain  the  credit  of  the  utility  and  enable  it  to  discliarge 
service  requirements;  that  the  proposed  rates  and  charges  ap- 
pear in  some  respects  to  be  inequitable,  and  the  prayer  of  peti- 
tion should  be  denied ; 

That  the  present  emergency  arises  largely  because  of  increased 
taxes,  increased  freight  rates  on  coal,  the  operation  of  greater 
number  of  cars  to  give  better  service,  which  necessitates  the  em- 
ployment of  more  "platform"  men  and,  therefore,  larger  oper- 
ating expenses; 

That  the  emergency  has  not  been  occasioned  by  mismanage- 
ment ; 

That  the  matter  of  readjustment  of  rates  and  charges  for  use 
of  petitioner's  tracks  and  terminal  facilities  by  intcrurbans  is 
now  before  the  Commission  in  the  matter  of  rearrangements 
providing  for  proper  interurban  freight  terminals;  that  the  fil- 
ing includes  analyses  of  various  operating  costs  and  makes  avail- 
able data  which  will  enable  the  Commission  to  gain  an  under- 
standing of  costs  and  expenses ;  that  beginning  with  the  hearings 
in  the  matter  of  said  interurban  terminal  facilities  there  will  be 
worked  out  the  matter  of  costs  which  may  logically  present  data 
for  consideration  of  the  general  problem  of  relation  between 
intenirbans  and  the  local  company ;  that  the  proposals  now  filed 
with  the  Commission  include  the  elimination  of  certain  losses 
incurred  by  the  local  company  and  the  creation  of  a  profit  for 
such  services; 

That  present  local  rates  and  charges  for  street  railway  trans- 
portation in  the  city  of  Indianapolis  are  insufiicient  to  meet  the 
emergency  herein  found  to  exist; 

That  the  evidence  before  the  Commission  shows  that  it  will 
be  necessary  to  put  into  effect  a  6-cent  cash  fare  with  twenty 
tickets  for  $1,  but  that  the  evidence  is  not  sufficient  to  enable 
the  Commission  to  reach  a  conclusion  as  to  whether  said  6-cent 
fare,  with  twenty  tickets  for  $1,  will  be  sufficient  to  meet  said 
emergency ; 

That  the  emergency  and  necessity  for  6-cent  cash  fare,  with 
twenty  tickets  for  $1,  having  been  found,  the  Commission  should 
Tiot  delay  by  further  consideration  the  introduction  of  said 
changes  in  fare,  pending  further  weighing  of  the  percentages 
of  passengers  who  will  travel  on  cash  fares  and  ticket  fares;  that 
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the  Commission  should  take  under  further  consideration  the 
matter  of  additional  relief  pending  ascertainment,  by  observing 
over  a  period  of  thirty  days  the  actual  result  of  the  application 
of  said  6-cent  fare,  with  a  6-cent  ticket  fara 

.    Lewis,  Barnard,  Van  Auken,  Johnson,  concur. 

McCardle,  dissenting:  I  must  dissent  from  the  relief  grant- 
ed for  the  reason  that  I  do  not  believe  it  will  provide  the  reve- 
nue necessary. 


NEBRASKA  STATE  RAUiWAY  COMMISSION. 

BE   STANTON  INDEPENDENT  TELEPHONE   COMPANY. 
[Resolution  No.  54,  Application  No.  4337.] 

Valuation  —  As€f€^taintnent  of  —  Owners*  sacrifice, 

1.  The  sacrifice  of  the  owners  of  a  telephone  utility  was  determined 
by  a  consideration  of  a  conservative  figure  for  services,  a  dividend  at 
7  per  cent  annually  on  the  accumulations  of  sacrifice,  and  an  arbitrary 
estimate  of  other  donations  of  services  and  materials. 

Valuation  —  Reproduction  cost  —  Prices  considered, 

2.  The  reproduction  cost  valuation  of  a  telephone  utility  was  deter- 
mined by  a  consideration  of  price  level  figures  which  would  have  exist- 
ed had  the  abnormal  situation,  brought  about  by  the  World  War,  not 
occurred,  by  taking  the  average  commodity  price  line  from  1900  to 
1914  and  projecting  it  on  the  approximate  plane,  thereby  cutting  off 
the  high  peak  of  the  war-time  prices. 

Valuation  —  AscertaintnenJt  of  fair  value  —  Investors*  sacrifice. 

3.  The  sacrifice  of  investors  must  play  only  a  minor  part,  if  any, 
in  reaching  conclusions  as  to  fair  value,  since  the  physical  property 
used  and  useful  in  the  business  of  a  utility,  must  be  considered  as  the 
company's  property  in  arriving  at  a  fair  value,  and  the  only  question 
is  as  to  the  factors  to  be  used  in  finding  the  fair  value. 

Valuation  —  Effect  of  excessive  rates  in  the  past, 

4.  In  a  valuation  case,  the  Commission  has  no  power  to  take  part 
of  the  property  of  a  utility  and  restore  it  to  the  public  or  deny  its  own- 
ership to  the  utility  on  account  of  excessive  past  profits,  although  in 
a  rate  case  the  Commission  may  take  cognizance  of  the  effect  of  past 
rates. 

Return  «•  Operating  expenses  —  Advanced  values  ^  Evidence, 

5.  A  Commission  may  take  into  consideration  the  -normal  advance 
in  values  even  though,  in  presenting  its  case,  the  company  prepared  no 
concrete  testimony  on  the  subject. 
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Jtrtum  —  Operating  expenses  —  Salaries, 

6.  I'art  of  the  salary  of  a  telephone  manager  should  be  paid  from 
the  maintenance  account  if  part  of  hiR  time  is  devoted  to  maintenance. 

Rates  —  Telephonies, 

7.  A  rate  schedule  by  which  party  line  busineRs  rates  were  $2  and 
individual  residence  rates  $2,  was  changed  to  provide  for  a  residence 
rate  of  $1.75  and  a  party  line  bu^^iness  rate  of  $2.25,  in  order  to  more 
equitably  spread  the  rates. 

Security  issues  •»  Stock  dividends  —  Telephones, 

8.  A  telephone  utility  was  authorized  to  issue  a  stock  dividend 
prorated  to  the  present  stockholders  and  to  issue  an  additional  stock 
dividend  of  $5,000  to  be  place<l  in  escrow  with  a  trustee,  to  be  approved 
by  the  Commission,  upon  condition  that  with  each  sale  at  par  for  cash 
of  one  share  of  stock,  to  be  used  in  the  betterment  program,  one  share 
of  stock,  to  be  used  in  the  hands  of  the  trustee  might  be  surrendered 
for  use  and  benefit  of  the  stockholders  of  record  at  the  time  of  the  or- 
der. 

[May  2,  1921.] 

Intestigation  by  the  Commission  of  the  finances  of  a  tele- 
phone company  and  application  for  authority  to  issue  securi- 
ties; investigation  dismissed,  rate  schedule  adjusted,  and  stock 
dividend  authorized. 

Appearances:  Powell  &  Wilson,  attorneys,  for  defendant  and 
applicant. 

Browne,  Commissioner:  Under  date  of  December  23,  1919, 
the  Commission  issued  an  order  to  show  cause  directed  to  the 
Stanton  Independent  Telephone  Company,  calling  attention  to 
the  apparent  high  rate  of  dividends  paid  by  that  company  on  its 
outstanding  stock  and  to  the  probable  lack  of  sufiicicnt  expendi- 
tures for  maintenance,  and  directing  said  company  to  appear 
before  the  Commission  on  January  16,  1920,  to  show  cause  why 
tlie  Commission  should  not  fix  the  value  of  the  property  for 
dividend  purposes  and  the  maximum  percentage  to  be  paid  as 
dividends,  and  to  make  such  further  order  as  would  properly 
protect  the  service  against  insufficient  maintenance. 

For  various  reasons  the  hearing  was  postponed  until  May  29, 
1920,  at  which  time  hearing  was  held  at  the  offices  of  the  Com- 
mission at  Lincoln. 

On  June  15,  1920,  the  Stanton  Independent  Telephone  Com- 
pany filed  an  application,  setting  forth  in  brief  a  history  of  the 
development  of  the  company,  a  claim  as  to  existing  property,  a 
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statement  as  to  necessity  for  restoring  depreciation  reserve  funds, 
lx)rrowed  theretofore  for  extensions,  in  order  to  make  necessary 
repairs  and  replacements  of  the  existing  property,  and  asking 
the  authority  of  the  Commission  to  issue  a  st(K?k  divideud  of 
^20,00(1  so  that  the  total  outstanding  capital  stock,  prior  to  the 
sales  of  additional  stock,  might  properly  represent  the  interest 
of  the  original  stockholders  in  the  properties.  The  company 
asked  that  the  testimony  taken  at  the  hearing  in  Hay  on  the  ex 
parte  investigation  be  considered  the  testimony  in  support  of 
the  application  and  this  motion  on  the  part  of  the  coiupany  was 
sustained. 

At  the  close  of  the  hearing  on  the  investigation  by  the  Com- 
mission, it  was  determined  that  an  inventory  of  the  property  by 
the  Commission  was  essential.  The  company  had  filed  an  in- 
ventory, but  the  Commission  considered  it  proper  that  this  in- 
ventory be  checked  independently.-  Such  inventory  was  made 
by  the  Commission's  engineers  in  July,  1920,  and  on  February 
15,  and  IG,  1921,  the  case  was  reopened  for  the  introduction  of 
evidence  on  values  built  up  by  the  Commission's  experts  and  to 
give  the  defendant  company  an  opportunity  to  cross-examine  on 
such  evidence. 

We  will  deal  with  the  investigation  by  the  Commission  and 
with  the  application  of  the  company  in  one  order,  as  all  essential 
facts  relative  to  both  matters  are  contained  in  the  same  report. 

The  predecessor  of  the  Stanton  Independent  Telephone  Com- 
pany was  the  Xebraska  Telephone  Company,  which  installed  an 
exchange  at  Stanton  about  the  year  1900.  The  exchange  was 
built  according  to  the  standard  plans  of  the  Xebraska  Telephone 
Company  and  was  fully  metallic.  That  company  had  a  policy 
in  those  days  of  refusing  to  extend  service  into  rural  districts, 
which  policy  caused  very  much  dissatisfaction  on  the  part  of 
farmers  who  desired  telephone  service.  Arrangements  were, 
therefore,  partly  made  for  the  development  of  a  competing  ex- 
change at  Stanton.  Largely  because  of  this  the  Nebraska  Tele- 
phone Company  sold  its  properties  in  Stanton  to  a  partnership 
composed  of  H.  B.  Miller  and  A.  W.  Forbes.  At  the  time  of 
the  transfer  the  exchange  consisted  of  sixty-six  stations  but  did 
not  include  real  estate.  The  testimony  indicates  that  the  prop- 
erty purchased  had  cost  the  Xebraska  Telephone  Company  $3,- 
P.U.R.1921D. 
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600.  The  testimony  is  ineoncliisive  as  to  the  amount  paid  for 
the  properties,  but  it  was  between  $1,500  and  $3,000.  It  al- 
leges that  a  conservative  vahie  of  the  purchase  was  $3,000  and 
that  any  amount  less  than  that  paid  by  the  partnership  was 
merely  the  advantage  of  a  good  bargain.  Later  the  partnership 
bought  some  toll  line  properties  of  the  Nebraska  Telephone  Com- 
pany, which,  due  to  rearrangement,  the  latter  company  was  find- 
ing it  necessary  to  abandon  or  "scrap."  The  evidence  indicates 
that  these  properties,  part  of  which  still  exist,  were  purchased 
at  very  good  advantage  by  defendant  company. 

A  careful  record  of  receipts  and  expenditures  was  kept  by  the 
company  from  the  beginning,  but  no  eifort  was  made  to  allocate 
the  expenditures  in  accordance  with  approved  methods  for  this 
kind  of  utility.  All  canceled  checks  and  vouchers  were  available 
for  a  study  *and  such  a  study  wafe  made  by  a  witness  employed 
by  the  company  and  the  results  of  that  study  were  embodied  as 
an  exhibit  in  the  hearing,  with  the  expenditures  separated  as 
between  (1)  maintenance,  additions,  and  betterments;  (2)  op- 
erating expenses;  (3)  general  expenses;  (4)  deductions;  (5) 
dividends.  It  was  impossible  to  separate  purely  maintenance 
expenses  from  additions  and  betterments  in  attempting  to  trace 
tlie  growth  of  the  property  and  applicant,  therefore,  performed 
this  separation  in  more  or  less  arbitrary  manner  to  reflect  the 
best  judgment  of  the  company  as  to  the  amount  of  money  spent 
for  current  maintenance  which  would  not  reflect  in  any  gi'owth 
to  the  property. 

This  study  of  the  finances  of  the  company  indicates  some  very 
important  facts,  pointing  in  part  to  reasons  for  the  very  prosper- 
ous condition  of  the  company.  No  livery  expense  was  incurred 
during  the  first  two  years  and  a  very  light  expense  for  this  pur- 
pose throughout  the  history  of  the  company.  No  rent  wai^ 
charged  for  the  first  two  years  of  the  present  company  and  no 
charge  for  heat  and  light  between  the  years  1905  and  1911,  in- 
elusive.  For  the  years  1905,  1906,  and  1907  the  two  owners 
were  paid  no  salaries  and  during  the  same  years  there  was  no 
legal  expense,  no  charge  for  stationery,  printing,  or  traveling, 
these  items  having  been  met  from  the  private  assets  of  the  own- 
ers.   During  the  years  1905  to  1909  inclusive  no  dividends  were 

paid.     One  of  the  owners  devoted  all  his  time  to  engineering, 
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superintending  and  actual  construction  work.  The  other  partner 
did  the  buying  of  supplies,  kept  the  records,  and  did  the  collect- 
ing and  all  other  indoor  duties,  but  worked  only  part  time. 

These  facts  are  mentioned  because  of  their  bearing  on  the 
growth  of  the  company  in  considering  the  historical  cost  of  the 
properties.  No  cash  from  outside  sources  was  invested  in  the 
company  other  than  that  amount  not  exceeding  $3,000  which 
was  paid  for  the  property  in  the  latter  part  of  the  year  1904. 
All  of  the  money  now  represented  in  the  investment  in  the 
Stanton  Independent  Telephone  Company  came  from  the  reve- 
nues of  the  company,  except  such  items  as  already  have  been 
denoted  that  must  have  been  paid  from  the  private  exchequers 
of  the  partners.  These  would  include  the  rent  for  the  period 
named,  which  rent,  as  we  understand  it,  was  donated  by  one  of 
the  partners.  The  heat  and  the  light  was  presumably  likewise 
donated  by  the  partner  who  owned  the  building  in  which  the 
exchange  was  located  and  in  which  that  partner  conducted  a 
private  business.  Livery  was  donated  by  one  of  the  partners 
for  a  stated  period.  Traveling  expenses,  when  necessary,  for* 
the  first  six  years  of  the  existence  of  the  company  were  paid 
from  private  income.  It  must  be  understood  that  both  partners 
had  independent  sources  of  income. 

In  1909,  a  corporation  was  formed  with  two  stockholders. 
Fifteen  thousand  dollars  in  common  stock  was  issued  to  repre- 
sent what  the  owners  considered  was  a  fair  value  of  the  proper- 
ty at  that  time.  This  outstanding  stock  has  not  been  changed. 
At  the  time  of  the  incorporation  the  company  comprised  about 
three  hundred  and  fifty  subscribers,  all,  or  nearly  all  of  wh(Hn 
were  receiving  metallic  service.  It  is  quite  possible  at  this  time 
the  outstanding  stock  exceeded  somewhat  the  actual  value  of  the 
properties  and  slightly  more  than  the  assumed  sacrifice  of  the 
owners.  From  the  time  of  the  incorporation  to  date  the  com- 
pany has  paid  from  10  to  20  per  cent  on  the  outstanding  stock, 
annually,  as  dividends  and  has  in  the  meantime  grown  to  an 
exchange  comprising  681  subscribers.  In  thus  growing,  the 
company  used  all  proper  reserves  for  depreciation  in  financing 
the  extensions  and  the  record  appeared  quite  clear  that  it  actual- 
ly sacrificed  more  or  less  in  current  upkeep.  The  amounts 
shown  by  reports  to  the  Commission  to  have  been  spent  for 
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maintenance  were  less  than  proper  maintenance,  although  it 
must  be  said  that  the  company's  allocations  for  maintenance 
were  more  or  less  arbitrary  throughout  this  period.  ' 

In  attempting  to  show  the  sources  of  the  property,  the  com- 
pany presented  an  exhibit  made  up  from  a  study  of  its  records. 
This  exhibit  shows  that  there  was  actually  spent  for  materials 
and  labor  in  1905  to  1919,  inclusive,  $46,644,  excluding  all 
donated  services  and  materials  as  have  already  been  discussed. 
To  this  the  company  added  $7,660  for  services  of  the  one  part- 
ner who  actively  took  paii;  in  the  construction  program,  and 
subtracted  from  the  total  $22,999,  representing  a  more  or  less 
arbitrary  allocation  for  maintenance,  which  allocation  was  on 
the  basis  of  5  per  cent  of  the  cost  of  the  property  for  the  first 
eight  years  and  8  per  cent  thereafter.  By  such  a  computation 
the  exhibit  arrives  at  the  conclusion  that  the  historical  cost  of 
the  properties  was  $30,295.  This  figure  does  not  include  any 
other  donations  heretofore  discussed  except  for  the  services  of  one 
of  the  partners  and  makes  no  allowance  whatever  for  donations 
by  subscribers  in  the  matter  of  hauling  and  pole  setting,  which, 
the  testimony  indicated,  occurred  in  this  company  as  in  all  other 
similar  companies  in  the  state  where  the  demand  for  service, 
particularly  in  the  country,  exceeded  the  capacity  of  the  com- 
pany to  supply  promptly.  We  are  thus  confronted  by  the  con- 
clusion that  the  historical  cost  of  these  properties,  at  the  end  of 
1919,  was  not  less  than  $30,295  and  exceeded  that  amount  by 
whatever  results  in  the  way  of  physical  property  were  secured 
from  donations  of  services  and  materials.  This  figure  does  not 
take  into  account  the  depreciation,  which  the  company's  own 
exhibit,  its  own  testimony,  and  the  testimony  of  the  Commis- 
ijion's  expert  indicate  was  quite  heavy. 

The  company  presented  another  exhibit  attempting  to  give 
a  theoretical  study  to  represent  the  sacrifice  of  the  partners 
within  the  rule  of  reason  as  to  rate  of  return.  This  exhibit 
pictures  a  proper  rate  of  return  at  10  per  cent,  concludes  that 
tliere  was  no  accrued  depreciation  after  1912  that  was  not  cur- 
rently restored,  omits  consideration  of  the  stock  dividend  of 
$12,000  in  1909  to  represent  accumulations  in  the  property, 
and  otlierwise  is  not  an  exhibit  which  can  be  used  at  all  satis- 
factorily. 
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[1]  A  computation  as  to  the  sacrifice  of  the  partners  in  the 
development  of  this  business,  allowing  them  annually  a  conser- 
vative figure  for  services,  a  dividend  at  7  per  cent  annually  on 
the  accumulations  of  sacrifice,  and  the  quite  arbitrary  estimate 
of  other  donations  of  services  and  materials,  would  indicate  that 
the  (»ntire  sacrifice  of  the  stockholders,  during  the  seventeen 
years  of  ownership,  giving  proper  credit  for  the  bargains  in 
purchases  of  standing  property,  did  not  exceed  $18,000. 

The  Commission's  engineers  submitted  an  inventory  of  the 
proi^erties  and  a  reproduction  study,  based  on  prewar  prices. 
The  company  presented  also  a  similar  study  without  agreeing 
that  such  units  were  the  proper  units  to  apply.  The  company 
criticized  previous  prices  used  by  the  Commission's  engineers 
and  in  some  items,  we  think,  sustained  its  position.  On  the 
other  hand,  the  company's  inventory  was  less  complete  than  the 
Commission's  inventory  and  to  that  extent  to  its  own  disadvan- 
tage. All  wire  of  the  rural  lines  was  omitted  from  the  com- 
pany's inventory,  although  the  Commission  found  this  wire 
could  have  been  reproduced  at  prewar  prices  and  put  in  place 
at  an  expc^nse  of  not  less  than  $6,000. 

The  company  made  no  contention  whatever  relative  to  reprf>- 
duction  value  at  the  present  time.  Some  indication  of  such  a 
desire  was  shown  in  the  pleadings  in  the  application,  considered 
in  this  case,  but  no  testimony  was  presented  in  support  of  it 
and  apparently  it  was  abandoned. 

We  have,  then^fore,  the  following  summary  of  factors  pre 
sented  in  testimony  which  may  justly  be  considered  in  arriving 
at  a  fair  value  of  this  company's  properties: 

I  Full  Value.    Present  Value. 

1.  Historical  cost   (company's  exhibit)    j  $30,295  $21,206   (70^'c) 

2.  Reproduction   on    prewar   cost   basis    (Com-;  ' 

mission's  exhibit )    44,002'    25,492   (o8<:'c ) 

3»  Reproduction    on    prewar   cost   basis    (com-| 

pany's   exhibit )     I  43,526-    30,469   (TOrV  ) 

4.  Kstimated  sacrifice  of  stockholders  in  cash 

or  its  equivalent   '  i    18,000 

[2]  To  this  the  Connuission  has  added  a  study  of  values,  based 
on  its  engineers'  inventory,  and  using,  as  a  price  level,  figures 
which  would  have  existed  in  July,  1020,  had  the  abnormal  sitn- 
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atioB,  brought  about  by  the  World  War,  not  have  occurred.  To 
reach  such  a  conclusion,  the  Commiesion  took  the  average  coui- 
niodity  price  line  from  1900  to  1914  and  projected  it  on  the 
same  approximate  plane,  thereby  cutting  off  the  high  peak  of 
the  war-time  prices.  Such  a  method  would  increase  the  figur(^>< 
used  by  the  Commission's  engineers  from  an  index  figure  of 
appi-oximately  one  hundred  to  an  index  figure  of  approximately 
one  hundred  ten.  Such  a  study  would  result  in  the  fullowiiii* 
addition": 

Trend  prices  (reproduction  as  of  Julv,  1020)  — 

Full  value ' $48,400 

Present  value   20,040   (60</c) 

[3,  4]  Now  as  to  the  weight  which  may  be  given  to  the  va- 
rious factors.  It  seems  quite  clear  that  the  sacrifice  of  the  in- 
vestor must  play  only  a  minor  part,  if  any,  in  reaching  con- 
clnsions  as  to  fair  value.  The  courts,  so  far  as  we  know,  are 
unanimous  in  saying  that  all  the  physical  property  used  and 
useful  in  the  business  of  a  utility  must  be  considered  as  the  com- 
pany's property  in  arriving  at  a  fair  value  and  the  only  ques- 
tion is  as  to  the  factors  to  be  used  in  finding  the  fair  value. 
There  can  be  no  question  from  these  studies  that  a  considerable 
amount  of  the  property  was  built  out  of  surpluses  over  and 
above  a  moderate  rate  of  return,  even  when  allowances  are  made 
for  donations.  In  other  words,  the  rates  were  higher  than  were 
necessary  when  measured  by  the  ordinary  conception  of  a  fair 
return.  These  rates  were  in  existence  as  far  back  as  1900.  Be- 
tween 1900  and  July,  1907,  the  state  did  not  regulate  the  rates 
of  telephone  common  carriers  and  a  considerable  amount  of 
this  property  was  built  in  that  interim.  But  the  Railway  Com- 
mission Act  required  that  carriers  file  with  the  Commission  the 
rates  in  effect  on  January  1,  1907,  and  provided  in  §  15c  that 
these  rates  might  not  thereafter  be  changed  without  approval  of 
the  Commission.  The  rates  were  filed  in  accordance  with  that 
mandate  of  the  legislature  and  have  stood  almost  without  change 
from  that  day  to  this,  the  Railway  Commission  not  having  ex- 
ercised its  power  in  ex  parte  investigation  to  amend  the  rates 
and  no  complaints  as  to  the  level  of  these  rates  having  been  made 
by  the  public  affected.     These  rates  thus  recognized  are  prima 

fdcie  reasonable.  If  adjudged  unreasonable  now,  in  testing 
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against  past  experience  this  Commission  has  no  power  of  repara- 
tion. Testing  the  effect  of  rates  in  the  past  is  a  judicial  process  ; 
making  rates  for  the  future  is  legislative.  The  two  processes 
ordinarily  merge  in  a  rate  casa  In  a  valuation  case,  however, 
the  Commission  has  no  power  to  take  part  of  the  property  of  a 
utility  and  restore  it  to  the  public  or  deny  its  ownership  to  the 
utility.  In  a  rate  case,  the  Commission  can  take  cognizance  of 
the  effect  of  past  rates  and  whether  they  have  been  unusually 
reuiimerative.     (Lincoln  Traction  Co.  v.  Lincoln.) 

[5]  The  studies  by  the  company,  and  by  the  Commission,  on 
the  value  for  reproduction,  less  depreciation,  based  on  average 
prewar  cost,  are  not  fully  fair  to  the  company.  The  history  of 
the  first  twenty  years  of  the  century  indicates  quite  clearly  that 
there  has  been  a  steady  but  slow  upward  trend  in  price  levels. 
The  investments  of  this  company  were  made  with  probable  full 
knowledge  that  if  that  trend  turned  downward  without  the  in- 
terposition of  unusual  factors  the  loss  would  fall  upon  the  in- 
vestors. Likewise,  we  think  consideration  should  be  given  to  the 
normal  advance  in  values  even  though  in  presenting  its  case? 
the  company  prepared  no  concrete  testimony  on  the  subject. 

As  to  the  objections  of  the  company  to  the  inventories  by  tlie 
Commission,  we  think  they  may  safely  be  dismissed  for  the  rea- 
son that  the  company's  own  inventories,  based  on  the  same  cost 
method,  reaches  a  slightly  less  total  for  original  cost  than  does 
the  Commission's  computation.  In  those  places  where  the  Com- 
mission has  been  too  low  in  its  figures,'  the  adjustment  must  have 
been  offset  by  other  places  where  its  estimates  were  higher  than 
the  company's.  The  company  does  allege  that  the  condition 
per  cent  is  considerably  better  than  tlie  judgment  of  the  Com- 
mission's engineers.  We  are  inclined  to  take  the  judgment  of 
the  Commission's  engineers  as  it  is  based  on  expert  experience, 
covering  a  very  wide  field,  and  it  is  supported  by  the  company's 
own  report  to  the  Commission  of  moneys  spent  in  the  last  de- 
cade for  current  maintenance,  an  abnormally  low  figure  when 
measured  by  the  experience  of  like  companies. 

From  consideration  of  all  these  elements,  which  may  proper- 
ly be  considered  factors  in  arriving  at  a  fair  value,  due  allowance  . 
being  also  made  for  working  capital  and  for  the  fact  that  this 
is  an  economically  managed  going  concern  in  a  prosperous  coun- 
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try,  long  since  past  tlie  uncertain  stage  of  development,  we  find 
the  fair  value  to  be  $30,000. 

Comideration  of  Present  Rate  Schedule. 

[6]  In  its  order  to  show  cause  the  Commission  required  the 
company  to  defend  against  a  possible  readjustment  of  its  rates 
and  a  fixing  of  the  rate  of  return  at  a  lower  figure  than  hereto- 
fore paid.  The  present  rates  are  $3  net  for  individual  business 
service;  $2  net  for  party-line  business  service;  $1.50  net  for 
I)arty-line  residence  and  farm  service. 

It  is  all  metallic  service.  The  rates  have  been,  as  we  have 
said,  in  effect  constantly  since  the  origin  of  the  company  with 
the  exception  of  the  farm  line  rate  which  was  put  into  effect 
when  farm  line  extensions  were  begun  by  the  present  owners  in 
1905.  As  we  have  before  stated,  there  is  no  question  whatever. 
but  that  these  rates  were  unusually  remunerative.  Part  of  the 
results  accomplished  undoubtedly  arose  from  the  level  of  rates 
at  a  time  when  operating  expenses  were  low  and  another  part 
from  the  unusual  good  business  management  and  high  economics 
of  the  owners,  both  of  whom  were  proven  successful  business- 
men in  other  lines.  In  so  far  as  the  results  were  due  to  unusual- 
ly good  management,  no  complaint  could  be  made  as  to  results 
and  in  accordance  with  our  line  of  reasoning  heretofore  the  past 
losults  are  at  this  time  no  fair  measure  of  immediate  necessi- 
ties. The  property  is  there.  It  belongs  to  the  company.  It  is 
devoted  to  public  service  and  cannot  be  withdrawn  so  long  as 
a  fair  return  is  allowed  on  a  fair  value.  In  1919,  the  company 
paid  10  per  cent  dividends  T)n  the  outstanding  stock  and  had  a 
surplus  remaining  of  $732.79.  This  dividend  was  probably  less 
than  proper  on  a  fair  value  of  the  property  at  that  time.  A 
scrutiny  of  the  operating  expenses  indicates  that  part  of  what 
is  shown  as  surplus  earned  should  have  been  credited  to  accrued 
depreciation  of  the  plant.  Part  of  the  salary  of  the  manager 
should  have  been  paid  from  the  maintenance  account  as  part  of 
his  time  was  so  devoted.  In  1920,  the  company  earned  $15,232- 
.65,  which  included  an  unusual  toll  earning  compared  with  pre- 
vious years.  The  operating  expenses  were  $11,603.03;  taxes 
amounted  to  $549 ;  leaving  the  company  with  net  income  avail- 
able for  dividends  of  $3,080.62.  Approximately  a  proper 
P.U.R.1921D. 
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amount  was  set  aside  for  maintenance  and  depreciation.  If 
dividends,  not  to  exceed  8  per  cent,  are  allowed  on  a  fair  value 
of  the  property  herein  foimd  there  would  be  a  surplus  margin 
of  $700  earned  in  1920. 

[7]  We  do  not  believe  the  rate  readjustment  of  this  company, 
cvc^ii  under  the  circumstances,  is  advisable  at  this  time.  We  are 
still  in  an  imccrtain  stage.  The  experience  of  1921  is  problem- 
atical. There  may  be  considerable  reduction  of  operating  ex- 
penses and  maybe  not.  If  this  investigation  had  been  made 
when  operating  costs  were  nonnal  the  reduction  in  rates  would 
have  been  warranted.  The  rate  history  of  the  company  is  so 
favorable  to  it  that  were  this  an  application  for  an  increase  in 
rates  we  do  not  think  the  company  could  have  been  heard  to 
complain  that  it  was  not  earning  a  full  measure  of  a  fair  return 
for  a  temporary  future  period.  We  do  not,  however,  consider  the 
spread  of  rates  exactly  equitable.  Party-line  business  rate  is 
$2.  Individual  residence  rate  is  $2.  The  company  will  be  re- 
quired, effective  June  1,  1921,  to  publish  a  net  individual  resi- 
dence rate  of  $1.75  and  to  increase  the  party-line  business  rate 
to  $2.25  net.  This  will  result  in  a  loss  of  revenue  to  the  com- 
pany of  about  $160.  The  Commission  will  also  at  this  time 
limit  the  dividends  to  not  more  than  8  per  cent  on  the  fair  value 
found,  .plus  the  same  rate  of  dividend  on  the  additional  capital 
added  to  the  property  from  time  to  time  hereafter. 

Stock  Adjustment. 

In  its  Application  Xo.  4337,  considered  jointly  in  this  opin- 
ion, the  company  asks  authority  to  issue  $20,000  as  a  stock  divi- 
dend and  for  authority  to  issue  and  sell  for  cash  $5,000  addi- 
tional, to  be  employed  in  betterments  and  replacements  of  exist- 
ing properties.  No  additional  issue  of  stock  is  essential  uidess, 
because  of  a  financing  plan,  such  action  is  needed  to  properly 
protect  the  propei-ty  rights  of  the  existing  owners  in  compari- 
son with  the  stockholder  who  is  about  to  buy  the  stock  of  the 
company  at  par.  If  future  stock  could  be  sold  at  a  price  above 
par,  fairly  reflecting  the  interest  of  each  present  share  of  stock, 
and  such  price  were  invested  in  additions  or  in  improvements, 
tlio  present  stockholders  would  be  amply  protected.  It  is  diffi- 
cult, however,  to  sell  stock  in  utilities  at  a  price  above  par. 
1M'.R.1021D. 
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The  application  of  the  company  cannot  be  allowed  in  its  en- 
tirety as  the  Commission's  finding  of  the  value  of  the  property 
is  considerably  under  the  sum  of  the  present  outstanding  stock 
and  the  desired  stock  issue.  It  is  good  financing  on  the  part  of 
a  utility  and  conservative  safeguarding  of  the  interests  of  the 
public  in  the  service  that  some  portion  of  the  fair  value  be  rep- 
resented as  surplus  in  the  liabilities  statement,  and,  while  it 
should  be  allowed  to  eani  a  fair  return,  it  should  stand  as  a  sur- 
plus, tmcapitalized,  as  a  stabilizer  of  credit  and  as  a  safeguard 
against  unforeseen  disasters  or  losses  to  property  resulting  from 
extensive  reconstruction   and   replacement   programs. 

IN'o  particular  showing  has  been  made  by  the  company  as  to 
wliat  it  proposes  to  do  with  the  stock  which  it  would  sell.  The 
record  is  positive  that  a  rebuilding  program  is  at  hand,  and 
necessarily  so.  This  rebuilding  program  will  call  for  addition- 
al capital.  A  vaguely  outlined  plan  for  such  additional  invest- 
ment ought  not  to  be  made  the  reason  for  a  stock  adjustment, 
Init  such  stock  adjustment  in  a  situation  of  this  kind  is  essen- 
tial if  additional  stock  is  to  be  sold.  The  company  has  set  up 
in  its  petition,  considered  in  this  case  with  the  Commission's 
own  inquiry,  that  it  intends  to  capitalize  $5,000  of  additions 
•heretofore  made,  and  release  depreciation  reserve  to  that  extent 
for  reconstruction  purposes.  We  find  that  this  much  new  cap- 
iral,  at  least,  is  needed  now  if  the  company  is  to  continue  to  give 
the  class  of  service  it  has  offered  in  the  past. 

[8]  We  will  authorize  a  stock  dividend  of  $5,000,  to  be  issued 
at  any  time  at  the  option  of  the  company,  prorated  to  the  pres- 
ent stockholders.  We  will  authorize  an  additional  stock  dividend 
of  $5,000,  same  to  be  placed  in  escrow  with  a  trustee,  to  be  ap- 
proved by  the  Commission,  upon  the  tenns  that  with  each  sale 
at  par  for  cash  of  one  share  of  stock,  to  be  used  in  the  better- 
ment program,  one  share  of  stock  in  the  hands  of  the  trustee 
may  be  surrendered  for  the  use  and  benefit  of  the  stockholders 
of  record  at  the  time  of  this  order.  By  this  plan  when  $5,000 
additional  stock  has  been  sold  for  cash  and  the  funds  devoted 
to  the  betterment  of  the  properties,  the  $5,000  in  the  hands  of 
the  trustee  will  have  been  suri'endered  to  the  stockholders  of 

mjord  at  the  time  of  this  order.  ~    '  -  - 
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Digitized  by 


Google 


262  NKVADA  PUBLIC  SERVXCK  COMMISSION. 

NEVADA  PUBLIC  SKKVICE  COMMISSION. 

KE  WESTERX  UNION  TELEGRAPH  COMPANY  et  al. 

[C-532.] 

Valuation  —  yonuttlUif  property  —  Tratmconihiental  telephone  Hhcs. 

1.  Telephone  subscribers  of  a  state  should  not  be  charged  i  ith  the 
interest  on  an  investment  in  a  transcontinental  telephone  line,  which  is 
not  required  to  take  care  of  the  present  needs  of  the  people  of  the  state. 

Apportionment  —  Transcontinental  lines  —  Telephones, 

2.  The  cost,  maintenance,  and  operation  of  a  transcontinental  toll 
line  property  should  not  be  charged  against  the  subscribers  in  one  stAte 
in  proportion  to  mileage  income,  but  according  to  the  ratio  between 
the  state's  toll  traftic  and  the  total  traffic  of  the  line. 

Rates  —  Installation  charge  —  Telephones. 

3.  The  cost  of  installing  telephones  should  be  properly  charged  to 
operating  expense  and  covered  by  the  rates  fixed  for  service. 

Rates  —  Telephones  —  Misci'llaneous  charges, 

4.  No  extra  charge  should  be  made  for  removing  a  telephone,  dis- 
continuing service,  or  changing  a  name  in  the  directory. 

[April  2,  1921.] 

Inquira'  by  the  Coiiiinission  to  deterinino  whether  increasf^d 
rates  amouiiting  to  20  per  eent  authorized  by  tlie  Postmaster 
General  were  justified;  existing  rates  continued  and  rules  and 
regulations  made  effective. 

Appearances:  Attorney  Beverly  ITodghead,  District  Conuner- 
cial  Superintendent,  A.  H.  May,  General  Manager,  M.  T.  Cook, 
Division  Auditor,  C.  A.  Khodes,  for  the  Western  Union  Tele- 
graph Company;  Attorney  Samuel  Piatt,  Attorney  and  Vice- 
President  H.  D.  Pillsbury,  Attorney  James  T.  Shaw,  for  the 
Bell  Telephone  Company  of  Nevada;  Auditor  Frank  Roper, 
for  Nevada  Northern  Railway  Telegraph  Line;  Manager  George 
F.  West,  for  Yerington  Electric  Company;  Manager  F.  G. 
Waterhouse,  for  Nevada  Telephono-Telegi'aph  Company;  Man- 
ager Hugh  L.  Thonins,  for  Utah,  Nevada  &  Idaho  Telephone 
Company;  Manager  E.  J.  Phillips,  for  United  Farmers'  Tele- 
phone &  T(»legraph  Company. 

By  the  Commission:    This  case  was  heard  upon  a  citation 

directed  to  all  telephone  and  telegraph  companies  operating  in 

the  state  of  Nevada,  to  inquire  whether  the  increased  rates 

amounting  to  20  per  cent  authorized  by  the  Postmaster  General, 

effective  April  1,  1911),  were  justified. 
P.r.R.1021D. 
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Requiremenis  of  Citation, 

The  citation  directed  all  compauics  served  to  furnish  the 
Commission  with  the  actual  original  cost  investment  of  con- 
structing or  acquiring  the  property,  for  the  system  as  a  whole, 
and  for  the  portion  thereof  within  Xevada;  also  the  fair  present 
value  of  property  beneficially  devoted  to  and  situated  within 
the  state,  taken  on  the  basis  of  fair  average  unit  prices  over  the 
past  ten-year  period,  after  allowing  for  obsolescence  and  accrued 
depreciation. 

It  was  also  ordered  that  we  be  furnished  with  a  segregation 
of  the  property,  the  earnings,  and  the  expenses,  divided  as  to 
the  system  as  a  whole,  trans-state,  interstate,  and  intrastate. 

The  failure  of  the  various  companies  to  comply  with  these 
requirements,  has  made  it  exceedingly  diflScult  for  us  to  reach 
proper  conclusions,  ami  has,  therefore,  caused  delay. 

Intercorporate  Relationship, 

Considering  the  Bell  Telephone  Company,  for  example,  and 
its  relationship  to  the  American  Telephone  &  Telegraph  Com- 
pany, two  serious  questions  present  themselves:  One  is  an  in- 
tercorporate relationship,  the  exact  nature  of  which  is  not  en- 
tirely clear.  Dealings  between  a  parent  and  a  subsidiarv  cor- 
poration are  always  subject  to  suspicion,  especially  when  tlie 
parent  is  prospering,  and  the  other  company  is  not,  and  when 
the  parent  company  owns  all  or  practically  all  of  the  stock  of 
the  other. 

The  evidence  shows  that  the  Bell  Telephone  Company  of 
Nevada  is  a  subsidiary  of  the  American  Telephone  &  Telegraph 
Company,  and  for  that  reason  the  latter  company's  report  for 
1919  is  interesting.  This  report  covers  the  income  and  dis- 
bursements of  the  entire  Bell  telephone  system,  comprising  tliir- 
ty-six  companies,  in  addition  to  the  American  Telephone  & 
Telegraph  Company.  From  this  report,  it  appears  that,  while 
there  are  a  gi-eat  many  corporations,  the  business  of  each  and 
all  is,  as  a  matter  of  fact,  almost  entirely  handled  by  the  parent 
company,  much  the  same  as  if  it  were  one  corporation,  witli  a 
number  of  branches  or  divisions.     As  stated  on  page  7  of  said 

report,  *%e  system,  although  made  up  of  many  separate  cor- 
r.u.R.in2iD. 
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porate  entities,  operates  as  one  organization,  and  enjoys  the 
benefits  of  one  organization,"  with  a  single  manufacturing,  pur- 
chasing, and  supply  department;  it  appears  that  the  long  dis- 
tance lines  are  controlled  by  the  parent  company,  although  tliey 
have  no  stations,  and  a  source  of  income  from  these  lines,  in- 
dependently of  the  subsidiary,  is  not  shown. 

We  can  hardly  do  other  than  consider  these  several  subsidiary 
corporations  as  one  entitj-,  as  they  are  treated  in  the  report  of 
the  stockholders  of  the  parent  company,  and  the  income  of  the 
entire  system  must,  to  some  extent,  be  a  guide,  in  deciding  the 
issues  of  this  case.  On  page  8  of  that  report,  it  is  stated  that 
the  five-month  period  since  the  return  of  the  property  by  the 
Government,  shows  an  ample  income  during  normal  times ;  how- 
ever, an  increase  in  rates  is  requested  on  the  ground  that  it  is 
necessary  to  produce  a  margin  which  will  provide  for  contin- 
gencies, and  such  returns  on  investment  as  will  prove  attractive 
to  capital.  This  matter  was  heard  during  the  five  months  which 
furnished  an  adequate  income,  and  there  is  no  reason  to  believe 
that  conditions  will  be  worse  than  they  were  at  that  time.  Again, 
on  page  21,  it  is  said  that  under  prewar  conditions,  the  earnings 
since  Federal  control  would  be  satisfactory,  but  it  is  debatable 
whether  that  will  be  sufficient  under  present  conditions.  If  they 
were  satisfactory  under  prewar  conditions,  and  if  they  fur- 
nished ample  income  during  the  high  cost  era  of  1919,  they 
should  be  sufficient  now. 

Rent  and  Royalties. 

There  was  some  discussion  at  the  hearing,  as  to  whether  rent 
on  receivers  and  transmitters  belonging  to  the  American  Tele- 
phone &  Telegraph  Company  could  properly  be  allowed.  The 
same  question  appears  to  have  been  raised  by  the  Federal  Gov- 
ernment in  a  settlement  with  the  American  Telephone  &  Tele- 
graph Company,  in  connection  with  a  "claimed  duplication  in 
the  payment  on  account  of  (our)  investment  in  instruments, 
$1,556,175."  The  company  allowed  the  Government's  claim, 
and,  thereafter,  if  it  was  a  duplication  there,  it  is  apparently  a 
duplication  in  the  figures  furnished  us.  (Beports  to  Stockhold- 
ers, p.  36.) 

While  the  report  states  that  it  is  the  duty  of  the  parent  Amer- 
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lean  Telephone  &  Telegraph  Company  to  secure  the  best  oper- 
ating methods  '^for  the  benefit  of  all,"  it  appears  from  the  rec- 
ord that  the  Bell  Telephone  Company  of  Nevada  pays  largo 
amounts  annually  in  rents,  licenses,  and  other  fees,  for  the 
benefits  which  it  receives.  As  bc^fore  indicated,  we  are  not  suffi- 
ciently informed  to  state  whether  or  not  these  intercorporate 
transactions  are  justifiable. 

One  Organization,  in  Fact 

That  the  Bell  telephone  system  is  one  unit,  is  evidenced  by 
the  fact  that  the  income  tax  return  which  was  filed  by  the  Amer- 
ican Telephone  &  Telegraph  Company  covered  the  entire  sys- 
tem, and  no  separate  report  was  apparently  filed  by  the  !N"evada 
Bell  (Keport  to  Stockholders,  p.  28) ;  and  by  the  further  fact 
that  the  auditors'  certificate  to  this  report  does  not  cover  an  ex- 
amination of  any  books  of  any  subsidiary  except  the  Atlantic  & 
Pacific  Telephone  &  Telegraph  Company  (p.  67),  which  ex- 
amination was  probably  included  on  account  of  the  objection  by 
one  of  the  stockholders,  to  the  manipulation  of  the  affairs  of  that 
particular  organization. 

System  Is  Profitable. 

Immense  profits  seem  to  have  been  made  by  the  system  as  a 
whole,  approximately  11  per  cent  during  1919  (Report  to  Stock- 
holders, p.  46),  and  unless  it  is  shown  that  our  people  are  pay- 
ing less  for  the  services  rendered  them,  than  a  fair  return  to 
the  entire  system,  we  cannot  say  that  the  rates  are  too  low.  If 
the. argument  of  the  company  is  correct,  why  might  not  one  cor- 
poration establish  telephone  lines,  and  rent  them  to  another 
company  owned  by  it,  at  such  an  unreasonable  sum  as  would 
prevent  any  return  to  the  second  company,  without  charging 
rates  ten  or  twelve  times  as  high  as  have  ever  been  paid  ? 

Page  38  shows  net  plant  additions  during  1919,  in  amount  of 
over  $73,000,000,  which  is  above  the  average,  for  the  last  ten 
or  twenty  years*  The  total  income  for  1919  was  over  $70,000,- 
000  or  more  than  in  1918,  although  the  undivided  profits,  $12,- 
000,000  in  round  numbers,  are  slightly  less  than  in  1918.  Dur- 
ing the  five  months  in  which  the  system  was  privately  operated, 
the  net  earnings  were  over  $23,000,000.    The  reserve  is  increas- 
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ing  (Eeport  of  Stockholders,  p.  42)  and  there  is  a  surplus  against 
any  emergency.  Surplus  and  reserves  increased  during  1919 
over  $46,000,000,  and  are  now  32  per  cent  of  the  book  cost  value 
of  the  plant.  On  the  same  page,  it  is  shown  that  surplus  and 
reserves  of  over  $*)8 8. 500,000,  have  been  invested  in  pro<luctive 
property  on  which  it  is  not  necessary  to  pay  capital  charges,  and, 
**as  a  result,  a  relatively  low  return  on  the  total  assets  is  suffi- 
cient to  earn  fixed  charges  and  dividends."  The  earnings  of 
the  system  (Report  to  Stockholders,  p.  45)  included  net  receipts 
of  long  distance  lines,  interest  and  dividends  from  investments 
in  other  than  associated  companies,  interest  on  both  bonds  and 
notes  of,  and  advances  to,  associated  companies,  and  that  part 
of  their  earnings  which  is  received  out  of  the  divisible  surplus 
earnings  as  dividends. 

Transcontinental  Toll  Line, 

Xearly  five-sevenths  of  the  investment  in  this  state  is  toll 
equipment  (Exhibit  2).  How  much  is  for  the  transcontinental 
line  across  the  state  is  not  shown,  but  much  of  it  must  be  that 
line,  which  is  chiefly  used  for  trans-state  business  between  the 
great  commercial  centers;  on  the  other  hand,  slightly  over  one- 
fourth  of  the  revenue  is  from  trans-state  business  (Exhibit  6). 

From  the  map  filed  in  connection  with  Exhibit  14,  it  appears 
that  an  ordinary  line  parallels  the  transcontinental  line  entirely 
across  the  state,  a  line  of  perhaps  173  jjounds  to  the  mile,  as 
against  the  transcontinental  line  of  435  pounds,  and  there  is  no 
showing  that  the  lighter  line  would  not  supply  all  our  needs. 

[1]  While  the  transcontinental  line  may  be  of  some  advantage 
to  the  people  of  tliis  state,  it  is  evident  that  the  benefits  are  not 
proportionate  to  the  cost,  and  this  state  should  not  be  charged 
with  interest  on  an  investment  which  is  not  required  to  take 
care  of  the  present  needs  of  the  people.  As  said  by  this  Com- 
mission in  Donovan  &  Frisbee  v.  Goldfield  Consolidated  Water 
Co.  TJ-89  (P.U.R.1916D,  419) : 

"What  the  company  is  entitled  to  demand,  in  order  that  it 
may  have  just  compensation,  is  a  fair  return  upon  the  reason- 
able value  of  the  property  at  the  time  it  is  being  used  for  the 
public  service.  (Smyth  v.  Ames,  169  U.  S.  466,  42  L.  ed.  819, 
18  Sup.  Ct.  Kep.  418 ;  San  Diego  Land  k  Town  Co.  v.  National 
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City,  174  U.  S.  739,  43  L,  od.  1154,  19  Sup.  Ct.  Kep.  804;  San 
Diego  Land  &  Town  Co.  v.  Jasper,  180  U.  S.  439,  47  L.  ed.  892, 
23  Slip.  Ct.  Eep.  571;  Willeox  v.  Consolidated  Gas  Co.  212  T^ 
S.  19,  53  L.  ed.  382,  48  L.R.A.(lf.S.)  1134,  29  Sup.  Ct.  Rep. 
192,  15  Ann.  Cas.  1034.)  What  the  public  has  a  right  to  de- 
mand is  that  no  more  shall  be  exacted  than  the  services  rendered 
are  reasonably  worth.  The  public  cannot  be  subjected'  to  un- 
reasonable rates  in  order  simply  that  the  stockholders  may  earn 
diTidends.  (Covington  &  L.  Tump.  Road  Co.  v.  Sanford,  164 
IT.  S.  578,  41  L.  ed.  560,  17  Sup.  Ct.  Rep.  198;  Smyth  v.  Ames, 
supra;  Minneapolis  &  St.  L.  R.  Co.  v.  Minnesota,  186  TJ.  S.  257, 
46  L.  ed.  1151,  22  Sup.  Ct.  Rep.  900;  Interstate  Commerce 
Commission  v.  Louisville  &  N.  R.  Co.  118  Fed.  613 ;  Kennebec 
Water  Dist.  v.  Waterville,  97  Me.  187,  60  L.R.A.  856,  54  Atl. 
6 ;  Brunswick  &  T.  Water  Dist.  v.  Maine  Water  Co.  99  Me.  371, 
69  Atl.  537.) 

The  following  decisions  are  also  cited  there,  in  support  of  the 
-well  established  rule  of  law  that  a  public  utility  cannot  charge 
rates  on  an  investment  in  that  portion  of  a  plant,  not  needed  for 
present  service,  but  built  to  take  care  of  future  anticipated 
needs:  Spring  Valley  Water  Case,  192  Fed.  137;  Knoxville  v. 
Knoxville  Water  Co.  212  U.  S.  1,  53  L.  ed.  371,  29  Sup.  Ct. 
Rep.  148 ;  Minnesota  Rate  Case,  230  U.  S.  352,  57  L.  ed.  1511, 
48  L.R.A.(X.S.)  1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A, 
18;  Willcox  V.  Consolidated  Gas  Co.  supra;  San  Diego  Land  & 
Town  Co.  V.  Jasper,  supra;  Southern  P.  Co.  V,  Bartine,  170 
Fed.  725. 

The  village  of  to-day  cannot  be  forced  to  pay  a  return  that 
might  be  lightly  borne  by  the  metropolis  of  to-morrow.  Xevada 
cannot  be  fairly  asked  to  contribute  for  the  support  of  a  service 
little  needed  by  her,  to  the  same  extent  as  the  populous  districts 
to  the  east  and  west.  It  may  cost  more  or  less  to  construct  and 
maintain  a  mile  of  long  distance  line  across  the  Nevada  desert, 
than  in  the  Chicago  manufacturing  suburbs,  but  it  does  not 
follow  that  the  income  from  the  two  lines  will,  or  should,  depend 
upon  the  cost  or  construction  and  maintenance. 

Mileage  Pro  Rate. 

[2]  In  the  exhibits  before  us,  IN'evada  is  charged  with  that 
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portion  of  the  transcontinental  line  within  the  confines  or  bound- 
aries of  the  state,  ^nd  credited  with  its  pro  rata  mileage  income 
on  trans-state  business  (after  allowing  30  per  cent  to  the  ex- 
change at  which  the  business  originates).  As  we  have  attempt- 
ed to  show,  this  is  not  a  fair  measure  of  service,  and  while  we 
realize  that  the  proper  allocation  of  investment  and  earnings  of 
a  liAe  of  this  character  is  difficult,  it  occurs  to  us  that  we  cannot 
support,  in  the  matter  of  rates,  anything  more  than  Nevada's 
proportion  of  the  transcontinental  toll  lines  measured  upon  a 
traffic  basis.  In  other  words,  the  cost,  maintenance  and  opera- 
tion of  transcontinental  toll  line  property  should  not  be  charged 
against  Nevada  in  any  amount  higher  than  the  ratio  which 
Nevada's  toll  line  traffic  bears  to  the  total  traffic  of  the  American 
Telephone  &  Telegraph  Company's  system.  The  population 
and  the  volume  of  business  available  within  Nevada  is  not  yet 
sufficient  to  profitably  carry  such  a  heavy  investment  without 
loss.  We  apprehend  that  long  stretches  of  this  line  pay  hand- 
somely, while  the  following,  taken  froni  page  37  of  the  tran- 
script, forcefully  explains  the  situation  here : 

"Question  (by  Attorney  Shaw)  And  the  transcontinental  line 
investment  deprives  the  whole  state  amount  from  an  earning? 
"Answer  (by  A.  N.  Wighton,  rate  engineer)  Yes,  sir." 
This  is  further  shown  by  the  company's  Exhibit  5,  which 
makes  a  comparison  of  exchange  and  "other  than  exchange" 
(mostly  toll)  receipts  and  disbursements,  and  using  round  num- 
bers, we  find  the  following  comparisons : 


Exchange. 

Toll. 

Total. 

Revenues 

$96,000 

63,000 

159,060 

Ordinary   repairs    

9,000 
16,000 
30,000 

III 

33,000 

Depreciation     

43,000 

Maintenance  expense   

80,000 

Total  expense   

96,000 

65,000 

162,000 

Loss    

1,109.36 

1,417.34 

2,626.70 

There  is  testimony  that  the  transcontinental  line  opened  a  line 
to  Winnemucca  and  Elko  in  this  state  which  would  not  other- 
wise have  been  sei'ved,  and  the  wires  are  used  indiscriminately 

'or.  intorstt^te  and  intrastate  business,  but  if  the  map  prepared 
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by  the  Bell  Company  is  correct  there  are  two  Bell  lines  to  these 
points,  the  transcontinental  and  a  local  line,  while  Elko  is  served 
by  one,  and  Winnemiicca  by  two  other  systems. 

We  have  no  doubt  that  the  transcontinental .  line  is  of  soi^e 
value  to  the  people  of  this  state,  but  the  point  we  want  to  make 
is  that  the  valuation  of  the  line  as  shown  in  the  evidence  is  out 
of  all  proportion  to  the  benefits  we  derive  from  it. 

Again,  the  cost  of  long  distance  lines  has  been  decreased  by 
the  invention  of  improved  cables  (Beport  to  Stockholders,:  p. 
26)  so  that  despite  the  increased  cost  of  materials,  the  line  across 
this  state  may  be  worth  less  than  the  value  stated. 

We  know,  as  does  everyone  that  we  are  passing  through  a 
period  of  abnormal  cost  and  that  the  expense  of  conducting  any 
business  is  greater  than  it  was  a  few  years  ago.  There  is  noth- 
ing to  indicate  that  the  company  is  in  any  better  posit ioti:. than 
when  the  advance  rate  was  fixed  by  the  Government,  nor  are 
we  able  to  determine  that  those  rates  are  unreasonable  at  this 
time. 

For  the  reasons  stated,  the  toll  rates  as  at  present  established, 
and  as  temporarily  continued  by  the  citation  in  this  case,  wiU 
be  allowed  to  stand,  pending  the  further  order  of  the  Commis- 
sion, but  this  decision  must  be  understood  to  mean  that  the  Com- 
mission will  not  in  the  future  make  a  further  investigation  and 
determination  of  the  issues,  on  complaint,  or  upon  its  own  mo* 
tion,  should  conditions  seem  to  warrant. 

Installation  Charge. 

[3]  The  citation  in  .this  case  directed  the  withdrawal  of  in- 
stallation charges  from  all  telephone  tariffs.  It  seems  to  us  that 
this  is  a  regular  part  of  the  operation,  and  should  properly  be 
charged  to  operating  expense,  and  covered  by  the  rates  fixed  for 
service.  It  has  been  the  policy  of  this  Commission  to  allow  the 
collection  of  two  months  rent,  on  the  installing  of  a  telephone^ 
and  we  believe  this  is  ample  protection,  where  the  new  station 
is  within  the  territory  served.  We  are  of  the  opinion  that  the 
order  in  the  citation,  covering  installation  charges,  should  be 
made  permanent. 

[4]  Certain  other  charges,  some  of  which  have  even  less  jus- 
tification than  the  installation  charge,  have  been  made,  an4  we 
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are  of  the  opinion  that  they,  also,  should  be  abolished.  These 
include  the  charge  for  removing  an  instrument  and  discontin- 
uing service,  and  the  charge  for  a  change  of  name  in  the  direc- 
tor}'. We  are  of  the  opinion  that  no  charge  should  be  made  for 
any  of  these  services. 

Exchange  Rates. 

During  the  course  of  the  trial  the  Nevada  Bell  Telephone 
Company  asked  for  an  increase  in  exchange  rates.  After  con- 
sidering all  of  the  evidence,  we  are  not  convinced  that  an  in- 
crease in  that  class  of  service  is  justified. 

Other  Compames. 

Without  dwelling  at  length  upon  the  evidence  submitted  by 
the  other  telephone  companies  involved,  we  may  say  that  their 
present  rates  should  remain  effective,  and  that  the  installation, 
disconnection,  and  change  of  name  charge  of  each  should  be  per- 
manently abolished. 

An  order  will  be  entered  in  accordance  with  the  terms  of  this 
opinion. 

Note. — Apportionment. 

/.  Railroads,    200. 
II.  Street  railways,    261. 
in.  Telephones,  261. 
IV.  Dual  service  utilities,    261. 

I.  Railroads. 

In  He  Wisconsin  &  N.  B.  Co.  R-2510,  Sept.  26,  1919,  the  Wis- 
consit^  Commission  said :  ^The  Commission  has  made  an  exhaustive 
study  of  the  apportionment  of  operating  expenses  to  the  various 
classes  of  services,  apportioning  the  operating  expenses  of  many  dif- 
ferent railroads  for  various  years.  Each  account  was  analyzed  sep- 
arately and  all  details  very  carefully  considered.  From  these  various 
apportionments  (considering  only  those  direct  train  expenses  which 
•ooEreispond  to  those  considered  above  for  the  Wisconsin  &  Northern 
Bailroad)  it  was  found  that  the  percentage  of  the  sum  of  all  the 
direct  passenger  train  expenses,  to  the  su^m  -of  all  the  direct  train 
expenses,  is  approximately  the  same  that  the  total  operating  expen- 
ses-assigned to  passenger  service  is  of  the  total  operating  expenses. 
In'  cfeher  words,  these  various  detailed  apportionments  show  that  the 
P.U.R.1921D. 
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direct  passenger  train  expenses  bear  the  same  relation  to  the  total 
direct  train  expenses  as  the  sum  of  all  those  operating  passenger 
expenses  bears  to  total  operating  expenses/^ 

In  the  same  ease  in  speaking  of  the  apportionment  of  the  direct 
expenses  of  a  mixed  passenger  and  freight  train,  the  Commission 
said :  "In  the  separation  of  the  above  direct  expenses  of  mixed  train 
to  freight  and  passenger  service,  various  methods  of  division  have 
been  considered.  After  giving  due  consideration  to  these  methods, 
the  one  that  seems  best  adapted  for  the  purpose  of  this  case,  when  all 
facts  are  considered,  is  that  one  where  a  certain  amount  which  rep- 
resents pure  freight  and  freight  terminal  expense  is  deducted  from 
the  total  direct  mixed  expense,  and  the  balance  is  then  apportioned 
to  freight  and  passenger  service  on  a  car-mile  basis/^ 

II,  street  railways. 

In  Re  Black  River  Traction  Co.  Case  No.  8160,  April  12,  1921, 
the  New  York  Commission,  Second  District,  allocated  between  a  city 
zone  and  the  remaining  portion  of  a  street  railway  system  the  oper- 
ating expenses  on  the  basis  of  track  miles,  car  miles,  and  the  expe- 
rience of  the  company  for  the  past  three  years. 

Ill,  Telephones, 

In  Re  La  Crosse  Interurban  Teleph.  Co.  U-2213,  Dec.  28,  1920,  a 
proceeding  to  determine  the  reasonableness  of  a  proposed  increase 
in  telephone  rates,  the  Wisconsin  Commission  apportioned  operating 
expenses  between  switched  and  owned  telephones  as  follows:  Repair 
of  wire  plant  and  depreciation  and  interest  on.  switched  lines,  upon 
the  percentage  of  wire  miles  used  by  switched  subscribers  to  total 
miles;  repair  of  switchboards,  operators'  salaries  and  depreciation 
and  interest  on  switchboard  and  stations,  upon  a  percentage  of 
switched  subscribers  to  total  number  of  subscribers ;  other  traffic  ex- 
penses, general  office  salaries  and  other  general  expenses,  upon  a  per- 
centage of  weighted  calls  of  switched  subscribers  to  total  calls  in  the 
exchange. 

In  Wautoma-Moimt  Morris  Teleph.  Co.  U-2382,  Feb.  28,  1921, 
the  Wisconsin  Commission  held  that  central  office  expenses  should 
not  be  apportioned  upon  a  "per  telephone''  basis. 
IV.  Dual  service  utilities. 

In  Re  Northwestern  Electric  Co.  P.  S.  C.  Or.  Order  No.  691, 
U-P-312,  Feb.  28,  1921,  the  Oregon  Commission  held  that  in  ap- 
portioning operating  expenses  between  an  electric  utility  and  a  heat- 
ing utility,  the  heating  system  should  be  considered  as  a  secondary 
consideration  and  a  by-product  of  the  electric  service,  and  that  it  is 
improper  to  charge  to  the  heating  utility  the  full  proportional  fuel 
cost  for  heat  sent  to  the  heating  system,  and  charge  to  the  electric 
P.U.R.1921D. 
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utility  only  the  remaining  portion.  The  Commission  based  its  deci- 
sion upon  the  theory  that  a  heating  business  could  not  be  operated 
successfully  as  a  separate  and  independent  plant. 

In  Be  Shawano,  U-2269,  Dec.  31,  1920,  in  determining  the  oper- 
ating expenses  of  the  water  and  electric  departments  of  a  municipal 
utility,  the  Wisconsin  Commission  held  that  an  apportionment  of  the 
steam  generation  expenses  of  80  per  cent  to  the  electric  utility  and 
20  per  cent  to  the  water  utility,  was  reasonable. 


UTAH  PUBI4JC  TJmiTIES  COMMISSION. 

BE  BBUCE  WEDGWOOD  et  al. 

[Case  No.  321.] 

Monopoly  and  competition  —  Improved  service  —  AuUnnobile  truck 
line. 

A  Commission  should  not  stand  in  the  way  of  progress  and  if 
motor  trucks  can  demonstrate  their  superiority  over  a  railroad  for 
transportation  of  short-haul  freight,  public  convenience  and  necessity 
require  their  being  brought  into  service. 

[April  6,  1921.] 

Application  for  permission  to  operate  an  automobile  freight 
line  between  Salt  Lake  City  and  Ogden,  Utah ;  gi-anted. 

By  the  Commission:  The  application  of  the  above  named 
persons  represents  that  they  are  residents  of  Salt  Lake  City,  Utah, 
and  are  making  fonnal  application  for  permission  to  control, 
maintain,  and  operate  an  automobile  freight  line  between  Salt 
Lake  City  and  Ogden,  Utah,  a  distance  of  approximately  thirty- 
five  miles,  over  the  public  highway;  that  the  applicants  are 
thoroughly  familiar  with  the  operation  and  maintenance  of  motor 
freight  truck  service,  which  service  would  be  beneficial  to  the 
communities  through  which  it  operates ;  and  that  there  is  a  need 
of  such  convenience. 

Protests  to  the  above  application  were  filed  by  the  Bamberger 
Electric  Railroad  Company  and  the  Oregon  Short  Line  Railroad 
Company. 

The  Bamberger  Electric  Railroad  Company  bases  its  objections 
upon  the  following  grounds : 

That  it  operates  an  electric  railroad  from  Salt  Lake  City  to 
Ogden ;  that  said  railroad  parallels  the  state  highway,  over  which 
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the  applicant  would  operate  in  giving  the  proposed  service ;  that 
said  protestant  reaches  and  serves,  and  will  continue  to  serve,  the 
same  territory  and  people  by  a  daily  freight  train  being  operated 
to  each  and  all  of  the  towns  to  which  the  applicant  proposes  to 
give  service ;  that  in  the  giving  of  said  service,  together  with  the 
passenger  sei-vice,  the  protestant  has  invested  some  $3,000,000; 
that  a  competitive  service,  such  as  is  contemplated  in  the  applica- 
tion under  consideration,  would  tend  to  prejudice  the  interests 
of  the  protestant,  as  well  as  deprive  the  public  of  the  service  now 
being  rendered;  that  there  is  and  has  been  adequate  service  to 
take  care  of  all  the  traffic  on  the  line,  and  that  the  said  railroad 
company  holds  itself  ready  to  give  increased  service  whenever  the 
requirements  demand  same ;  that  the  motor  service  cannot  be  de- 
pended upon  throughout  the  year,  on  account  of  the  climatic 
conditions. 

The  Barberger  Electric  Kailroad  Company  further  contends 
that  it  would  be  unfair  to  force  it  into  competition  with  the  ap- 
plicant, for  the  reason  that  for  many  years  it  has  given  service 
and  has  spent  large  amounts  for  rights-of-way  and  for  construct- 
ing its  line  and  purchasing  expensive  equipment  and  rolling  stock, 
and  is  required  to  pay  high  taxes,  which  are  used  in  part  to  con- 
struct highways  and  maintain  them,  while  the  applicant  would 
operate  over  the  said  highways  without  contributing  anji;hing 
to  the  construction  or  maintenance  thereof. 

The  Oregon  Short  Line  Railroad  Company  denies  there  is  any 
necessity  for  the  establishment  of  service  applied  for,  but,  on  the 
contrary,  contends  that  the  carriers,  now  operating  between  the 
points  named  in  the  petition,  have  ample  facilities  to  take  care 
of  all  the  service  demanded  and  required  by  the  public ;  that  the 
various  common  carriers  now  operating  have  private  rights-of- 
way  and  are  required  to  pay  large  sums  for  the  upkeep  of  their 
systems,  as  well  as  to  contribute  to  the  general  good  of  the  pub- 
lic by  large  sums  of  money ;  that  it  would  be  inequitable  to  allow 
petitioner  to  compete  with  the  carriers,  especially  in  view  of  the 
service  that  has  been  given  for  a  long  period  of  time,  and  is  being 
given  and  will  be  given  in  the  future. 

The  applicants  gave  evidence  to  the  effect  that  they  had  inter- 
viewed many  business  houses  in  Salt  Lake  City  and  Ogden,  and 
had  learned  from  them  that  it  was  very  desirable  that  an  autorao- 
P.U.R.1921D. 
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bile  freight  line  be  established  and  operated  between  Salt  Lake 
City,  Ogden,  and  intermediate  points ;  that  such  a  service  would 
materially  reduce  the  time  now  required  for  the  transportation 
of  such  goods  by  the  railroad  carriers,  and  that  additional  con- 
venience would  be  furnished  by  picking  up  the  freight  at  the  place 
of  business  of  the  shipper  and  delivering  it  directly  to  its  final 
destination,  thereby  eliminating  the  necessity  of  an  extra  haul 
to  the  railroad  stations,  reducing  the  number  of  times  in  handling 
freight  from  four  to  two,  thus  in  effect  establishing  a  different 
and  superior  service  to  that  of  protestants. 

The  applicants,  in  support  of  their  contention,  filed  vuth  the 
Commission  petitions  signed  by  a  Huinber  of  business  firms  and 
persons  of  Salt  Lake  City  and  Ogden,  and  other  points,  setting 
forth  that  in  their  judgment  the  establishment  of  a  motor  truck 
service  between  Ogden,  Salt  Lake  City,  and  intermediate  points, 
would  be  a  great  benefit  to  said  localities  and  would  improve  the 
transportation  traffic,  by  the  maintenance  of  a  quick  delivery  sys- 
tem between  said  points,  and  that  business  conditions  would  bo 
very  much  improved,  both  by  saving  in  time  and  convenience  in 
handling  merchandise. 

It  developed  in  the  testimony  that  the  parties  applying  had 
been,  and  were  at  the  present  time,  giving  to  certain  corporations 
and  other  pai-ties,  under  special  contracts,  service  from  and  to 
the  points  mentioned,  but  had  not'been  carrying  on  a  transporta- 
tion service  for  the  general  public,  as  a  common  carrier;  that 
said  service  had  been  satisfactory'  to  the  parties  under  the  special 
contracts,  some  of  whom  have  signed  the  petition  referred  to 
above ;  that  they,  the  applicants,  had  sufficient  equipment  to  rea- 
sonably take  care  of  any  and  all  freight  offered  for  transj^xjrta- 
tion,  if  a  certificate  is  issued  by  this  Commission,  making  said 
applicants  common  carriers;  that  they  had  furnished  storage 
depots  in  Salt  Lake  City  and  Ogden,  but  none  at  intermediate 
points,  but  it  is  their  intention  to  establish  and  maintain  all  neces- 
sary facilities  for  receiving,  caring  for  and  transporting  such 
freight  as  will  be  offered,  and  that  they  will  be  responsible,  and 
be  able  to  furnish  shippers  satisfactory  assurance  for  the  care, 
protection,  and  transportation  of  all  freight  handled. 

The  protestants  testified  that  the  service  for  the  transportation 
of  freight  between  and  to  the  points  in  question  had  been,  was  at 
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the  present  time,  and  would  be  in  the  future,  taken  care  of  ade- 
quately ;  that  all  the  towns,  cities,  and  points  through  which  and 
to   \^hich  the  applicants  are  asking  to  give  service,  are  being 
thoroughlv  and  adequately  served  by  the  railroads  operating  be- 
tween Ogden  and  Salt  Lake  City ;  that  such  service  is  given  daily 
and  is  such  that  it  will  take  care  of  any  and  all  tonnage  offered 
by  the  public  between  and  to  the  points  named  in  said  petition ; 
that  the  railroads  are  sufficiently  prepared  to  give  such  service 
for  an  enlarged  tonnage,  and  an  almost  unlimited  amount  could 
be  reasonably  taken  care  of;  that  there  is  no  necessity  for  addi- 
tional or  competitive  ser\dce  between  or  to  the  points  in  ques- 
tion ;  that  the  freight  and  express  service  has  been  furnished  to 
the  public  at  an  outlay  of  large  sums  of  money,  and  it  has  taken 
years  of  experience  and  expenditures  of  means  to  build  up  the 
same;  that  such  service  is  well  established  and  in  its  nature  de- 
pendable, and  that  it  holds  itself  in  readiness  at  all  times  to  take 
care  of  all  the  express  and  freight,  irrespective  of  the  quantity 
or  quality,  while  the  applicants'  service,  by  the  very  nature  of 
things,  could  not  be  as  dependable  and  as  serviceable  at  all  sea- 
sons of  the  year ;  that  if  such  service  is  established  and  acknowl- 
cclpred  by  this  Commission,  it  will  tend  to  injure  the  service  now 
\'>e'mg  given,  by  decreasing  the  earnings  of  the  carriers,  which 
would  liave  to  be  made  up  from  increased  rates ;  that  a  duplica- 
tion of  service  would  certainly  result;  that  if  the  applicants' 
ser\dce  be  advanced  to  a  common  carrier,  sums  of  money  will  be 
required  for  the  building  and  construction  of  stations  and  ware- 
houses, and  the  employment  of  agents,  all  of  which  would  be  an 
additional  tax  or  expense  upon  the  patrons  of  said  service ;  that 
the  proposed  rates  of  the  applicants  are  higher  than  those  fixed 
by  the  Commission ;  that  the  service  proposed  to  be  given  by  ap- 
plicants cannot  and  will  not  shorten  the  time  for  the  transporta- 
tion and  delivery  of  freight  between  the  points  named,  for  the 
reason  that  the  carriers  now  operating  can  deliver  freight  to  the 
points  in  question  as  quickly  as  the  applicants  can. 

A  number  of  letters  were  introduced  by  the  protestants,  who 
were  shippers  on  the  Bamberger  line  from  and  to  the  points  in 
question,  setting  forth  that  the  service  given  by  the  Bambei^er 
Electric  Railroad  Company  between  Salt  Lake  City  and  Ogden 
and  intermediate  points  had  been,  and  was,  very  satisfactory; 
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that  the  tinic  of  making  deliveries  had  been  .very  good;  and  that 
the  treatment  received  at  the  hands  of  the  shipper  had  been  such 
as  to  cause  no  complaints. 

The  question  of  giving  motor  sen'ice  between  the  points  named 
in  the  petition  must  necessarily  be  decided,  under  the  law,  upon 
the  question  as  to  whether  such  service  is  necessary  and  will  fiir- 
nisli  an  additional  convenience  to  the  shipper  or  consumer.  The 
petitioners  seek  to  become  common  carriers  of  freight,  and  any 
such  service  will  necessarily  come  in  competition  with  the  already 
existing  and  operating  utilities,  namely,  the  Bamberger  Electric 
Railroad,  the  Oregon  Short  Line  Railroad,  and  the  Denver  & 
Rio  Grande  Railroad.  If  additional  service  is  to  be  permitted, 
it  must  be  on  a  showing  that  the  transportation  of  freight  between 
the  points  named,  as  well  as  to  intermediate  points,  will  be  carried 
on  more  conveniently  with  less  expense,  and  with  a  saving  of 
time,  in  comparison  with  present  methods.  The  petition  filed 
with  the  Commission  clearly  contends  that  the  ^^hipping  of  goods 
by  .motor  truck  would  expedite  and  make  more  direct  such  ship- 
ping. 

It  is  claimed  this  is  a  new  and  additional  convenience,  is  differ- 
ent from  rail  sei'vice  in  many  important  particulars,  and  that, 
therefore,  no  question  of  duplication  of  service  is  involved. 

In  order  to  take  care  of  all  commodities  shipped  by  motor 
truck,  it  will  be  necessary  that  the  applicants  furnish  stations, 
warehouses,  and  persons  to  take  charge  of  and  ke<'p,  with  rea- 
sonable safety,  the  freight  entrusted  to  their  care.  A  person 
may  become  an  agent  in  the  shipping  or  hauling  of  goods  for 
certain  firms  or  individuals  under  special  contracts,  without 
preparing  the  conveniences  above  referred  to,  but  in  the  event 
that  the  corporation  or  person  becomes  a  utility  under  the  law, 
or  in  this  case,  a  common  carrier,  then  the  same  conveniences 
for  transacting  business  should  be  required  as  in  the  case  of 
the  steam  or  electric  railroad  carrier. 

There  must  likewise  be  an  assurance  that  the  parties  giving 
service  will  be  able  to  furnish  sufficient  rollilig  stock  to  take 
care  of  the  business  and  an  adequate  and  sufficient  means  of 
transporting  any  and  all  commodities  of  freight  offered  to  such 
company.  If  these  applicants  can  and  will  furnish  a  more  con- 
venient and  necessary  means  of  carrying  freight  from  point  to 
P.l\R.i»2in. 
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point,  it  would  seem  the  consignor  and  consignee  .would  b€|  re- 
lieved of  handling  this  merchandise,  that  is,  the  goods  or  wares 
would  be  taken  from  the  original  place  and  delivered  to  destina- 
tion by  one  handling,  and  such  direct  handling  and  hauling  of 
freight  would  clearly  indicate  that  the  time  would  be  material- 
ly cut  down,  and  thereby  a  service  would  be  rendered  that  would 
be  more  convenient  and  direct;  and  the  time  less,  than  pis  being 
given  by  the  railroads. 

The  Commission  should  not  attempt  to  bar  progress.     The 
power  vested  in  the  Commission  is  intended  to  be  constructive, 
Dot  repressive.     The  public  is  entitled  to  the  best  sei-vice  possi- 
ble to  be  given,  and  to  the  freest  utilization  of  valuable  new  in- 
ventions.    If  the  motor  truck  can  demonstrate  its  superiority 
over  the  railroad  for  the  transportation  of  short-haul  freight, 
and  if  by  its  use  economy  of  time  or  money  is  affected,  public 
convenience  and  necegsity  will  require  its  being  brought  into 
service,  and  ultimately  it  will  be  used  with  or  without  sanction. 
Even  now,  trucks  are  carrying  great  quantities  of  freight  over 
the  route  in  quet>tiou  here.     This  is  being  done  under  private 
contract  which  places  the  ser\ice  thus  given  outside  the  range 
of  regulatory  law.     If  this  petition  is  granted,  it  is  probable 
much  of  this  traffic  will  come  under  control,  and  rates  and  serv- 
ice will  be  stabilized  and  made  more  satisfactory  and  depend- 
able every  way  to  the  shipping  public,  than  it  now  is  under 
private  contract  operation. 

It  is  not  the  purpose  of  the  Commission  in  administering 
the  law  to  prevent  the  establishment  of  an  improved  service, 
yet  the  common  carriers  giving  service  should  not  be  prejudiced 
in  their  operation  by  the  action  of  the  Commission  encouraging 
and  allowing  unnecessary,  additional,  competitive  services. 

However,  we  are  of  the  opinion  that  the  establishment  of  a 
aervice  such  as  is  contemplated  by  the  petitioner  would,  to  an 
extent,  furnish  additional  service  that  is  not  at  the  present  being 
furnished  by  the  railroads;  or  such  a  service  as  could  reasonably 
b©  given  by  said  common  carriers. 

Therefore,  it  is  the  opinion  of  the  Commission  that  a  certifi- 
cate of  convenience  and  necessity  should  issue  to  the  applicants, 
ritb  the  express  understanding  that  if  they  shall  operate  under 
the  same,  conveniences  must  be  furnished  as  above  referred  to, 
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80  that  the  people  at  large  may  be  secure  and  satisfied  in  shipping 
their  goods  and  wares  with  said  motor  truck  company,  and  will 
be  permitted  to  file  a  schedule  of  rates  not  higher  than  those 
proposed,  which  rates*  may  be  made  effectiye  on  due  notice  to 
the  Commission  and  the  public. 

An  appropriate  order  will  be  issued. 

(Signed)    Joshua  Greenwood,  Warren   Stoutnour,   Ck)nmiis- 
sioners. 


VIRGINIA  STATE  CORPORATION  COMMISSION. 

BE  VIRGINIA  RAILWAY  &  POWER  COMPANY.  . 
[Case  No.  1113.] 

Rates  —  Interurban  raUwaya  —  Transfers, 

1.  The  granting  of  free  transfers  between  an  interurban  division 
and  city  lines,  was  continued  on  the  ground  that  discontinuing  this 
practice  would  place  the  heaviest  burden  of  increased  rates  on  short 
haul  riders. 

Valuation  —  Reproduction  cost  less  depreciation. 

2.  Reproduction  cost  less  depreciation  of  an  interurban  railway 
was  determined  by  deducting  from  the  1920  property,  at  1914  unit 
prices,  the  approximate  amount  which  additions  between  1914  and  1920 
would  have  cost  had  they  been  put  in  place  in  1914,  then  adding  the 
actual  cost  of  these  additions  and  from  this  amount  deducting  15  per 
cent  for  accrued  depreciation  with  a  proper  allowance  for  working  cap- 
ital and  going  value. 

Rates  —  Interurban  railways  —  Cost  of  transfers  ^-  Credited  to  city 
line. 

3.  An  interurban  system  granting  free  transfers  to  city  lines  was 
charged  $15,000  per  annum  based  upon  a  3-cent  transfer,  and  this 
amount  was  credited  to  the  city  line. 

Apporiionnvent  ^-  Interurban  raUxvays  ^-  Power  cost* 

4.  An  interurban  division  was  not  charged  for  electric  current  in- 
dicated as  fair  and  proper  when  such  a  charge  would  require  a  further 
rate  increase  on  interurban  lines. 

[April  26,  1921.] 

Application  for  increased  interurban  fares;  increased  fares 
granted. 

Appearances:  E.  Randolph  Williams  and  T.  Justin  Moore, 
for  Virginia  Railway  and  Power  Company;  Hon.  James  E, 
Cannon,  for  patrons ;  Haskins  Hobson,  for  the  Board  of  Super- 
visors of  the  County  of  Chesterfield. 
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Forward,  Commissioner:  The  Virginia  Eailway  &  Power 
Company,  successor  by  purchase  to  Eichmond  &  Petersburg 
Electric  Eailway  Company,  operating  an  interurban  trolley  line 
between  South  Eichmdnd  and  Petersburg,  presented  to  the  Com- 
mission a  petition  for  leave  to  discontinue  the  issuance  of  trans- 
fers between  the  interurban  division  and  the  city  lines  in  Eich- 
mond and  Petersburg,  and  for  authority  to  discontinue  the  sale 
.of  round  trip  tickets  between  points  on  its  line.  Since  the  con- 
trol over  street  railway  fares  in  the  cities  of  Eichmond  and 
Petersburg  is  vested  in  the  respective  city  councils,  that  part 
of  the  petition  which  sought  the  elimination  of  transfers  did 
not  refer  to  the  giving  of  transfers  to  the  city  lines  to  those  pas- 
sengers boarding  interurban  cars  within  the  limits  of  the  cities. 

At  the  public  hearings  which  followed,  the  company  sub- 
mitted its  entire  situation  to  the  Commission,  not  insisting  upon 
the  elimination  of  transfers,  and  leaving  the  method  of  secur- 
ing a  proper  return  upon  the  fair  value  of  its  property  to  the 
judgment  of  the  Commission*  Mr.  Thomas  S.  Wheelwi-ight, 
president  of  the  Virginia  Eailway  &  Power  Company,  who  re- 
sides on  the  interurban  division  and  who  testified  in  the  capa- 
city of  "a  farmer  from  Chesterfield,"  and  a  patron  of  the  com-, 
pany  whose  family  spends  a  considerable  amount  in  passenger 
fares,  suggested  on  the  stand  that  a  percentage  increase  in  pas- 
senger fares  would  more  evenly  di^itribute  the  burden  than  would 
the  abolition  of  transfers. 

[1]  Upon  what  theory  the  former  management  of  this  prop- 
erty began  the  granting  of  transfers  between  the  interurban  di- 
vision and  the  city  lines,  by  reason  of  which,  for  the  payment, 
of  a  5  or  10-cent  fare  in  the  country,  free  passage  was  given  to 
all  points  in  the  cities,  it  would  be  idle  to  conjecture.  The  fact 
remains  that  transfers  are  now  given  on  demand  at  each  end 
of  the  line  to  passengers  holding  tickets  and  bound  for  either 
Eichmond  or  Manchester.  This  is  a  condition,  and  being  a 
condition  there  is  no  doubt  that  the  discontinuance  of  transfers 
would  make  the  heaviest  burden  of  the  increase  fall  on  the 
short  haul  riders. 

Counsel  for  patrons  of  the  company  contend  that  the  Com- 
mission is  without  jurisdiction  to  order  the  discontinuance  .of 
free  transfers  and  ably  argues  the  point  in  his  brief.    The  Com- 
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mission  has  previously  taken  jurisdiction  over  the  passenger 
fares  on  the  interurban  division  (Coi;n.  ex  rel.  Davie  v.  Vir- 
ginia R.  &  Power  Co.  1919  Ann.  Rep.  Va.  S.  C.  C.  70).  It  is, 
however,  unnecessary  to  disctiss  this  feature  further  since,  as 
indicated  above,  the  Commission  will  not  direct  the  abandon- 
ment of  the  system  of  issuing  transfers. 

Value  of  the  Company's  Property. 

'  The  interurban  division  of  the  Virginia  Railway  &  Power 
Company  was  valued  early  in  1920  by  Messrs.  Stone  &  Webster, 
Incorporated,  at  the  time  this  concern  made  its  valuation  of  all 
of  the  other  properties  of  the  company.  But  one  inventory  wa« 
made — that  of  the  physical  property  as  it  existed  on  January 
1,  1920,  which  value  as  to  the  interurban  division,  includiiiir 
overheads,  intangibles,  etc.,  as  calculated  by  the  engineers,  pin. 
going  concern  value,  amounts  to  $2,232,694.  The  value  of  the 
same  property  (1920)  based  on  1914  unit  costs,  with  going  con- 
cern value,  is  $1,226,662.  The  historical  value  was  given  as 
$1,261,400. 

As  in  our  Case  ^o.  1138,  decided  March  18,  1921,  being  the 
application  of  this  company  for  revision  of  rates  in  its  light  and 
power  division,  no  inventory  of  any  other  date  than  1920  was 
presented  and  we  are,  therefore,  without  information  as  to  what 
property  actually  existed  in  1914  or  1917. 

[2]  We  must,  therefore,  proceed  generally  as  we  did  in  the 
light  and  power  case.  We  start  with  the  1920  property  at  1914 
unit  prices,  first  deducting  therefrom  the  approximate  amount 
which  the  additions  made  to  the  property  between  1914  and 
1920  would  have  cost  had  they  been  put  in  place  in  1914.  Then 
we  add  the  actual  cost  of  these  1914^1920  additions,  since  the 
company  is  entitled  to  earn  a  return  on  the  amount  actually 
and  necessarily  expended  at  war  prices.  The  usual  allowances 
are  made  to  cover  engineering,  supervision,  taxes,  and  insurance 
during  construction.  We  stand  by  our  theory  of  deducting  ac- 
crued deJ)reciation,  which  in  this  instance  is  placed  at  15  per 
cent  on  the  property  value.  Working  capital  is  added  based  on 
the  cbifipany's  actual  experience,  and  the  Commission  has  made 
pirbpfer  allowance,  (1)  for  normal  appreciation  of  property  values 
barf^  bh  the  average  Advance  in  prices  between  1896  and  1914 
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and  rejecting  the  abnormal  appreciation  as  reflected  in  1920 
unit  prices,  and  (2)  the  proper  allowance  for  going  valne. 

In  dealing  with  the  last  two  items  the  Commission  has  not 
necessarily  followed  a  fixed  formula  but  adheres  to  the  opinion 
that  there  is  room  for  the  exercise  of  discretion  to  make  these 
allowances  conform  to  the  just  requirements  of  the  particular 
case  in  hand. 

In  refusing  to  commit  ourselves  to  a  formula  and  in  prefer- 
ring to  consider  each  valuation  upon  its  individual  merits,  the 
Commission  ha?  excellent  precedent  in  exactly  similar  action 
taken  by  the  Interstate  Commerce  Commission  on  April  5, 
1921,  in  its  valuation  in  Dockets  Jfos.  1,  4,  5,  and  26,  fixing 
the  fair  values  of  the  properties  of  the  Atlanta,  Birmingham 
&  Atlantic  Railroad  Company,  the  Kansas  City  Southern  Rail- 
Avay  Company,  the  Winston-Salem  Southbound  Railroad,  and 
the  San  Pedro,  Los  Angeles  and  Salt  Lake  Railroad. 

Upon  the  basis  outlined,  the  Commission  finds,  and  it  is  so 
determined,  that  the  fair  value  of  the  intenirban  division  of  the 
Virginia  Railway  &  Power  Company  as  of  January  1,  1921, 
is  $1,268,200. 

Summary. 

Reproduction  value  claimed  with  unit  prices  of  1920,  $2,- 
232,604.  Reproduction  value  claimed  with  unit  prices  of  1914- 
1020,  $1,729,688.  "Historical"  value,  $1,261,400.  Fair  value 
as  found  by  the  Commission,  $1,268,243. 

The  Financial  SUualion. 

The  passenger  fares  on  the  interurban  division  have  always 
been  extremely  low.  It  is  quite  evident  from  a  study  of  the 
figures  that  a  rate  advance  would  have  been  essential  at  least 
three  years  ago  but  for  the  rapid  and  extensive  growth  ^n  traffic, 
due  first  to  the  establishment  of  Hopewell  and  its  munitions 
plant  and  the  activities  in  Petersburg  consequent  thereto;  and, 
second,  to  the  World  War,  with  the.  locating  of  Camp  Lee  near 
Petersburg.  These  developments  made  travel  between  Rich- 
mond and  Petersburg  exceedingly  heavy  and  postponed  the  in- 
evitable day  when  the  compensation  for  carriage  of  passengers 
on  this  line  would  necessarily  be  increased  in  order  to  pa/  the 
reasonable  cost  thereof.  .       , 
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,  Since  the  signing  of  the  armistice,  followed  almost  at  once 
by  discontinuance  of  the  activities  at  Hopewell  and  later  by  the 
gradual  slackening  and  the  recent  elimination  of  military  work 
at  Camp  Lee,  there*  has  been  a  considerable  decrease  in  travel. 

The  company  suggests^  as  an  alternative  to  the  abolition  of 
transfers,  an  increase  in  the  cash  arid  ticket  fares  from  5  cents 
per  zone  to  7  cents  per  zone  and  an  increase  in  the  commutation 
and  school  tickets  of  20  per  cent  We  quote  as  follows  from  the 
brief  of  counsel  for  the  petitioner : 

"In  approaching  the  consideration  of  whether  the  proposed 
advance  in  rates  should  be  by  eliminating  transfers  or  by  the 
establislunent  of  zone  fares  on  a  6  or  7-cent  basis,  the  fact  should 
be  kept  in  mind  that  the  rates  now  in  effect  for  the  service  being 
rendered  on  the  interurban  line  are  rates  which  were  put  into 
effect  in  1902,  and  have  been  continud  without  change  for  a 
period  of  eighteen  years,  notwithstanding  the  fact  that  the  pur- 
chasing power  of  the  transportation  charge,  stable  with  respect 
to.thjB  service  it  secures  for  the  passenger,  is  reduced  with  respect 
to  the  company  which  furnishes  the  service  to  much  less  than 
fifty  per  cent  of  the  money  value  at  the  time  the  rate  was  estab- 
lished.    If  these  rates  were  reasonable  in  1902,  then  it  would 
seem  to  be  a  necessary  conclusion,  assuming  the  service  to  be 
the  same,  that  the  rates  to-day  are  unreasonably  low  and  a 
hundred  per  cent  increase  entirely  justified.     The  compensa- 
tion to  be  paid  for  transportation  service  should  be  measured 
and  determined  upon  the  same  basis  as  that  on  which  the  price 
of  any  commodity  is  fixed — that  is,  on  the  basis  of  what  the 
service  is  worth." 

'*It  appears  from  the  testimony  that  has  been  presented  to  the 
Coramission  that  the  service  now  being  rendered  is  greatly  im- 
proved over  the  service  rendered  when  the  rates  were  reasonably 
fixed,  in  one  particular  if  in  no  other — ^that  is,  the  increased 
number  of  cars  in  operation  and  the  more  frequent  schedule. 
Fbi*  this  increased  and  improved  service,  based  upon  the  pur- 
chasing power  of  the  transportation  charge  paid  to  the  company, 
a  passenger  is  really  paying  less  than  one-half  the  rate  when 
first  established,  as  6  cents,  the  minimum  fare  for  the  shortest 
ride,  and  85  cents,  the  maximum  fare  for  a  ride  of  22  miles, 
will  not  buy  to-day  one-half  as  much  labor  or  one-half  as  much 
material  as  the  same  amounts  would  in  1904." 
P.UJ1.1921D. 

Digitized  by  VjOOQIC 


RE  VIRGINIA  RAILWAY  k  POWER  COMrAXY.  273 

T'or     some  reason  the  company  has  not  charged  the  interur- 
ban    division  with  the  use  of  terminal  facilities  in  Richmond 
and     I^etersbnrg,  including  the  use  of  terminal  buildings,  sal- 
aries,   and  wages  of  employees  and  the  use  of  city  tracks.     This 
has  now  been  corrected  and  the  proper  charges  are  being  made. 
C3]     The  Richmond  and  Petersburg  city  street  railway  sys- 
t<*t\-is    should  properly  be  compensated  for  the  service  performed 
^xi  cai*x-ying  the  interurban  passengers  to  their  places  of  busi- 
ness  throughout  the  city,  and  since  the  Commission  declines  to 
perm  it;  the  company  to  discontinue  the  granting  of  transfers  it 
Js  proper  that  the  interurban  system  be  charged  and  the  city 
\vstoixis  be  credited  with  an  allowance  to  cover  this  expense. 
-Basing  it  on  a  3-cent  transfer,  the  sum  of  $15,000  per  annum 
^oixld    seem  to  be  proper. 

3^aci  the  company  throughout  the  years  kept  its  books  as  it 

siiould   have  done,  making  reasonable  charges  against  the  inter- 

^^5«n     division  and  in  favor  of  the  city  lines  for  the  terminal 

^^^icG^s  and  for  transfers,  its  paper  profits  in  those  years  would 

^''^     l>oon  very  much  reduced,  and  should  have  been. 

,     y     oirder  dated  September  11,  1920,  the  company  was  per- 

^^^     "to  file  tariffs  eliminating  the  sale  of  ronnd  trip  tickets 

^     ^^^'•-Xci^d  rates,  and  since  October  11,  1920,  the  regular  straight 

>>      ^"«^^  been  charged. 

j-Q^  ^X>3>ears  that  the  company  will  be  enabled  to  earn  a  fair 

C'o^^^^    ^*~^       ^^n  the  fair  value  of  its  property  as  determined  by  the 

fi.Q       ^^^^^i^sion,  by  increasing  the  cash  fare  and  ticket  fare  rates 

of  ^  "^-^      ^ents  per  zone  to  6  cents  per  zone,  retaining  the  privilege 

^ar<^    ^-^^^fers  to  city  lines.     This  is  comparable  to  the  6-cent  car 

•j^-fc      ^'•^^     Richmond. 

\j^^         ■•^  *^     being  true,  the  Commission  refuses  to  advance  the  fares 

^yQt^     ^^^^>its  per  zone  and  refuses  to  increase  any  of  the  commuta- 

'^i^^^zres  or  the  school  fares. 

^^.       ^^      New  Richmond-Petersburg  fare  will,  therefore,,  be  42 

^*        ^        ^ess  than  half  the  steam  railroad  fare  between  the  sauu* 


that 


'--       The  new  or  increased  rate  will  be  at  least  as  low  thau 
gg^^.      "^^ri^r  similar  service  on  any  other  electric  railroad  in  thii^ 

p^    ^^^^  or  anywhere  else  in  the  country  that  we  know  of. 
the  «-^^      ^  further  increase  would  be  necessary  in  this  case  should 
p.U.:)^""'  ^^^^mmission  require  the  company  to  make  against  the  inter- 
^  >~  D21D.  18 
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urban  division  the  charge  for  electric  current  indicated  as  fair 
and  proper  in  the  Commission's  opinion  in  its  Case^  Xo.  1138, 
recommending  that  the  railway  lines  should  bear  at  least  some 
part  of  the  powet*  transmission  expense  and  some  charge  against 
the  capital  used  in  production,  instead  of  merely  assessing  the 
bus  bar  cost  of  curr(uit.  However,  the  Commission  will  not 
compel  the  company  to  keep  its  books  in  this  way  and  wmU  not 
require  the  further  rate  increase  which  would  result. 

One  or  more  witnesses  at  the  hearing  expressed  the  fear  that 
an  increase  in  fare  would  disturb  projierty  values.  These  wit- 
nesses must  have  had  in  mind  the  original  proposition  of  the 
company  to  discontinue  transfers,  thereby  doubling  the  fare  for 
some  of  the  short  haul  riders.  Such  result  might  have  been 
possible  as  to  those  patrons.  It  seems  impossible,  however,  for 
property  values  to  be  disturbed  by  the  establishment  of  6-cent 
instead  of  5-cent  zones,  any  more  than  property  values  have  been 
disturbed  in  Richmond,  Norfolk,  and  Portsmouth  with  6-cent 
street  railway  fares,  in  Newport  Xews  with  7-cent  street  rail- 
way fares,  or  in  the  various  cities  of  the  country  with  fares  rang- 
ing from  7  to  10  cents. 

An  order  will  be  entered  embodying  the  views  set  forth  in  this 

opinion. 
P  U.R.1921D. 
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UNITED  STATES  SUPREME  COURT. 

SOUTHERN  IOWA  ELECTRIC  COMPANY 

V. 

CITY  OP  CHARITON,  IOWA  et  al. 
[No.  180.] 

IOWA  ELECTRIC  COMPANY 

V, 

CITY  OF  FAIRFIELD,  lOWA^  et  al. 

[No.  189.] 

MUSCATINE  LIGHTING  COMPANY 

V. 

CITY  OF  MUSCATINE,  IOWA  et  al. 

[No.  190.] 

(—  r.  R.  — ,  65  L.  ed.  — ,  —  Sup.  Ct.  Rep.  — .) 

Mates  —  rower  ^f  cities  «.  ConH^cation, 

An  ordiii#"oe  ,of  an  Iowa  municipality  fixing  confiscatory  utility 
rates  cannot  b«'  enforced  on  the  theory  that  its  acceptance  by  the  com- 
pany constituted  \9-  loiitract  since  the  statutes  of  that  state  in  con- 
ferring upon  municipalities  the  power  to  fix  rates  expressly  provides 
that  such  power  shall  not  be  abridged  by  contract. 

[April  11,  1921.1 

Appeat-s  from  the  District  Court  of  the  LTnited  States  for 
the  Southern  District  of  Iowa  to  review  decrees  enforcing  rates 
fixed  in  franchises  of  public  service  corporations;  reversed  and 
remanded  for  further  proceedings. 

Appearances:  Emmet  Tinley,  W.  E.  Mitchell,  J.  C.  Pryor, 
Jr.,  D.  L.  Ross,  and  Edwin  D.  Mitchell  for  appellant  in  No. 
180 ;  J.  W.  Kridelbaugh  and  H.  W.  Byers  for  appellees ;  John 
A.  Reed,  William  Chamberlain,  and  Ralph  Maclean  for  aj^el- 
lant  in  Xo.  189 ;  Ralph  H.  Munro  and  X.  C.  Xady  for  appel- 
lees; William  Chamberlain,  J.  R.  Lane,  E.  M.  W^arner,  C.  M. 
Waterman,  and  Don  Barnes  for  appellant  in  Xo.  190;  no  ap- 
pearance for  appellee. 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the  court : 
At  the  time  these  suits  were  begun  the  appellants  were  en- 
P.U.R.1921D. 
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gaged  in  supplying  electricity  or  gas  to  the  municipal  corpora- 
tions who  are  the  appellees.  This  service  was  being  rendered 
by  virtue  of  ordinances  conferring  franchises  to  use  the  city 
streets  during  twenty-five  years  in  two  of  the  cases,  and  twenty 
years  in  the  other.  The  ordinances  contained  a  schedule  of 
maximum  rates.  After  they  were  in  eft'ect  a  few  years  the 
three  suits  which  are  before  us  were  begun  against  the  cities, 
with  the  object  of  preventing  the  enforcement  of  the  maximum 
rates  specified  in  the  ordinances,  on  the  groimd  that  such  rates 
were  so  imreasonably  low  that  their  continue<l  enforcement 
would  deprive  the  corporations  of  remuneration  for  the  services 
by  them  being  performed,  and  in  fact,  if  enforced,  would  result 
in  the  confiscation  of  their  property,  in  violation  of  the  due 
process  clause  of  the  14:th  Amendment  to  the  Constitution  of 
the  United  States.  In  the  three  cases  the  court  granted  a  tem- 
porary injunction  restraining  the  enforcement  of  the  maximum 
rates,  and  allowed  an  order  permitting,  pending  the  suits,  a 
higher  charge. 

The  cases  were  submitted  upon  the  pleadings,  and  without 
the  taking  of  testimony  upon  issues  which  presented  the  conten- 
tion that  the  ordinances  were  contracts,  and  therefore  the  maxi- 
mum rates  which  they  fixed  were  susceptible  of  continued  en- 
forcement against  the  corporations,  although  their  operation 
would  be  confiscatory.  In  one  opinion,  applicable  to  the  three 
cases,  the  court  stated  its  reasons  for  maintaining  this  view, 
but  directed  attention  to  the  fact  that  no  proof  had  been  oiFered 
concerning  the  confiscatory  character  of  the  rates,  and  pointing 
out  that,  as  such  subject  might  become  important  on  appeal,  it 
would  be  necessary  to  restore  the  cases  to  the  docket  for  proof 
in  that  regard  unless  the  situation  was  remedied  by  agreement 
between  the  parties.  Thereupon  the  pleadings  were  amended 
so  as  to  directly  present,  separately  from  the  other  issues  in  the 
case,  the  right  of  the  cities  to  enforce  the  ordinance  rates  in 
consequence  of  the  contracts,  without  reference  to  whether  such 
rates  were,  in  and  of  themselves,  confiscatory.  Upon  its  opinion 
as  to  the  existence  of  contracts  and  the  power  to  make  them,  as 
previously  stated,  the  court  entered  decrees  enforcing  the  ordi- 
nance rates  which  are  now  before  us  for  review  because  of  the 

constitutional  question  involved. 
P.U  R.1921D. 
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Two  propositions  are  indisputable:  (a)  That  although  the 
governmental  agencies  having  authority  to  deal  with  the  subject 
may  fix  and  enforce  reasonable  rates  to  be  paid  public  utility 
corporations  for  the  services  by  them  rendered,  that  power  does 
not  include  the  right  to  fix*  rates  which  are  so  low  as  to  be  con- 
fiscatory of  the  property  of  such  corporations  (Kcagan  v.  Farm- 
ers' Loan  &  T.  Co.  154  U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com. 
Rep.  660,  14  Sup.  Ct.  Rep.  1047 ;  Smyth  v.  Ames,  169  U.  S. 
466,  42  L.  ed.  810,  18  Sup.  Ct.  Rep.  416;  San  Diego  Land  & 
Town  Co.  V.  Jasper,  189  U.  S.  439,  442,  47  L.  ed.  892,  894, 

23  Sup.  Ct.  Rep.  571 ;  Knoxville  v.  Knoxville  Water  Co.  212 
TJ.  S.  1,  17,  53  L.  ed.  371,  381,  29  Sup.  Ct  Rep.  148;  Willcox 
V.  Consolidated  Gas  Co.  212  T.  S.  19,  41,  53  L.  ed.  382,  395, 
48  L.R.A.(]S;.S.)  1134,  29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas. 
1034;  Minnesota  Rate  Cases  (Simpson  v.  Shepard)  230  U.  S. 
352,  434,  57  L.  ed.  1511,  1555,  48  L.R.A.(]Sr.S.)  1151,  33  Sup. 
Ct.  Rep.  729,  Ann.  Cas.  1916A,  18;  Cedar  Rapids  Gaslight- Co. 
V,  Cedar  Rapids,  223  U.  S.  655,  56  L.  ed.  594,  32  Sup.  Ct. 
Rep.  389;  Des  Moinos  Gas  Co.  v.  Des  Moines,  238  U.  S.  153, 
59  L.  ed.  1244,  P.TJ.R.1915D,  577,  35  Sup.  Ct.  Rep.  811; 
Denver  v.  Denver  Union  Water  Co.  246  U.  S.  178,  194,  62  L. 
ed.  649,  662,  P.U.R1918C,  640,  38  Sup.  Ct.  Rep.  2178) ;  and 
(b)  that  where,  however,  the  public  serv'ice  corporations  and 
the  governmental  agencies  dealing  with  them  have  power  to 
contract  as  to  rates,  and  exert  that  power  by  fixing  by  contract 
rates  to  govern  during  a  particular  time,  the  enforcement  of 
such  rates  is  controlled  by  the  obligation  resulting  from  the  con- 
tract, and  therefore  the  question  of  whether  such  rates  are  con- 
fiscatory becomes  immaterial  (Freeport  Water  Co.  v.  Freeport, 
180  U.  S.  587,  593,  45  L.  ed.  679,  686,  21  Sup.  Ct.  Rep.  493; 
Detroit  v.  Detroit  City  R.  Co.  184  TJ.  S.  368,  46  L.  ed.  592, 
22  Sup.  Ct.  Rep.  410 ;  Knoxville  Water  Co.  v.  Knoxville,  189 
IT.  S.  434,  437,  47  L.  ed.  887,  891,  23  Sup.  Ct.  Rep.  531 ;  Cleve- 
land V.  Cleveland  City  R.  Co.  194  U.  S.  519,  48  L.  ed.  1103, 

24  Sup.  Ct.  Rep.  756;  Home  Teleph.  &  Teleg.  Co.  v.  Los  An- 
geles, 211  TJ.  S.  265,  273,  53  L.  ed.  176,  182,  29  Sup.  Ct.  Rep. 
50;  Minneapolis  v.  Minneapolis  Street  R.  Co.  215  17.  S.  417, 
54  L.  ed.  259,  30  Sup.  Ct.  Rep.  118;  Columbus  R.  Power  & 
Light  Co.  V.  Columbus,  249  TJ.  S.  399,  63  L.  ed.  669,  6  A.L.R. 
1648,  P.U.R.1919D,  239,  39  Sup.  Ct  Rep.  349). 
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It  follows  that,  as  the  rates  here  involved  are  couceded  to  be 
confiscatory,  they  cannot  be  enforced  nnless  they  are  secured 
by  a  contract  obligation.  The  existence  of  a  binding  contract 
as  to  the  rates  upon  which  the  lower  court  based  its  conclusion 
is,  therefore,  the  single  issue  upon  which  the  controversy  de- 
pends. Its  solution  turns,  first,  upon  the  question  of  the  power 
of  the  parties  to  contract  on  the  subject,  and  second,  if  they  had 
such  power,  whether  they  exercised  it. 

As  to  the  first,  assuming,  for  the  sake  of  the  argument  only, 
that  the  public  service  coi-porations  had  the  contractual  power, 
the  issue  is.  Had  the  municipal  corporations,  under  the  law  of 
Iowa,  such  authority  ?  Its  possession  must  have  been  conferred, 
if  at  all,  by  §  725  of  the  Iowa  Code  of  1897,  which  deals  with 
that  subject.  That  statute  came  before  the  supreme  court  of 
Iowa  for  consideration  in  the  very  recent  case  of  Woodward  v. 
Iowa  R.  &  Light  Co.  —  Iowa,  — ,  P.U.R.1920F,  247,  178  X. 
W.  1549.  That  was  a  suit  by  the  town  of  Woodward  to  compel 
the  Light  Company  to  continue  to  furnish  electric  lighting  at 
the  rates  fixed  by  the  ordinance  conferring  upon  the  company 
its  franchise  to  maintain  and  operate  its  plant  in  the  town.  The 
company  resisted  on  the  ground  that  the  rates  had  become  con- 
fiscatory and  were  not  enforceable.  Testimony  offered  by  the 
company  to  establish  the  confiscatory  character  of  the  rates  was 
objected  to  by  the  town,  which  asserted  that  the  acceptance  by 
the  company  of  the  ordinance  bound  it  by  contract  to  furnish 
the  service  at  the  rates  therein  prescribed  whether  or  not  they 
were  confiscatory,  and  that  the  evidence  offered  was  therefore 
immaterial.  The  evidence  was  received,  subject  to  the  objec- 
tion, and  the  court,  finding  the  rates  to  be  confiscatory,  sustained 
the  company's  contention  and  dismissed  the  bill.  Upon  appeal 
by  the  tow^n,  the  supreme  court,  aflirming  the  action  of  the  trial 
court,  said: 

"The  defendant's  franchise  in  the  town  of  Woodward  was 
granted  in  June,  1912,  by  ordinance  duly  enacted  by  the  city 
council  and  duly  approved  by  vote  of  the  electors,  as  required 
by  §  720  of  the  (^)de.  Section  0  of  the  ordinance  w^hich  granted 
the  franchise  specified  the  rates  to  be  chargetl  by  the  defendant 
to  consumers.  The  term  of  the  franchise  was  twenty-five  years. 
The  essence  of  the  plaintiff's  contention  is  that  the  enactment 

r.U.R.1921D. 
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of  this  ordinance  (including  the  franchise,  and  the  rates  and 
the  approval  of  the  same  by  the  electors),  and  the  practical 
acceptance  of  the  same  by  the  utility  corporation,  constituted  a 
contract  binding  as  such  both  upon  the  town  and  upon  the  util- 
ity corporation.  The  defendant  resists  this  contention  and  like- 
wise denies  that  there  is  any  power  conferred  by  statute  upon 
the  city  council  to  enter  into  contract  on  the  subject  of  rate?. 
The  issue  at  this  point  is  the  controlling  one  in  the  case.  The 
question  thus  at  issue  is  answered  by  §  725  of  the  Code  of 
1897,  which  provides  as  followaf: 

**  'Section  725.  Regulation  of  rates  and  service. — They  shall 
have  power  to  require  every  individual  or  private  corporation 
operating  such  works  or  plant,  subject  to  reasonable  rules  and 
regulations,  to  furnish  any  person  applying  therefor,  along  the 
line  of  its  pipes,  mains,  wire^,  or  other  conduits,  with  gas,  water, 
light,  or  power  and  to  supply  said  city  or  town  with  water  for 
fire  protection,  and  with  gas,  water,  light,  or  power  for  other 
necessarj'  public  purposes,^  [and  to  regulate  and  fix  the  rent  or 
rates  for  water,  gas,  heat,  and  electric  light  or  power]  .  .  . 
and  these  powers  shall  not  be  abridged  by  ordinance,  resolu- 
tion, or  contract.^ 

**It  will  be  noted  from  the  foregoing  that  the  legislative  power 
to  fix  rates  is  conferred  by  this  section  upon  the  city  council. 
The  legislative  power  thus  conferred  is  a  continuing  one,  and 
may  not  be  abridged  or  bartered  away  by  contract  or  othei*wise. 
.  .  .  There  was  a  time  in  the  history  of  our  legislation  when 
the  right  of  contract  as  to  rates  was  conferred  by  statute  upon 
the  city  council.  .  .  .  By  the  revision  and  codification  of 
1897  the  right  of  contract  as  to  rates  for  utilities  of  this  charac- 
ter was  entirely  eliminated,  and  the  legislative  power  to  regu- 
late rates  was  conferred  upon  the  city  council  in  all  cases.  The 
reason  for  the  change  of  nutliod  is  obvious  enough.  Under  the 
contract  method,  the  rights  of  the  public  were  often  bartered 
away,  either  ignorantly  or  corruptly,  and  utility  corporations 
became  empowered  through  the  contractual  obligations  to  en- 

IThe  words  in  brackets  are  found  in  the  section,  but  are  not  embraced 
in  the  provisions  quoted  by  the  court,  although,  as  shown  by  the  language 
of  the  court  as  to  the  rate  provision,  they  were  early  taken  into  view  and 
applied  in  construing  the  statute. 
P.U.R.1921D. 
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force  extortionate  rates.  The  net  result  of  tke  progi-essive  legi.«- 
lation  is  found  in  our  present  §  725,  whereby  it  is  forbidden  to 
any  existing  city  council  to  bind  the  city  to  any  rate  for  any 
future  time.  The  power  of  regulating  the  rate  is  always  in  the 
present  city  council.  It  must  be  said,  therefore,  that  the  rates 
fixed  by  §  6  of  the  ordinance  hereinbefore  referred  to  were  not 
fixed  by  contract." 

Indeed,  the  doctrine  thus  expounded  was  but  a  reiteration  of 
the  rule  of  the  Iowa  law  laid  down  in  previous  cases.  Tipton 
V.  Tipton  Light  &  Heating  Co.  176  Iowa,  224,  157  'N.  W.  844 ; 
Iowa  Eailway  &  Light  Co.  v.  Jones  Auto  Co.  182  Iowa,  982, 
164  K  W.  780;  Williams  v.  Iowa  Falls  Electric  Co.  185  Iowa, 
493,  P.U.R.1919C,  501,  170  K  W.  815.  And  again,  more  re- 
cently, in  Ottumwa  R.  &  Light  Co.  v.  Ottumwa,  —  Iowa,  — ^ 
178  N.  W.  905,  the  court,  referring  to  the  Woodward  Case  and 
to  the  doctrine  therein  announced,  based  upon  the  significance 
of  §  725  of  the  Code  of  1897,  thus  restated  its  former  conclu- 
sion on  that  subject: 

"That  statute  in  positive  terms  forbids  any  abridgment  of 
the  right  to  regulate  and  fix  charges  of  service  corporations 
named  in  the  statute,  either  by  ordinance,  resolution,  or  con- 
tract. No  one  would  now  contend,  in  the  teeth  of  the  statute 
prohibition,  that  there  can  be  a  valid  contract  fixing  permanent 
rates.  As  to  coi^porations  named  in  that  statute,  we  have  held 
repeatedly  that  there  can  be  no  contracting  that  rates  fixed  for 
service  shall  not  be  changed.  See  Tipton  v.  Tipton  Light  & 
Heating  Co.  supra ;  Selkirk  v.  Sioux  City  Gas  &  E.  Co.  —  Iowa, 
— ,  176  X.  W.  301.  And  see  San  Antonio  Public  Ser^-ice  Co. 
V.  San  Antonio  (D.  C.)  257  Fed.  467.  To  like  effect  is  Iowa 
R.  &  Light  Co.  V.  Jones  Auto  Co.  182  Iowa,  982,  164  X.  W. 
780.  And  in  the  last  case  it  is  held  that  the  fixing  of  maximum 
rates  in  a  franchise  ordinance  is  therefore  not  a  contract  that 
such  rates  may  not  be  changed  before  the  time  stated  in  such 
ordinance  has  lapsed,  and  that  approval  by  the  electors  of  rates 
in  the  franchise  is  merely  an  approval  of  the  rates  fixed  by  the 
franchise,  as  rates  temporarily  settled,  with  the  understanding 
that  the  same  might  be  changed  either  upward  or  downward." 

The  total  want  of  power  of  the  municipalities  here  in  ques- 
tion to  contract  for  rates,  which  is  thus  established,  and  the  state 
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public  policy  upon  which  the  prohibition  against  the  exist (»nce 
of  such  authority  rests,  absohitely  exclude  the  existence  of  the 
right  to  enforce,  as  the  result  of  the  obligation  of  a  contract, 
the  concededly  confiscatory  rates  which  are  involved,  and  there- 
fore conclusively  demonstrate  the  error  committed  below  in  en- 
forcing such  rates  upon  the  theory  of  the  existence  of  contract. 
And,  indeed,  the  necessity  for  this  conclusion  becomes  doubly 
manifest  when  it  is  borne  in  mind  that  the  right  here- asserted 
to  contract  in  derogation  of  the  state  law  and  of  the  rule  of 
public  policy  announced  by  the  court  of  last  resort  of  the  state 
is  urged  by  municipal  corporations  whose  every  power  depends 
upon  the  state  law.  Covington  v.  Kentucky,  173  U.  S.  231, 
241,  43  L.  ed.  679,  683,  19  Sup.  Ct.  Rep.  383;  Worcester  v. 
Worcester  Consol.  Street  R  Co.  196  U.  S.  539,  548,  49  L.  ed. 
591,  595,  25  Sup.  Ct.  Rep.  327;  Braxton  County  Ct.  v.  West 
Virginia,  208  U.  S.  192,  52  L.  ed.  450,  28  Sup.  Ct.  Rep.  275; 
Englewood  v.  Denver  &  S.  P.  R.  Co.  248  U.  S.  294,  296,  63  L. 
ed.  253,  254,  RU.R.1919B,  638,  39  Sup.  Ct.  Rep.  100;  Paw- 
huska  V.  Pawhuska  Oil  &  Gas  Co.  250  U.  S.  394,  399,  63  L. 
ed.  1054,  1057,  P.U.R.1919E,  178,  39  Sup.  Ct.  Rep.  526. 

Decrees  reversed  and  causes  remanded  for  further  proceetl- 
ings  in  conformity  with  this  opinion. 


FLORIDA  supreme:  COURT. 

TOWN  OF  BROOKSVILLE  et  al. 

i\ 

FLORIDA  TELEPHOISE  COMPANY. 

(-_  Fla.  — ,  88  So.  307.) 

Rates  —  Powers  of  Commission  —  Telephones. 

1.  By  chapter  6525,  Acts  of  1913  (CJomp.  Laws  1914,  §§  2829k- 
2829z),  power  is  given  the  Railroad  Commission  to  regulate  rates, 
tolls,  contracts,  and  charges  of  telephone  companies  doing  business  in 
this  state. 

Commissions  —  Regulation   of   telephone  eompan\f, 

2.  The  business  of  a  telephone  company* as  usually  conducted  is  so 
affected  by  public  interest  as  to  permit  its  reasonable  regulation  by 
public  authority. 
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Rates  —  Power  of  state  —  Franchise. 

3.  Rates  or  tolls  to  be  charged  by  a  public  service  corporation  for 
services  rendered,  fixed  by  a  municipality  by  ordinance  as  an  incident 
to  the  granting  of  a  franchise  to  it  by  such  municipality,  are  subject 
to  legislative  control. 

[April  2,  1921.] 
Headnotes  by  the  Court. 

Appeal  from  an  order  denying  a  motion  to  strike  a  para- 
graph from  the  answer  in  a  suit  to  enjoin  the  charging  of  higher 
telephone  rates  than  those  fixed  by  franchise;  affirmed. 

Appearances:  J.  C.  Davant,  of  Brooksville,  for  appellants; 
E.  E.  Voyle,  of  Gainesville,  for  appellee. 

West,  J. :  The  town  of  Brooksville  and  a  resident  citizen  of 
the  town  by  bill  in  equity  sought  to  enjoin  the  Florida  Tele- 
phone Company,  a  corporation,  from  charging  complainants  and 
others  higher  rates  for  telephone  ser\'ice  in  the  town  than  the 
maximum  rates  fixed  for  such  service  in  the  franchise  from  the 
town  to  defendant's  predeticssor  by  which  the  right  to  conduct 
such  business  was  granted. 

The  defendant  in  its  answer  admitted  that  it  was  charging 
for  the  service  rendered  higher  rates  than  the  maximum  rates 
fixed  in  the  franchise  ordinance  for  such  service,  but  averrtnl 
that  it  did  so  pursuant  to  an  order  of  the  Railroad  Conmiissiou 
of  the  state  acting  in  conformity  with  the  provisions  of  chapter 
6525,  Acts  of  1913,  Laws  of  Florida  (Comp.  Laws  1914,  §§ 
2829k-2829z),  and  that  the  rates  being  charged  were  the  ratt*s 
allowed  and  fixed  for  the  service  by  such  order  made  at  a  hearing 
before  the  Railroad  Commission  subsequently  to  the  enactment 
of  the  franchise  ordinance;  notice  of  which  hearing  had  pre- 
viously thereto  been  duly  given. 

Complainants  sought  to  have  the  paragraph  of  the  answer 
setting  up  this  defense  stricken,  but  the  motion  to  strike  was 
denied,  and  this  appeal  was  taken  from  the  order  denyi^ig  the 
motion.     This  order  is  assigned  as  error. 

[1-3]  By  chapter  6525  power  is  given  the  Railroad  Com- 
mission to  regulate  rates,  tolls,  contracts,  and  charges  of  telephone 
companies  doing  business  in  this  state.  That  the  business  of 
defendant  is  so  affected  by  public  interest  as  to  permit  its  reason- 
able regulation  by  public  authority  is  not  disputed.     This  court 
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has  held  that  rates  or  tolls  to  be  charged  by  a  public  service  cor- 
poration for  sendees  rendered,  fixed  by  a  municipality  by  ordi- 
nance as  an  incident  to  the  granting  of  a  franchise  to  it  by  such 
municipality,  are  subject  to  legislative  control.  The  averments 
of  the  answer,  therefore,  to  the  eiFect  that  the  increase  in  rates 
charged  by  defendant  was  in  accordance  with  an  order  of  the 
Railroad  Commission  duly  made,  notwithstanding  the  franchise 
ordinance  relied  on  by  complainants,  set  up  a  good  defense  to,  the 
bill  of  complaint  and  the  order  overruling  the  motion  to  strike 
this  paragraph  of  the  answer  is  affirmed  upon  authority  of  State 
ex  rel.  Swearingen  v.  Railroad  Commission,  —  Fla.  — ,  P.XJ.R. 
1920E,  195,  84  So.  444;  State  ex  rel.  Triay  v.  Burr,  —  Fla. 
— ,  P.TJ.R.1920D,  631,  84  So.  61;  Tampa  v.  Tampa  Water- 
works Co.  45  Fla.  600,  34  So.  631 ;  State  v.  Jacksonville  Ter- 
minal Co.  41  Fla.  377,  27  So.  225. 
Affirmed. 

Browne,  C.  J.,  and  Taylor,  Whitfield,  and  Ellis,  J. J.,  concur. 


INDIANA  PUBIilC  SERVlOE  COM3IISSION. 

BE  XOBLESVILLE  WATER  &  LIGHT  COMPANY,  et  al. 

[No.  6012.] 

Bates  —  Water  —  Private  fire  protection. 

The  rates  for  private  fire  protection  should  equal  the  monthly 
minimum  charge  provided  for  a  service  connection  of  the  same  diameter 
a$»  the  fire  connection. 

[May  20,  1921.] 

Appt.tcation  for  establishment  of  a  rate  for  private  fire  pro- 
tection ;  rate  fixed. 

By  the  Commission:  On  May  9,  1921,  the  ^oblesville  Wa- 
ter &  Light  Company  filed  with  tJie  Commission  a  petition,  aver- 
ring that  the  Xoblesville  Water  &  Light  Company  is  operating 
a  water  utility  in  the  city  of  Noblesville  under  an  indeterminate 
permit;  that  it  has  installed  a  3-inch  service  connection  for  the 
purpose  of  furnishing  fire  protection  for  the  Xoblesville  grill- 
ing (;ompany ;  that  the  Milling  Company  has  equipped  its  build- 
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iiig  for  fire  protection  with  a  2-incli  line  witli  four  hose  connec- 
tions, one  on  each  floor  of  its  mill,  each  hose  having  a  diameter 
of  1^  inches  and  a  nozzle  with  a  diameter  of  i  inch,  all  in  ac- 
cordance with  the  insurance  regulations;  that  the  Milling  Com- 
pany uses  water  for  other  purposes,  but  from  a  line  which  is 
separate  and  distinct  from  said  fire  protection  line;  and  that 
all  connections  have  been  made,  and  that  ^vater  was  turned  into 
said  fire  protection  line  on  May  1,  1921. 

Petitioner  prays"  the  Commission  to  fix  a  rate  for  said  private 
fire  protection  service. 

The  Commission  has  frequently  had  similar  cases  before  it 
and  has  generally  held  that  a  flat  rate  equal  to  the  monthly  min- 
imum charge  for  service  connections  of  the  same  size  was  a  rea- 
sonable rate  for  private  fire  protection  service.  The  chief  ele- 
ment of  cost  in  furnishing  private  fire  protection  service,  is  not 
the  amount  of  water  which  flows  through  the  connection  but  the 
readiness  to  provide  necessary  fire  pressure  when  required.  The 
demand  which  this  fire  pressure  will  make  upon  the  plant  of 
the  water  company  varies  with  the  diameter  of  the  required 
service  connection. 

The  records  of  the  Commission  show  that  in  Cause  Xo.  50S7, 
on  October  26,  1920,  the  schedules  of  the  Xoblesville  Water  & 
Light  Company  were  entirely  revised,  and  as  part  of  such  re- 
vision monthly  minimum  charges  were  provided,  graduated  ac- 
cording to  the  diameter  of  the  service  connection. 

The  Commission,  being  fully  advised,  finds  that  petitioner 
should  be  authorized  to  amend  its  schedule  of  water  rates  by 
including  a  rate  for  private  fire  protection  systems  other  than 
fire  hydrants,  said  rate  to  be  equal  to  the  monthly  minimum 
charge  for  service  connections  of  the  same  diameter  and  the 
bill  for  such  service  to  be  paid  monthly. 
P.U.R.1921D. 
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RE    LINCOLN    COUNTY    POWER    COMPANY,    INCORPO- 
RATED. 

[F.  C.  295.] 

IH^orimi  nation  —  Contt'act  —  ElecttHcUy. 

A  rate  contract  by  which  larjfc  consumers  receive  power  at  less 
than  cost  is  unlawfully  discriminatory  and  should  be  set  aside,  al- 
though the  consumer  has  incurred  a  large  expense  in  electrifying  its 
mill  to  comply  with  the  conditions  of  the  contract  and  the  surrender 
of  a  lawful  existing  contract  was  a  part  of  the  consideration  therefor. 

(Cleaves,  Cliairman,  dissents.) 
[April  11,  1921.] 

Complaint  by  an  electric  company  regarding  low  rates;  com- 
plaint sustained,  discriminatory  contract  set  aside,  and  higher 
rates  authorized. 

Appearances:  William  B.  Skelton,  for  Lincoln  County  Pow- 
er Company,  Inc. ;  Cyrus  K.  Tupper,  for  the  towns  of  Boothbay, 
Boothbay  Harbor,  and  certain  private  consumers;  S.  H.  Thomp- 
son, for  Capitol  Island  consumers. 

By  the  Commiission :  This  is  a  complaint  of  the  Lincoln 
County  Power  Company,  Incorporated,  hereinafter  called  the 
Company,  a  public  utility  under  the  jurisdiction  of  this  Com- 
mission, against  itself,  alleging  in  substance  that  its  existing 
rates  are  inadequate,  and  praying  that,  after  due  hearing  and 
investigation,  an  order  may  be  made  permitting  the  petitioner 
to  raise  its  rates. 

On  this  complaint  and  petition,  a  public  hearing  was  held  at 
the  selectmen's  office  in  Boothbay  Harbor  on  June  23,  1920. 
Xotice  was  proved  to  have  been  given  as  ordered  and  the  ap- 
pearances were  as  above  stated. 

The  Lincoln  County  Power  Company,  Incorporated,  is  ren- 
dering service  in  Damariscotta,  Boothbay,  Boothbay  Harbor, 
Bristol,  and  other  towns  and  communities  in  Lincoln  county. 
This  Company  is  the  successor,  through  various  steps,  of  the 
Portland  Power  k  Development  Company,  which  formerly  ren- 
dered a  limited  service  in  Damariscotta  and  vicinity,  although 
it  afterwards  appeared  that  this  latter  company  had  no  author- 
ity to  act  as  a  public  utility.  The  present  company  has  dis- 
r.l'.R.ioaiD. 
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posed  of  the  water  company  which  it  acquired  from  the  Portland 
Power  &  Development  Company,  so  that  it  is  now  rendering 
service  as  an  electric  light  and  power  company  only.  It  has, 
however,  made  extensive  additions  and  developments  so  that 
it  is  now  serving  a  much  larger  territory  than  was  served  by  the 
original  compam'. 

The  matter  under  consideration  is  divided  into  two  main 
propositions:  First,  the  necessity  for  additional  revenue,  and 
if  needed,  how  it  can  be  obtained ;  and  second,  the  status  of  the 
existing  contract  with  the  Damariscotta  Leather  Company,  re- 
ferred to  as  the  "Castner  contract."  These  two  questions  will 
be  considered  separately,  although  the  latter  is  very  closely  in- 
terwoven with  the  former. 

Jfo  valuation  of  the  Company's  property  used  in  the  public 
service  was  made  especially  for  this  investigation,  but  the  Com- 
pany claims  a  fixed  capital  of  $520,774.52  as  of  December  31, 
1919. 

Although  some  of  the  items  making  up  this  amount  were 
seriously  questioned  by  the  Company's  opponents  at  the  hear- 
ing, we  do  not  consider  a  detailed  discussion  of  valuation  neces- 
sary to  a  determination  of  this  case,  because,  admittedly,  it  is 
impossible  to  establish  rates  at  this  time  which  will  yi^ld  a  fair 
return  upon  the  fixed  capital  claimed,  or  even  upon  an  amount 
much  smaller,  and  in  regard  to  which  no  serious  objection  could 
be  raised.  This  Company,  at  the  present  time,  must  be  regarded 
as  being  largely  in  its  development  stage,  and  the  adequate  re- 
turn to  which  this  and  every  public  utility  is  entitled,  if  it  can 
be  secitred  at  fair  and  reasonable  rates,  must  be,  to  an  extent  at 
least,  sought  for  in  the  new  business  which  the  Company  can 
obtain  by  reason  of  its  additional  and  better  facilities  resulting 
from  the  developments  recently  made  and  which  are  not  even 
yet  entirely  completed  and  upon  a  revenue  producing  basis. 
This  is  in  fact  the  position  taken  by  the  Company's  engineer 
and  treasurer  at  former  hearings  before  the  Commission  rela- 
tive to  several  of  the  security  issues  of  the  Company. 

There  can  be  no  doubt,  however,  and  it  was  not  seriously  dis- 
puted at  the  hearing,  that  the  Company  is  in  immediate  need  of 
additional  revenue,  if  it  is  to  successfully  perform  its  public 
service. 

P.U.R.1921D. 
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The  grQ3S  income  for  the  year  ending  December  31,  1910, 
according  to  the  return  made  to  the  Commission  and  shown  on 
the  Company's  Exhibit  Xo,  2,  filed  at  the  hearing,  was  $18,- 
567.33.     This  inchided  also  the  result  of  the  water  operation 
for  that  year  which  has  now  been  eliminated.     Eeconstructing 
these  "figures  for  purposes  of  comparison,  w^th  the  water  oper- 
ation eliminated  and  making  certain  adjustments  in  the  non- 
operating    revenue,    we    have,    according    to    the    computation 
made  by  the  Company's  counsel  in  his  brief,   and  which  we 
believe  to  be  substantially  correct,  a  total  gross  electric  income 
for  that  year  of  $15,250.95.    We  have  now  available  the  actual 
results  for  the  year  ending  December  31,  1920,  as  shown  by  the 
Company's  return  recently  filed  with  this  Commission,  showing 
this  gross  income  at  $20,929.45.     These  figures  show  a  very 
substantial  and  gratifying  increase  over  the  reconstructed  figures 
of  the  previous  year,  produced  partly  by  an  increased  business, 
and  to  some  extent  also  by  economies  effected  in  operation.   But 
a  large  deficit  still  exists,  after  interest  deductions  are  made, 
showing  the  necessity  for  a  further  increase  in  revenue.     We 
believe  that  a  part  of  the  needed  increase  will  be  obtained  by  a 
further  increase  in  new  business  which  will  result  from   the 
completion   of  the  new  developments,   and  connecting  up  the 
new  customers  which  these  developments  will  enable  the  Com- 
pany to  serve;  but  the  balance  of  the  increase  must  be  obtained 
by  an  increase  in  rates. 

One  of  the  most  important  sources  of  income  of  the  Com- 
pany is  the  revenue  derived  from  the  Damariscotta  Leather 
Company,  which  is  obtaining  its  power  from  the  Company  at 
the  present  time  under  the  so-called  "Castner  contract."  It  is 
claimed  by  the  Company  that  these  contract  rates  are  unjust 
and  unlawfully  discriminatory,  and  that  they  are  unfair  both 
to  the  Company  and  to  its  other  customers,  and  that  therefore 
the  contract  ought  to  be  disr^arded.  On  the  other  hand,  coun- 
sel for  the  Damariscotta  Leather  Company  claims  that  this  con- 
tract is  protected  by  certain  earlier  transactions  between  individ- 
uals oonnected  with  the  two  companies,  and  that  the  circumstan- 
ces under  which  it  was  made  are  such  that  the  contract  cannot 
lawfully  be  set  aside  by  this  Commission.  Counsel  claims  fur- 
ther that,  even  though  this  contract  may  not  be  strictly  legally 
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binding,  the  conditions  under  wliicli  it  was  made  and  the  equi- 
ties surrounding  it  are  such  that  it  cannot  be  properly  disre- 
garded. 

This  contract  is  dated  June  14,  1918,  and  extends  for  a  period 
of  eight  years  and  nine  months  from  May  0,  1918.  By  its  terms, 
the  Company  binds  itself  to  furnish  electric  current  at  the  rate 
of  1  cent  per  kilowatt  hour  (the  total  load  at  any  one  time  not 
to  exceed  220  kilowatts),  and  in  addition  thereto,  without  fur- 
ther charge,  the  use  of  certain  factory  buildings  and  land  with 
taxes  and  a  certain  part  of  the  repairs  paid  by  the  Company. 

In  1919,  the  Leather  Company  consumed  57  per  cent  of  the 
output  of  the  Company,  and  paid  less  than  20  per  cent  of  it.- 
gross  revenue;  in  1920,  the  Leather  Company  consumed  about 
54  per  celit  of  the  output  and  paid  15^  per  cent  of  the  gross 
revenue.  The  average  cost  to  the  Company  for  the  power  pro- 
duced is  estimated  to  be  about  IJ  cents  per  kilowatt  hour;  the 
net  contract  price  received  for  power,  after  deducting  some  al- 
lowance for  rental  and  for  taxes  paid,  is  less  than  1  cent  per 
kilowatt  hour.  This  situation  places  an  unequal  burden  upon 
the  Company  and  its  other  customers,  in  favor  of  the  Leather 
Company,  and  constitutes  a  discrimination  in  fact,  and  an  un- 
lawful discrimination  luiless  the  contract  can  be  lawfully  up- 
held. 

Mr.  H.  M.  Castner,  who  by  himself  and  his  connections, 
formerly  controllcKi  both  the  Damariscotta  Leather  Company 
and  the  Portland  Power  &  Development  Company,  after  con- 
siderable negotiations,  sold  the  controlling  interest  of  the  latter 
company  to  the  persons  who  are  now  said  to  be  in  control  of  the 
complainant  company,  which  as  before  stated,  is  the  successor 
of  the  Portland  Power  &  Development  Company. 

At  the  time  of  this  sale,  a  contract  existed  between  the  two 
companies  by  which  the  Leather  Company  was  buying  power 
from  the  power  company  at  what  is  said  to  be  even  more  favor- 
able rates  than  those  of  the  existing  contract.  It  is  claimed  (al- 
though the  contract  itself  is  silent  on  the  point  and  appears  to 
be  complete  in  itself),  that  the  surrender  of  a  lawfully  existing 
contract  between  these  two  private  companies,  was  a  part  of  the 
consideration  which  induced  the  Leather  Company  to  execute 
the  present  contract,  that  thereby  it  parted  with  valuable  prap- 
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erty  rights,  and  that,  therefore,  the  present  contract  with  a  pub- 
lic utility  is  removed  from  the  operation  of  law  governing  pub- 
lic utility  contracts.  It  is  also  contended  that  the  fact  that  the 
Leather  Company  incurred  a  large  expense  in  electrifying  its 
mill  to  comply  with  the  conditions  of  the  present  contract,  and 
the  alleged  favorable  price  at  which  the  transfer  of  the  stock 
control  was  made  between  the  individuals  who  were  the  parties 
to  the  transfer,  create  such  a  situation  in  regard  to  the  existing 
contract  that  the  Commission  are  not  justified  in  setting  it  aside. 

But  the  facts  claimed  to  exist  in  this  case  are  not  essentially 
different  from  the  facts  existing  in  at  least  two  of  the  cases 
cited  in  the  Lincoln  Water  Company  case,  and  the  rule  as  laid 
down  in  that  case  and  sustained  by  our  court  must  apply  in  this 
case.  Such  equities  as  may  exist  between  the  individuals  who 
bought  and  sold  the  stock  cannot  be  of  any  controlling  force  in 
this  jrase.  Such  equities,  if  any  there  be,  as  might  exist  between 
the  two  companies  which  are  the  parties  to  the  existing  contract, 
ought  not,  in  our  opinion,  to  control  or  even  be  considered,  in 
making  a  decision  involving  the  rights  of  the  other  customers 
of  the  Company,  and  perhaps  involving  also  the  ability  of  the 
Company  to  render  efficient  public  service.  We  find,  therefore, 
that  the  existing  contract  is  unlawfully  discriminatory  and  must 
be  set  aside. 

It  now  becomes  necessary  to  establish  new  rates  which  shall 
be  just  and  reasonable,  and  which  will  produce  as  nearly  as  may 
be  the  revenue  that  the  Company  is  entitled  to  receive.  We 
have  carefully  considered  the  proposed  schedule  of  rates  sub- 
mitted by  the  Company.  We  do  not  consider  the  suggested 
schedule  as  a  proper  one  in  all  respects,  although  we  shall  adopt 
several  of  the  items  contained  in  it.  We  are  fixing  a  new  sched- 
ule of  rates  wluch  we  consider  just  and  reasonable,  both  to  the 
Company  and  its  customers,  and  which,  it  is  believed,  will  pro- 
duce the  required  revenue,  as  soon  as  the  Company  is  in  a  posi- 
tion to  give  service  to  all  persons  who  desire  it  within  the  terri- 
tory already  developed.  The  Company  being  as  it  is  in  a  tran- 
sition period,  and  not  having  as  yet  fully  connected  up  all  of 
its  customers,  it  is  impossible  to  forecast  accurately  the  results 
of  the  schedule  herein  proposed.  It  must,  therefore,  be  re- 
garded as  a  tentative  schedule,  and  may  need  to  be  modified 
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when  the  results  of  its  actual  operation  shall  have  been  deter- 
mined. 

Chairman  Cleaves,  dissenting :  Much  as  I  regret  to  do  so,  I 
must  dissent  from  the  opinion  of  my  associates  in  this  matter. 
We  have  had  very  many  discussions,  and  are  agreed  upon  all 
matters  except  those  which  relate  to  the  so^jalled  Castner  con- 
tract, which  is  the  contract  at  present  in  force  between  the  pow- 
er Company  and  the  Damariscotta  Leather  Company.  So  basic 
are  the  principles  underlying  this  particular  contract,  and  so 
divergent  are  my  views  from  those  of  my  associates,  that  we 
are  unable  to  reconcile  our  differences,  and  I  regard  the  matter 
of  so  great  importance  as  to  require  something  more  than  a  mere 
refusal  on  my  part  to  sign  the  majority  decision. 

The  Company  which  is  now  doing  business  as  the  Lincoln 
County  Power  Company,  Incorporated,  was  previously  known 
as  the  Lincoln  County  Power  Company,  and  prior  to  that  4ime 
as  the  Portland  Power  &  Development  Company.  The  Port- 
land Power  &  Development  Company  was  incorporated  four- 
teen or  fifteen  years  ago.  It  acquired,  and  afterwards  operated, 
the  Twin  Village  Water  Company,  which  supplied  Newcastle 
and  Damariscotta.  Later  it  began  producing  electrical  energy 
for  distribution  in  Damariscotta  and  vicinity,  and  upon  the 
formation  of  the  Damariscotta  Leather  Company,  about  nine 
years  ago,  entered  into  a  contract  with  that  company  to  f  limish 
it  with  power  direct  from  the  water  wheel  adjacent  to  the  Leath- 
er Company's  mill.  From  time  to  time  the  Power  &  Develop- 
ment Company  increased  its  facilities,  and  during  the  last  two 
years  prior  to  selling  out  to  the  Lincoln  County  Company  it 
was  payin'^  a  2  per  cent  and  a  3  per  cent  dividend  upon  its  capi- 
tal stock,  in  the  meantime  paying  all  of  its  operating  expenses 
and  bond  interest. 

The  Portland  Power  &  Development  Company's  officers  evi- 
dently believed  that  the  corporation  had  a  right  to  do  a  public 
utility  business  in  the  furnishing  of  electricity  for  light  and 
power,  and  in  1917,  when  the  Lincoln  County  Power  Company 
purchased  the  property  of  the  Portland  Power  &  Development 
Company,  the  Lincoln  County  Power  Company  undoubtedly 
believed  that  a  right  existed,  and  had  been  purchased,  to  do  a 
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public  utility  business.     About  this  time,  howevesr,  this  Com- 
mission, in  making  an  investigation  of  the  company's  affairs^ 
discovered  that  the  Portland  Power  &  Development  Company 
had  no  authority  to  do  a  public  utility  business,  and  called  the 
company's  attention  to  the  matter.     Thereupon  a  new  company, 
under  the  name  of  the  Lincoln  County  Power  Company,  In- 
corporated, (the  complainant  in  this  case)  was  formed,  and  took 
over  the  property  and  rights  secured  from  the  Portland  Power 
&  Development  Company. 

^Vhen  the  Leather  Company  was  formed,  a  contract  of  some 
sort  was  entered  into  betwecA  the  Portland  Power  &  Develop- 
ment Company  and  the  Leather  Company,   under  which  the 
former  was  to  furnish  power  to  the  latter  at  a  given  price  per 
ton  of  product  manufactured  by  the  Leather  Company,  under- 
stood to  be  $3.20  per  ton.     The  Power  &  Development  Com- 
pany also  owned  a  mill  in  which  the  Leather  Company  was  doing 
^^  business,  and,  in  the  contract  above  referred  to,  it  was  pro- 
^^^  that  certain  repairs  and  renewals  should  be  made  at  the 
.  ^^^Se  of  the  Power  &  Development  Company,  and  should  be 
•^wMded  in  the  above  cost  of  power  furnished.     At  the  time  of 
/A^  jxiaking  of  the  original  contract,  one  Vamey  was  operating 
^ef    ^^a.ther  mill  and  was  succeeded  by  one  O'Dell,  neither  of 
^^l^orcL  -made  a  success  of  the  leather  business.     H.  M.  Castner, 
^t.  tlx^   time  of  the  original  contract  with  Vamey,  was  the  man- 
ixgixig     officer  of  the  Power  &  Development  Company,  and  he 
ateir    'became  interested,  with  his  wife  and  some  friends,  in  the , 
^^tl^^^j.  Company,  and  took  over  with  the  leather  business  the 
^v^    contract  with  the  Power  &  Development  Company.     Mr. 
^^txi.^r  thereafter,  until  the  sale  by  the  Portland  Power  &  De- 
^5>Xnent   Company  to  the  present  Company,  was   in  active 
^^^^^ement  of  both  the  Leather  Company  and  the  Power  & 
^^lopment  ComiDany.    As  above  stated,  the  Power  &  Develop- 
,    ^^     Company  operated  for  several  years  furnishing  power  to 
^    I-cather  Company  on  the  above  per  ton  basis,  and  at  the 
y  ^^^    time  generating  and  distributing  electricity  in  a  somewhat 
J^^^^  ten*itory,  and  attained  a  fair  degree  of  success,  as  shown 
^^^   the  fact  that  it  paid  all  of  its  operating  expenses,  its  bopd,- 
interest,  and  a  3  per  c^nt  dividend  upon  its  capital  stock,, 
oft  ^^ds  outstanding  being  $100,000  and  the  capital  stock  an 
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equal  amount,   the  gross  sum  including  the  water  company's 
bonded  indebtedness. 

In  the  latter  part  of  "1916,  or  early  in  1917,  the  {mrties  who 
afterwards  formed  the  Lincoln  County  Power  Company  opened 
negotiations  with  Mr.  Castner  for  the  purchase  of  the  property 
and  rights  of  the  Portland  Power  &  Development  Company. 
Various  phases  of  the  reason  for  the  sale  by  the  Portland  Power 
&  Development  Company,  and  of  the  incidents  of  the  negotia- 
tion and  final  sale  were  given  in  the  testimony  presented  to  us 
at  our  hearings,  but  are  of  no  controlling  influence  in  this  mat- 
ter, with  the  exception  of  one  or  two  somewhat  important  occur- 
rences. Before  the  new  company  finally  agreed  to  the  pur- 
chase, attention  was  called  to  the  fact  that  the  existing  contract 
between  the  Power  &  Development  Company  and  the  Leather 
Company,  calling  for  the  use  of  a  considerable  quantity  of  water 
power,  was  an  obstacle,  and  the  electrical  company  declined  to 
make  the  purchase  unless  the  Leather  Company  would  agree  to 
substitute  for  the  contract  calling  for  water  power,  one  under 
which  electrical  energy  might  be  used.  ISilr.  Castner,  acting  for 
himself  and  certain  of  his  associates  in  the  Power  &  Develop- 
ment Company,  was  willing  to  consummate  the  sale,  and  finally 
agreed  to  substitute  for  the  Leather  Company's  existing  con- 
tract, one  which  called  for  the  use  of  electrical  energy,  provided 
the  new  contract  would  be  upon  practically  the  same  basis  of 
cost  to  his  Leather  Company  as  the  contract  he  was  giving  up. 
*Such  a  contract  was  drawn  and  put  into  effect,  and  is  now  in 
effect  Before  the  contract,  which  is  now  the  one  imder  which 
the  parties  are  operating,  was  put  into  final  form,  negotiations 
covering  a  period  of  six  months  were  carried  on,  and  the  con- 
tract was  finally  submitted  to  this  Commission  for  approval,  and 
its  approval  urged  by  counsel  representing  the  electrical  com- 
pany and  counsel  representing  the  Leather  Company,  the  at- 
torney for  the  electrical  company  being  the  one  who  had  been 
the  active  adviser  of  the  Company  froiu  the  time  of  its  incor- 
poration, and  who  was  thoroughly  familiar  with  all  of  the  affairs 
of  the  Company.  It  is  my  understanding  that  the  Leather  Com- 
pany fully  understood  that  it  had  a  contract  with  the  Portland 
Power  &  Development  Company  which  the  latter  was  bound  to 
carry  out  as  written;  that  the  Power  &  Development  Company 
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Tras  a  manufacturing  concern  and  a  private  corporation  over 
which  the  Public  Utilites  Commission  or  other  agency  of  the 
state  had  no  control ;  and  that  this  contract  could  be  enforced, 
and  that  in  substituting  this  contract  for  one  with  a  public  util- 
ity, an  important  property  right  was  being  either  given  up  or 
somewhat  abridged,  and  that  its  sacrifice  was  to  be  taken  into 
account  as  a  part  payment  for  electrical  energy  to  be  furnished 
during  the  life  of  the  contract.    We  have  no  way  of  knowing  the 
value  which  the  Leather  Company  or  the  electrical  company 
placed  upon  this  right,  but  if  we  assume,  as  is  argued  to  us^ 
that  the  present  contract,  figured  strictly  upon  the  price  at  pres- 
ent paid  for  energy,  is  a  losing  one  for  the*  Power  Company,  we 
must  also  take  into  account  the  fact  that  the  Leather  Company 
gave  up  or  permitted  to  be  abridged  its  rights  under  a  valid 
contract  having  a  number  of  years  to  run,  made  with  a  private 
corporation,  and  of  a  character  over  which  the  Public  Utilities 
Commission  would  have  no  sort  of  control.     If  the  contract,  as 
it  existed,  was  an  advantageous  one  for  the  Leather  Company, 
the  latter  had  a  right  to  either  insist  that  it  should  be  carried 
out  as  written,  or,  if  a  contract  with  another  agency  over  which 
the  state  did  have  control  was  substituted,  the  property  rights 
and  advantages  given  up  should  be  taken  into  full  account  by 
any  regulatory  body  as  it  undoubtedly  was  by  the  Leather  Com- 
pany when  the  substituted  contract  was  entered  into.     In  other 
words,  if  the  Leather  Company,  in  giving  up  or  abridging  its 
property  rights  in  this  original  contract,  regarded  this  part  of 
the  transaction  as  a  payment  towards  the  electrical  energy  to 
be  furnished  during  the  life  of  the  contract,  and  if  the  substitu- 
tion would  not  have  been  made  without  taking  this  matter  into 
account,  has  this  Commission  any  authority  to  revise  and  mater- 
rially  change  the  understanding  and  agreement  of  the  parties, 
if  the  contract  was  based  upon  what,  after  six  months'  negotia- 
tion, was  regarded  as  reasonably  adequate  and  full  considera- 
.  tion  ?    It  must  be  assumed  that  the  attorney  for  the  Power  Com- 
pany did  not  intend  to  deliberately  deceive  this  Commission 
when  he  came  before  us  with  this  contract,  negotiated  after  six 
months'  consideration,  and  represented  to  us  that  the  contract, 
so  far  as  the  period  of  time  involved  and  the  rate  was  concerned, 
was  fair  to  the  Company  and  placed  no  undue  or  unreasonable 
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burden  upon  the  other  customers.  We  must  also  assume  that 
the  attorney  for  the  Leather  Company,  during  this  same  period 
of  negotiation,  understood  and  properly  took  advantage  of  the 
fact  that  his  client  had  in  this  contract  a  property  of  some  value, 
and  that  if  a  new  contract  was  substituted  on  expressed  terms 
as  to  rates  which  might  ultimately  seem  low  and  unreasonably 
so,  he  would  be  necessarily  protected  by  the  fact  that  he  had 
made  a  substantial  part  payment  for  the  energy  by  giving  up 
his  property  right  in  a  contract  over  which  this  Commission 
had  no  control,  and  substituting  therefor  a  contract  which,  un- 
der the  law  as  it  now  exists,  this  Commission  may  control.  In 
addition  to  consenting  to  the  substitution  of  the  present  contract 
for  the  one  formerly  existing,  the  Leather  Company  entirely 
ohanged  over  its  mill  from  one  being  driven  by  means  of  shaft- 
ing attached  to  a  water  wheel  to  one  to  be  driven  by  electric 
motors.  The  evidence  is  that  the  Leather  Company,  in  electri- 
fying its  mill,  expended  more  than  $10,000. 

The  contract  calls  for  the  payment  of  a  rate  of  1  cent  per 
kilowatt  hour^  but  in  my  opinion  this  is  only  a  part  of  that  which 
is  actually  being  paid  for  energy.  I  do  not  know,  and  no  one 
can  definitely  tell  me,  the  value  of  the  contract  between  this 
private  manufacturing  corporation,  over  w^hich  the  state  had  no 
control,  and  the  Leather  Company.  It  was  of  some  value  beyond 
question,  and,  whatever  it  was  worth,  that  amount  was  agreed 
upon  as  an  advance  payment  for  electrical  energy  thereafter 
to  be  furnished,  and  is  in  addition  to  the  sum  of  1  cent  a  kilo- 
watt hour  mentioned  in  the  contract.  The  parties  themselves, 
during  the  period  of  six  months,  had  ample  opportunity  to  con- 
sider every  phase  of  the  matter,  including  wbatover  value  should 
be  placed  upon  this  contract  It  is  entirely  different  from  a 
case  where  an  individual  sells  land  to  a  railroad  company,  for 
instance,  and  accepts  in  payment  a  pass  entitling  himself  and 
his  family,  during  their  lives,  to  ride  at  will  without  the  pay- 
ment of  any  fare.  In  such  an  instance,  no  one  can  tell  how 
long  the  railroad  would  have  to  freely  cany  some  or  all  of  these 
individuals.  No  one  can  tell  how  much  it  will  cost  the  railroad 
to  fulfill  such  a  contract.  The  matter  we  are  considering  dif- 
fers very  materially  from  such  a  contract.  The  contract  we 
are  considering  is  for  a  definite  period  of  time,  and  the  charac- 
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ter  of  the  business  to  be  conducted  was  such  that  the  parties 
knew,  with  very  general  definiteness,  the  amount  of  energy  that 
would  be  required.     Hence  the  parties  were  able  to  determine 
about  how  much  energy  the  electrical  company  would  have  to 
deliver;  it  was  known  with  some  definiteness  about  how  much 
siieh  enorg;\'  would  cost;  and  hence  it  was  an  easy  and  a  per- 
fectly legitimate  matter  for  the  parties  to  agree  that  any  bal- 
ance which  would  be  due  the  electrical  company  for  energy  de- 
livered within  the  period   covered  by  the  contract  was  fully 
paid  in  advance  by  the  giving  up  of  the  old  contract,  and  the 
substitution  of  the  new  one.    I  am  unable  to  see  any  similarity 
in  law  between  the  contracts  to  which  the  electrical  company's 
attorney  calls  attention,  and  which  have  been  decided  by  the 
^  Scleral  Court,  and  the  contract  which  we  are  considering.     In 
*ie  one  instance,  the  term  was  indefinite;  the  amount  or  value 
^t  the  thing  given  up  was  indefinite;  and  the  price  to  be  actual- 
ly paid  was  in  consequence  not  susceptible  of  any  ascertainment 
In  this  instance,  the  contract  is  for  a  fixed  term,  and  the  diiFer- 
onco  between  the  vaJue  of  electricity  to  be  delivered  and  a  pay- 
^"^^t  therefor  made  in  cash  and  the  contract  given  up  could  be, 
^nd     Undoubtedly  was,   ascertained  and  agreed   upon  as  being 
P'"opo^ly  ^\^Q  necessary  advance  pavment  for  service  to  be  ren- 

>^   ~^^     is   interesting  to  note  that  when  the  Portland  Power  & 

^^lopment   Company   was  operating  the  electric   plant   and 

^     -^t^l^'ing  the  Leather  Company  with  all  the  power  which  it 

^^^     on  the  per  ton  basis,  the  revenue  received  from  this  source 

^  "trhe  Power  Company's  other  activities  was  sufficient  to  show 

^         ^^Xatively  substantial   profit  from   operations,   and  that  the 

\^      ^^^^nt  charged  to  the   Leather   Company  upon   the   per  ton 

^x^  ^  ^    was  a  less  amount  per  ton  of  product  than  the  amount 

Q^     '^^  the  Leather  Company  is  now  paying  under  the  existing 

tK        X-act.     The  Leather  Company  produced  figures  showing  that 

t^        Amount  which  it  paid  for  power  on  the  per  ton  basis,  prior 

i|.    ^    V:ie  present  contract,  was  only  about  half  the  amount  which 

..^^  now  paying  under  the  present  rate  per  ton  of  product. 
^   '^  Tiis  somewhat  long  and  involved  explanation  of  the  lieather 
-^^^^pany's  contract  as  related  to  the  present  and  former  com- 
}>^>^!^^  is  necessary  for  the  reason  that  the  present  complainant 
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desires  to  file  a  new  power  rate,  and  asks  the  Commission  to 
consider  the  Leather  Company  contract,  and  to  determine  and 
decree  that  the  rate  provided  for  in  that  contract  is  unlawfully 
discriminatory,  that  further  perfonnance  of  the  contract  is  un- 
lawful, and  that  the  Leather  Company  should  go  upon  the  same 
basis  as  other  power  customers  who  are  not  under  contractual 
relations.  The  complainant  presented  evidence  which  is  claimed 
to  fully  support  its  contention  that  the  Leather  Company  con- 
tract is  a  losing  one  for  the  Power  Company.  One  statement 
made  is  to  the  effect  that  the  Leather  Company  uses  57  per  cent 
of  the  entire  output  of  the  Power  Company's  energy,  and  pays 
less  than  20  per  cent  of  the  total  revenue  received  by  the  Com- 
pany. The  complainant  also  presents  evidence  tending  to  show 
the  very  heavy  drain  and  tax  which  the  Leather  Company  is 
claimed  to  make  upon  the  Power  Company,  and  also  a  statement 
indicating  the  amount  which  the  Leather  Company  and  various 
other  power  customers  are  now  paying  under  existing  rates  or 
contracts,  and  what  each  would  pay  under  the  power  schedule 
proposed.  In  the  case  of  some  ccnsumers,  the  increase  is  rela- 
tively small;  in  the  case  of  others  the  increase  is  nearly  50  per 
cent;  in  one  instance  74.5  per  cent;  and  in  the  case  of  the  Leath- 
er Company  82.4  per  cent.  Stated  in  terms  of  dollars  and 
cents,  the  Leather  Company,  for  the  six  months'  period  ending 
December  31,  1919,  paid  for  its  power  $4,290,  and  under  the 
proposed  rates  would  have  paid  $7,817.85,  an  increase  of  $3,- 
527.85  for  the  six  months'  period.  While  the  effect  in  dollars 
and  cents  of  an  increase  in  rates  upon  a  particular  customer  or 
group  of  customers  is  by  no  means  controlling,  I  cannot  ignore, 
any  more  than  can  the  Leather  Company  ignore,  an  increase  of 
approximately  $7,500  a  year  in  its  power  bill,  which  increase, 
according  to  the  statement  of  Mr.  Castner,  would  put  the  Leath- 
er Company  entirely  out  of  business.  As  before  stated,  the 
increase  is  not  of  controlling  force,  but  it  naturally  and  necessar- 
ily makes  me,  with  greater  care,  scrutinize  the  existing  con- 
tract and  its  legality,  and  to  ask  myself  again  whether  the  giv- 
ing up  of  the  old  contract,  being  as  it  was  at  the  time  considered 
a  sufficient  advance  payment  to  warrant  the  1-cent  rate,  should 
not  cause  the  Commission  to  regard  the  incident  as  closed,  and 
not  attempt  to  substitute  its  judgment  as  to  the  adequacy  of 
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the  payment  for  that  of  the  parties  who  at  the  end  of  six  months 
were  entirely  satisfied. 

It  is  imdoubtedly  the  law  that  if  on  a  complaint,  such  as  the 
one  'we  are  now  considering,  evidence  is  presented  which  shows 
that  a  contract  which  a  power  company  is  under  some  obliga- 
tion to  carry  out  is,  in  fact,  for  any  reason  unlawful,  or  if  its 
further  performance  has  become  unlawful,  the  Commission  has 
the  authority,  and  is  charged  with  the  duty,  of  preventing  the 
carrying  out  of  the  contract  by  substituting  for  the  rate  men- 
tioned in  the  contract  another  rate  which  shall,  under  all  the 
circumstances,  be  reasonable  not  only  to  the  particular  cust(Mner, 
but  to  the  other  customers.     This  rule  of  law  is  based  upon  the 
theory  that  all  rates  shall  be  just  and  reasonable,  and  as  between 
customers  and  classes  of  customers  there  shall  be  no  unlawful 
discrimination.     It  is  equally  true,  however,  that  where  a  pow- 
er company  and  a  customer,  after  full  investigation  and  con- 
sideration, have  entered  into  a  contract  believed  by  the  parties 
to  embrace  full  payment  for  all  services  to  be  rendered,  this 
Commission  has  no  authority  to  require  an  abandonment  of 
such  a  contract  unless  it  is  made  to  clearly  appear  that  the  par- 
ties to  the  contract  have  either  desigaedly  or  without  full  un- 
derstanding entered  into  a  contractual  relation  which  is  either 
an  undue  burden  upon  the  company  or  upon  other  customers. 
The  evidence  in  this  case  falls  far  short  of  satisfying  me  that 
the  parties  to  this  contract  did  not  fully  understand  all  of  its 
component  elements  and  did  not  believe  that  at  the  time  it  was 
made  the  contract  amply  provided  not  only  full  payment  for 
services  to  be  rendered,  but  fully  protected  and  compensated 
the  Power  Company  as  well  as  present  and  prospective  customers. 
It  is,  of  course,  true  that  since  the  contract  was  made,  and  as- 
suredly since  the  original  contract  was  made,  all  costs  of  oper- 
ation have  veiy  materially  increased,  making  it  necessary  for 
all  kinds  of  public  utility  companies  either  to  increase  .their 
rates,  decrease  their  service,  or  stand  a  very  substantial  loss. 
But  contracts  involving  a  term  of  years  are  made  for  certaiu 
definite  reasons.     Ordinarily,  the  utility  company,  especis^lly  if 
it  is  to  increase  its  development,  wants  to  be  sure  that  a  par- 
ticularly large  customer  will  continue  to  be  a  customer  during 
a  considerable  period  of  time.     The  customer,  in  arranging  his 
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biisiuess  affairs  for  the  future,  desires  to  know  the  exact  part 
M^iieh  his  power  eost  will  plav  in  his  total  cost  of  production 
during  a  period  of  years.  If  the  price  at  which  the  Company 
could  produce  the  energy  materially  decreases,  the  Company  is 
the  gainer  and  the  customer  the  loser.  If  the  cost  of  operation 
materially  increases,  the  customer  is  the  gainer  and  either  the 
Company  or  its  other  customers  must  be  the  losers.  It  is  a 
matter  of  give  and  take,  and  companies  all  over  the  country 
have  made  long  term  contracts  with  the  approval  of  Commis- 
sions, and  no  such  contract  has  been  set  aside  except  upon  proof 
of  the  character  and  involving  the  consequences  and  legal  prin- 
ciples already  stated. 

For  reasons  herein  stated,  I  am  unable  to  concur  with  my 
associates  in  their  conclusion  that  the  Leather  Company  con- 
tract can  be  disregarded,  and  this  Company  hereafter  chai-ged 
the  rates  granted  for  other  power  customers.  With  this  excep- 
tion, I  concur  with  the  majority  opinion. 


MAIXE  PUBIilC  UTILITIES  COMMISSIOX. 

RE  BAR  HARBOR  &  UNION  RIVER  POWER  COMPANY. 

[F.   C.  02.] 

Valuation  —  Going  value  —  Water. 

1.  No  aHowaiice  was  made  for  going  value  of  a  water  utility, 
where  the  evidence  indicated  that  the  present  owner  had  purchased  the 
property  at  a  price  which  included  any  existing  going  concern  value. 

Rates  —  Duration  of  schedule  —  Electricity, 

2.  An  increased  electric  rate  schedule  was  authorized  with  the 
right  upon  the  part  of  the  company  to  submit  a  revision  in  case  the 
expected  result  was  not  obtained. 

Rates  —  Water  —  Prices, 

3.  The  price  per  hydrant  for  fire  service  is  not  the  true  measure 
of  the  value  of  the  entire  service,  but  the  gross  revenue  needed  and  the 
area  and  value  of  the  property  protected  are  necessarily  considered; 
and  the  amount  which  must  be  ordinarily  paid  for  public  lire  protec- 
tion is  about  32  per  cent  of  the  gross  revenue  needed. 

Rates  —  Fire  protection  —  Contingent  upon  taxes. 

4.  Increased  rates  for  fire  protection  service  were  allowed  to  a 
water  utility,  with  a  provision  that,  in  case  of  increased  taxes,  these 
rates  should  be  increased  accordingly  to  maintain  the  same  amount  of 
revenue  in  excess  of  taxes. 

[April  12,  1921.] 
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Application  for  approval  of  a  proposed  increase  in  water 
rates;  increased  rates  authorized. 

By  the  Commission:  On  September  29,  1916,  Enibert  C. 
Osgood  and  a  considerable  number  of  other  citizens  of  Ells- 
worth filed  a  complaint  against  the  rates  of  the  Bar  Harbor  & 
Union  River  Power  Company,  for  water  service  in  the  city  of 
Ellsworth.  After  notice  to  all  parties,  the  Commission  had 
several  preliminary  hearings  and,  in  connection  with  the  same, 
ordered  a  valuation  of  the  property  of  the  company  used  in  its 
service  to  the  public  as  a  water  company,  and  following  such 
valuation  and  hearing?,  the  Commission  on  June  20,  1918,  ren- 
dered its  decision  fixing  the  rates  for  service  and  requiring  a 
schedule  thereof  in  accordance  with  the  decision  to  be  file<L 
Such  schedule  was  filed  and  has  since  been  in  force.  The  order 
required  that  service  thereafter  rendered  should  be  in  accord- 
ance with  the  schedule  and  should  continue  on  and  after  July 
1,  1918,  and  until  otherwise  ordered. 

In  connection  with  the  decision  of  the  Commission,  a  valua- 
tion of  the  property  of  the  company  devoted  to  water  service 
was  attempted.  For  reasons  stated  in  the  opinion,  we  were  un- 
able to  fix  any  so-c»alled  "goiu^  concern  value." 

On  September  23,  1920,  the  company  filed  with  the  Commis- 
sion a  statement  showing  its  operating  revenues  and  expenses 
for  the  year  1919,  which  resulted  in  a  deficit  of  $3,383.63.  The 
same  statement  showed  that  during  the  twelve  months  ended 
August  31,  1920,  the  deficit  was  $4,300.17.  The  company  asked 
that  its  Schedule  Xo.  5,  filed  with  its  application,  be  substituted 
for  its  existing  schedule,  such  substitution  resulting  in  a  sub- 
stantial increase  in  all  of  its  private  and  public  rates. 

On  October  18,  1920,  the  Commission  set  the  matter  for 
hearing  at  the  supreme  judicial  court  room  at  Ellsj^^orth,  on 
Tuesday,  Xoveml)(»r  9,  1920,  at  which  time  and  place  a  hearing 
was  held,  the  company  being  represented  by  its  attorney  and 
the  public  being  represented  by  several  very  able  attorneys. 
The  hearing  was  not  closed  but  was  followed  by  several  other 
hearings  and  by  written  arguments  of  counsel.  Professor  An- 
derson, who  made  an  inventory  and  submitted  a  valuation  of  the 

company's  property,  testified  at  two  of  these  hearings  and  sub- 
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mitted  his  opinion  as  to  valuation,  including  therein  the  several 
so-called  "overheads,"  among  which  were  "working  capital" 
And  "going  concern  value."  We  have  had  our  engineer  and  our 
engineering  and  accounting  forces  go  carefully  over  Professor 
Anderson's  figures  and  report  to  us,  and  we  have  given  very 
-careful  study  and  attention  to  all  of  the  evidence  in  the  case. 

[1]  We  shall  not  undertake  to  go  into  detail  with  reference 
to  Professor  Anderson's  very  elaborate  report  or  to  the  very 
extensive  report  submitted  by  our  own  forces.  Professor  An- 
derson's original  valuation  was  submitted  on  October  29,  1917, 
and  was  based  upon  average  figures  over  the  five-year  period 
ending  in  1916.  His  conclusion  was  that  the  reproduction  new 
'  cost  of  the  property  devoted  to  water  service,  including  all  over- 

*  heads,  was  $163,965,  and  that  the  reproduction  cost  of  the  same 
less  depreciation  was  $136,214.  Our  engineering  force  has 
recast  Professor  Anderson's  figures,  using  the  five-year  period 
ended  in  1917,  for  the  reason  that  we  have  used  that  period  in 
practically  all  of  our  valuations,  as  being  more  representative 
than  the  five-year  period  ended  in  1916.    In  its  earlier  decision, 

'  the  Commission  fixed  the  fair  value  of  the  property  other  than 
going  concern  value  at  $96,139.  Our  engineer  has  increased 
this  amount  in  accordance  with  the  revised  figures  obtained  by 
using  the  five-year  period  ended  in  1917,  and,  not  including 
going  concern  value,  arrives  at  a  figure  of  reproduction  less 
depreciation  of  $113,306  as  the  fair  value  of  the  property  of 
the  respondent  company  devoted  to  water  service,  exclusive  of 
going  concern  value.  With  reference  to  going  concern  value, 
Professor  Anderson  submits  several  suggestions  as  to  the  meth- 
od of  determining  such  value.  While  we  have  given  each  con- 
sideration, we  are  not  able  to  entirely  adopt  any  of  them.  Going 
concern  value  may  or  may  not  exist  in  a  given  property.  In 
many  instances  it  is  difficult  to  accurately  determine  the  amount 
which  should  be  allowed,  even  though  convinced  that  some 
amount  is  shown  to  be  necessary.  Ordinarily,  this  Commission 
would  favor  the  method  of  determining  what  amount,  if  any, 
during  the  formative  period  of  the  company,  it  failed  to  earn  a 
just  return  upon  the  fair  value  of  its  property.  In  this  case, 
the  water  company,  during  its  formative  period,  was  not  owned 
or  controlled  by  the  present  respondent,  and  we  have  not  had 
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presented  to  us  auy  evidence  to  indicate  whether,  during  that 

Period,  there  was  or  was  not  any  such  failure  to  earn  a  fair  re- 

^Tn.    Such  evidence,  as  was  presented,  indicates  that  at  the 

^^^^  the  present  respondent  became  possessed  of  the  property, 

''^ghts,  and  franchises  of  the  old  water  company,  an  agreed  price 

"therefor  was  paid,  and  there  does  not  seem  to  be  any  room  for 

^oubt  that  all  elements  of  value,  including  any  going  concern 

^^ue,  must  have  been  considered  by  the  sellers  and  the  purdias- 

^^  in  arriving  at  a  price,  and  the  amount  paid  by  the  present 

^^Pondent  included  and  absorbed  any  going  concern  value  which 

y  have  existed.    It  follows  that  from  the  time  of  the  acquisi- 

^  ^  of  tile  property  by  the  present  company,  the  latter  was  oi- 

^Uled  to  a  return  upon  the  fair  value  of  all  its  property,  if  the 

same  could  be  obtained  at  reasonable  rates,  and  included  in  this 

fair  value  should  be  any  going  concern  value,  if  the  same  could 

he  abown  to  exist,  in  addition  to  the  value  of  the  physical  prop- 

^^J'  and.  other  overheads.     The  Commission  is  unable  to  find 

'^ythixig  in  the  evidence  to  warrant  the  inclusion  of  any  amount 

.  firoixig  concern  value,  and  we,  therefore,  fix  and  determine  & 

"^alvie  of  the  respondent's  property  devoted  to  this  public 

*r^^    tte  above  sum  of  $113,306. 

^^^_J    -A.t  reasonable  rates  can  the  company  obtain  its  operating 

X»^^^^^^3,  taxes,  depreciation,  and  a  fair  return  upon  this  value  t 

^^o\»r  ^^^^^^^V^^y^  report  for  the  year  ended  December  31,  1920, 

erxti  ^    ^-^*^t  i*8  entire  operating  revenue  was  $11,170.44  and  its 

2a^  cT     ^^P®^**^^  expenses  $14,407.89,  leaving  a  deficit  of  $3,- 

®Poi^^  We  have  gone  carefully  over  the  report  of  the  re- 

ci^^     ^^^t's  operating  expenses  and  find  therein  nothing  to  criti- 

eoo*!  ^"^^d  do  ^ot  see  and  have  not  had  our  attention  called  to  any 

pgj.     ^^^^ies  to  be  practiced  in  reduction  of  such  operating  ex- 

fjnj      ^-^      It  follows  that  either  the  company  must  continue  to 

jel^  ^^"     deficit  or  it  must  obtain  more  revenua     Looking  at  its 

d^^    ^^le  of  rates  for  both  private  and  public  service,  we  con- 

iiiQ^       that  there  can  be  some  reasonable  increases  in  both.    The^ 

tttt^   ^-^es,  however,  cannot  be  sufficient  to  yield  any  substantial 

tat^^^  upon  any  value  of  the  property  and  still  be  reasonable 

gtQ     '^         We  cannot  lose  sight  of  the  fact  that  people  generally 

tti^^^'t:  this  time  looking  for  and  hoping  for  reductions  rather 

M;^;^     ^increases.    It  is  believed  that  operating  expenses  wiH  be 
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lessening,  and  that  no  undue  burden  should  at  this  time  be  placed 
upon  the  customers  of  public  utility  companies.  While  this  is, 
of  course,  true,  it  is  equally  true  that  the  company  that  has  been 
rendering  reasonably  good  service  at  rates  which  have  not  yield- 
ed operating  expenses  and  will  not  yield  operating  expenses 
must  be  reasonably  assisted,  if  the  increases  necessary  do  not 
result  in  unreasonable  rates.  We  are,  therefore,  required  in 
the  performance  of  our  duties  to  carefully  scrutinize  all  of  the 
existing  rates  of  this  company.  We  shall  cause  to  be  prepared 
a  schedule  of  domestic  rates  and  require  the  company  to  put 
the  same  in  effect,  with  the  right  upon  the  part  of  the  company 
to  submit  a  revision  in  case  the  expected  result  is  not  obtained. 

[3]  With  reference  to  the  so-called  public  rates  or  the  rates 
for  fire  service,  we  find  the  company  is  receiving  for  this  serv- 
ice the  s\mi  of  $2,030  per  year  for  56  hydrants  and  that  the 
company's  schedule  of  rates  calls  for  $30  per  hydrant.  We  have 
several  times  had  occasion  to  say  that  the  price  per  hydrant  was 
not  the  true  measure  of  the  value  of  the  entire  service  but  that 
the  gross  revenue  needed  and  the  area  and  value  of  the  property 
protected  were  necessarily  to  be  carefully  considered. 

It  is  a  delicate  matter,  we  realize,  to  attempt  to,  in  any  way, 
criticize  the  taxes  levied  by  a  municipality,  but  we  do  feel  that 
we  have  a  right  to  call  attention  to  the  relation  between  the  taxes 
paid  by  a  public  service  company  and  the  amount  which  it  re- 
ceives for  services  rendered  to  the  municipality  levying  the 
taxes.  In  the  city  of  Ellsworth  this  company  paid  in  1920  a  tax 
of  $3,237.06,  of  which  the  sum  of  $2,988.60  was  upon  water  prop- 
erty. '  The  company  received  from  the  city  the  sum  of  $2,030. 
It  is  of  course  true  that  the  use  to  which  the  company  put  the 
pi^operty  upon  which  it  was  paying  a  tax  was  not  entirely  in  a 
public  service,  but,  as  we  have  had  occasion  to  say  in  other  cases, 
the  amount  which  must  be  ordinarily  paid  for  public  fire  pro- 
tection is  about  32  per  cent  of  the  gross  revenue  needed.  Surely 
the  gi-oss  revenue  needed  by  this  company  is  not  less  than  the 
amount  of  its  operating  expenses,  and  32  per  cent  of  this  amount 
would  be  considerably  more  than  the  amount  paid  for  public  fire 
protection  plus  the  proportion  of  the  tax  which  may  be  said  to 
be  levifed  upon  property  devoted  entirely  to  this  public  service. 
ii  tio  these  operating  expenses  there  should  be  added  something 
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for  return  upon  investment,  this  amount  would  be  very  mater- 
ially increased  and  the  32  per  cent  would  have  to  be  fiirurod  up- 
on this  increased  amount.  In  our  view  of  the  matter  wv  cannot 
at  reasonable  rates  provide  anywhere  near  a  fair  return  upon 
the  fair  valuQ  of  the  company's  property.  We  can,  however, 
treat  both  the  company  and  its  customers  more  fairly  than  either 
gi'oiip  is  treated  under  the  existing  rates. 

[4]  AVe  have  found  that  in  some  instances  where  we  have 
undertaken  to  justly  establish  rates  for  public  fire  protection, 
tie  municipality  has  very  promptly  increased  the  taxes  tq  be 
paid  by  the  company  in  an  amount  almost  identical  with  the 
increases  in  municipal  rates.     This  practice  does  not  result  in 
justice  to  the  company  and  if  pennitted  would  entirely  neu- 
^alize  any  effort  of  the  Commission  to  give  the  company  and 
the  customers  fair  treatment.    In  the  present  case,  we  are  satis- 
fied that  the  company  should  be  receiving  at  least  $2,000  more 
^han  it  now  receives  for  this  public  fire  protection,  and  we  shall 
Provide  in  our  order  that  the  increase  in  public  fire  protection 
^^^11  be  $2,000,  resulting  in  the  rate  for  this  service  in  Ells- 
/^^'tli  being  the  amount  of  $4,030,  in  addition  to  the  sum  of 
^f^SS.GO  assessed  as  taxes,  and  that  said  amount  of  $4,030  shall 
yi^  ^jrcrlusive  of  any  amount  assesseii  as  taxes  in  addition  to  said 
^    ^SS.60,  the  idea  being  that  the  company  is  entitled  to  re- 
^i^'^    :foT  public  fire  protection  $4,030  in  addition  to  the  amount 
^^^liicrii    it  ig  required  to  pay  in  taxes  to  the  city  of  Ellsworth 
fiiyov&    *2,988.60.     This  increase  of  $2,000  still  leaves  a  deficit. 
"^^    «.  x*^  imable  to  conclude  that  a  sufficient  increase  in  domestic 
tatos    <*^ii  \yQ  regarded  as  reasonable,  which  will  yield  an  amount 
sulxio  i^^3j^^  to  constitute  an  adequate  and  fair  return  upon  the 
Talxx^    of  the  respondent's  property.    Our  first  duty  is  to  require 
rft  ^s    '^^''hich  shall  be  reasonable  to  the  customer  and  at  the  same 
tipa^    ^Xideavor  to  provide  that  no  deficit  results.    In  the  schedule 
^  ^^Ix     ^e  submit  we  shall  provide  for  as  near  a  $1,500  increase 
•-^  pirx^.^^g  or  domestic  rates  as  is  possible. 
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.    MASSACHUSETTS  DEPARTMENT  OP  PUBLIC  UTILITIES. 

BE  SOMERVILLE  MEDICAL  SOCIETY. 
[D.  P.  U.  408.] 

Rates  —  Telephones  —  Doctors  —  Classification, 

1.  The  use  made  by  a  doctor  of  medicine  of  a  telephone  at  his 
residence  is  properly  classed  as  a  business  use,  subject  to  business 
rates. 

Bates  —  Telephones  —  Classification  —  Doctors. 

2.  A  doctor  of  medicine  content  with  the  insertion  of  the  abbrevia- 
tion "Dr."  after  his  name  in  the  directory  without  the  word  "physician** 
would  necessarily  have  his  telephone  classified  as  a  business  telephone 
unless  he  admits  that  his  use  of  the  telephone  at  his  residence  is  pri- 
marily for  occupational  purposes,  or  if  the  evidence  clearly  indicates 
that  this  is  the  primary  or  chief  use  to  which  his  telephone  is  being  put. 

[June  3,  1921.] 

Petition  of  a  medical  society  regarding  classification  of  doc- 
tors of  medicine  in  a  telephone  directory  and  rate  schedule;  petir 
tion  dismissed  without  prejudice. 

By  the  Department:  This  is  a  petition  of  the  Somerville 
Medical  Society  objecting  to  doctors  of  medicine  being  included, 
under  certain  circumstances,  within  the  business  qlassificatiou 
of  the  New  England  Telephone  &  Telegraph  Company. 

The  company,  in  its  schedule  of  rates,  distinguishes  between 
business  and  residence  service,  and  makes  a  higher  rate  in  the 
former  case  than  in  the  latter.  In  its  ^^commercial  practices" 
it  provides  that  "residence  service  rates  permit  the  use  of  the 
service  for  social  or  domestic  purposes,  but  do  not  permit  extensive 
local  use  for  business  purposes."  "The  use  of  the  service  by 
.  ,  .  physicians  .  .  .  who  have  one  main  station  only  ...  is 
obviously  primarily  for  business  purposes,"  and  "the  advertis- 
ing in  any  way  of  a  station  designation  by  anj  subscriber  shall 
be  considered  as  proper  evidence  that  the  use  of  the  service  is 
not  primarily  for  social  or  domestic  purposes."  It  has  recently 
endeavored  to  apply  these  tests  to  physicians  whose  alleged  pri- 
mary use  of  their  telephone  service  at  their  residences  is  for 
the  pursuit  of  their  profession.  It  is  to  this  application  of  the 
classification  that  objection  is  made  by  the  petitioners  in  this 
case. 

We  are  not  concerned,  in  this  matter,  with  the  difference  be- 
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twecn  telephones  at  places  of  business  as  opposed  to  telephones 
at  residences,  and  we  do  not,  therefore,  attempt,  at  the  p;L-escnt 
time,  to  pass  upon  the  soundness  of  this  distinction.  We  are 
onlj  concerned  with  the  question  of  the  use  by  doctors  of  medi- 
cine of  telephones  at  their  residences.  The  distinction  wTiich 
the  company  makes  in  the  uses  of  telephones  at  residences  is, 
taking  their  schedules  and  practices  as  a  whole,  one  based  upon 
the  question  of  primary  use,  and  the  rate  depends  upon  whether 
the  primary  use  of  the  telephone  at  a  residence  is  for  business 
purposes,  on  the  one  hand,  or  for  social  or  domestic  purposes  on 
the  other.  The  phrases  w^hich  occur  in  the  company's  "commer- 
cial practices,"  quoted  above,  beyond  establishing  this  distinc- 
tion, merely  constitute  presumptions  or  rules  of  evidence  for 
the  detenjaination  of  the  application  of  the  test  in  particular 
cases.  This  was  the  interpretation  given  them  at  the  hearing 
by  the  counsel  of  the  company,  and  seems  to  us  essentially  sound. 
As  all  arguments  in  this  case  have  been  addressed  solely  to  the 
application  of  this  test  in  this  particular  matter,  we  do  not  re- 
gard the  soundness  of  the  distinction  itself  as  necessarily  in- 
volved in  the  decision  of  this  case,  and  we  do  not,  therefore,  un- 
dertake to  pass  upon  it  at  the  present  time. 

The  real  questions  before  us,  therefore,  are  whether  the  use 
made  by  a  doctor  of  medicine  of  a  telephone  at  his  residence  can 
ever  properly  be  classed  as  a  business  use  within  the  meaning 
of  the  schedules  and  practices  of  the  company,  and  if  so,  when. 

[1]  It  is  argued  by  the  petitioners  that  the  practice  of  medi- 
cine is  not  a  business.  This  would  undoubtedly  be  tine  if  the 
test  were  the  difference  between  business  and  professional  use. 
Here,  however,  the  contrast  is  between  business  and  social  or 
domestic  iise,  and,  as  a  consequence,  we  think  the  w^ord  "business'' 
is  meant  to  cover  not  only  all  businesses  in  the  strictest  sense  of 
that  term,  but  also  all  professions,  vocations,  or  occupations  by 
which  livelihoods  are  made.  The  underlying  purpose  of  the 
classification  is  to  enable  the  user  of  the  telephone  for  social  or 
domestic  uses  to  have  that  service  at  a  lower  rate  rlum  the  user 
for  occupational  purposes.  While  nobody  can  dviiy  the  noble 
and  beneficient  nature  of  the  profession  of  medicine,  it  seems 
equally  clear  that  nobody  can  deny  that  its  practice  is  the  meth- 
od through  which  most  doctors  of  medicine  earn  their  living. 
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So  it  seems  to  us  evident  that,  when  we  endeavor  to  contrast 
occupational  uses  with  social  or  domestic  uses,  we  must  include 
in  the  former  term  uses  of  the  telephone  at  residences  made  in 
tlie  course  of  the  practice  of  medicine,  however  much  we  must 
recognize  that  manv  doctors  of  medicine  are  actuated  in  the 
])ractice  of  their  profession  not  so  much  hv  the  tliought  ot  jier- 
>()nal  pecuniary  gain  as  hy  the  desire  to  be  of  service  to  man- 
kind. 

Some  emphasis  has  been  put  by  the  petitioners  upon  the  fact 
that  most  of  the  use  of  doctors'  telephone  service  is  made  not 
by  the  doctor  calling  up  a  patient,  but  by  the  patient  seeking 
the  advice  or  assistance  of  the  doctor ;  or,  to  put  it  more  briefly, 
that  most  of  the  calls  are  inward  calls  instead  of  outward  ones. 
This  does  not  sei*m  to  us  to  alter  substantially  the  real' nature  of 
the  transaction.  It  is  probably  true  that  many  commercial 
houses  pay  large  rents,  not  so  much  to  enable  them  to  be  in  a 
good  position  to  call  upon  their  customers,  as  to  be  readily  ac- 
cessible themselves  to  the  denumds  of  those  who  wish  to  deal 
with  them.  The  same  is  undoubtedly  true  of  the  use  of  the 
telephone  by  many  commercial  concerns.  Whether  the  telephone 
is  there  primarily  to  enable  the  doctor  to  call  up  a  patient  or 
a  nurse,  or  to  enable  a  nurse  or  a  patient,  or  the  patient's  family 
to  call  up  the  doctor,  does  not  change  the  nature  of  the  situa- 
tion. It  is,  in  any  event,  all  connected  with  and  an  inseparable 
part  of  the  doctor's  practice  of  his  profession. 

AVe  are,  therefore,  constrained  to  hold  that  there  may  be  cases 
where  the  use  of  telephone  sen-ice  by  a  doctor  of  medicine  at  his 
residence  constitutes  primarily  an  occupational  use  within  the 
meaning  of  the  classification  of  the  company  as  we  construe  it. 

The  next  question  is,  under  what  circumstances,  use  of  the 
telephone  by  a  doctor  of  medicine  at  his  residence  shall  be  re- 
garded as  primarily  an  occupational  use. 

[2]  We  do  not  agree  with  the  statement  made  in  the  com- 
pany's "commercial  practices"'  that  "the  use  of  the  service  by 
.  ,  ,  physicians  .  .  .  who  have  one  main  station  only 
.  .  .  is  obviously  primarily  for  business  purposes,'^  and  we 
are  opposed  to  the  application  of  this  standard  as  a  final  test. 

The  petitioners  contend  that  the  word  "doctor"  is  not  only  a 
designation  of  an  occupation  but  also  a  title  and,  in  many  in- 
P.U.R.1921D. 
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stances,  an  important  mode  of  identification.  The  company 
acqiiiescevS  in  this  view  and  is  entirely  content  that  in  the  future 
the  abbreviation  "Dr."  may  appear  in  the  telephone  directory 
after  a  doctor's  name  without  that  being  taken  to  indicate  that 
bis  use  of  the  telephone  at  his  residence  is  primarily  occupation- 
al as  opposed  to  social  or  domestic.  We  understand  that  here- 
after the  abbreviation  "Dr."  will  be  inserted  after  the  name  of 
any  doctor  who  desires  it,  without  prejudicing  in  the  slightest 
d^ree  his  claim  that  the  use  of  his  telephone  at  his  residence 
is  primarily  social  or  domestic.  The  company  feels,  however, 
that  if  he  desires  the  word  "physician"  inserted  after  his  name, 
that  this  term  cannot  be  justified  as  a  title  or  mark  of  identifi- 
cation, but  must  stand  as  a  description  of  his  occupation,  and 
consequently,  that  where  this  word  is  desired  after  the  name, 
the  company  will  feel  justified  in  treating  that  service  as  pri- 
marily occupational  service.  This  attitude  of  the  company  was 
developed  by  suggestions  from  the  members  of  the  Commission 
during  the  course  of  the  hearings.  It  seems  to  us  a  reasonable 
one,  and  is,  accordingly,  adopted  by  us  as  tlie  expression  of  the 
views  of  this  Department,  also,  in  this  matter. 

This  leaves  the  situation,  then,  in  this  shape:  A  doctor  of 
medicine  who  desires  the  word:  "physician"'  inserted  after  his 
name  may  be  treated  by  the  company  as  having  definitely  stat- 
ed that  his  use  of  the  telephone  at  his  residence  is  primarily  for 
occupational  purposes.  A  doctor  of  medicine,  on  the  other  hand, 
who  does  not  desire  the  word  "physician"  inserted  after  his 
name,  but  is  content  with  the  insertion  of  the  abbreviation  "Dr." 
thereafter,  shall  not  be  bound  by  the  interpretation  stated  above, 
but  shall  pay  business  rates  only  (1)  if  he  admits  that  his  use 
of  the  telephone  at  his  residence  is  primarily  for  occupational 
purposes,  or,  (2)  if  he  does  not  concede  this  fact,  but  the  evi- 
dence clearly  indicates  that  this  is  the  primary  or  chief  use  to 
which  his  telephone  is  being  put, — which  we  hope  will  very 
rarely  prove  to  be  the  case.  Where,  however,  the  use  of  his  tele- 
phone at  his  residence  is  primarily  for  social  or  domestic  pur- 
poses, the  doctor  is  bound  to  pay  only  residential  rates. 

Very  likely  a  number  of  physicians  have  reported  their  tele- 
phones one  way  or  the  other  without  the  foregoing  distinctions 
dearly  in  mind.  It  seems  to  us  highly  proper,  therefore,  that 
1M.R.1021D. 
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the  company  should  base  its  future  ratings  of  doctors  upon  such 
listing  as  may  be  adopted  and  such  classifications  as  may  result 
therefrom  in  the  light  of  this  decision^  and  should  disregard 
such  listing  and  such  classification  of  physicians  at  their  resi- 
dences as  has  been  previously  made.  The  company  should,  in 
brief,  recanvass  the  situation  anew. 

In  view  of  the  consent  of  the  company  to  comply  with  the 
foregoing  views,  it  seems  unnecessary  at  the  present  time  to  make 
any  order  in  the  premises  except  a  formal  one,  and  it  is  accord- 
ingly 

ORDERED,  That  this  petition  be  dismissed  without  preju- 
dice 

By  order  of  the  Commission. 

Note. — Rates. 

/.  In  generalf  308. 
II.  Poioer  of  Congress,  SOS, 

III.  Bower  of  Commission,   aoo, 

IV.  Rate  contracts,  300. 

y.  Reasonableness  of  rates,    310. 
VI.  Schedules,    311. 
VII.  Kinds  of  rates,    311. 
VIII.  Rates  of  particular  uMUies: 
a.  Electricity,     312. 
h.  Express,  312. 

c.  Irrigation,   313. 

d.  Railroads,  313. 

e.  Street  railways,  316. 

f.  Telephones,   316. 

g.  Water,  317. 

J.  In  general. 

In  Re  Common  Carriers,  F-917,  P.  S.  C.  Or.  Order  No.  6»7, 
March  31,  1921,  the  Oregon  Commission  authorized  new  uniform 
contracts  to  apply  to  and  govern  all  shipments  of  live  stock  between 
intrastate  points  in  order  to  conform  to  the  contract  applying  to 
interstate  commerce. 

//.  rower  of  Congress. 

Congress  has  no  right  to  confer  upon  an  administrative  branch  of 
the  Federal  Government,  power  to  control  rates  of  fare  of  transpor- 
tation companies  operating  within  the  state  which  has  given  it  a 
P.U.R.1921D. 


Digitized  by 


Google 


ANNOTATION.  309 

charter.    People  v.  Long  Island  R.  Co.  (1920)  113  Misc.  700,  185 
N.  T.  Snpp.  594. 

III.  Potver  of  Commission, 

In  Re  Ashton  &  St.  A.  Power  Co.  Case  F-439,  Order  No,  770, 
May  13,  1921,  iJie  Idaho  Commission  said:  "The  Commission  has 
the  power  and  authority  to  change  rates  which  have  been  fixed  by 
contract  upon  a  proper  showing,  but  such  changes  should  be  made 
only  for  good  cause  clearly  shown  to  exist,  as  it  is  only  fair  for  us 
to  presume  that  when  a  public  utility  enters  into  contracts  with  its 
customers  for  service,  that  it  does  so  with  a  reasonable  knowledge 
of  all  of  the  facts  and  with  the  expectation  that  the  customer  will  in 
his  turn)  and  relying  upon  such  contracts,  make  investment  and 
plans  connected  therewith.'^ 

In  Re  Hoopeston  Gas  &  E.  Co.  No.  8473,  April  6,  1921,  the 
Illinois  Commission  held  that  it  was  without  authority  to  make  a 
retroactive  rate,  and  that  orders  of  the  Commission  must  be  obeyed 
by  a  utility,  unless  appealed  from  and  stayed  by  a  court. 

In  Re  Caribou  Water,  Light  &  P.  Co.  F.  C.  335,  April  5,  1921, 
the  Maine  Commission  held  that  a  contract  for  fire  service  fur- 
nished to  a  municipality  was  subject  to  cliange  by  the  Commission, 
although  the  municipality  had  surrendered  certain  valuable  prop- 
erty rights  at  the  time  the  contract  was  made. 

The  Public  Service  Commission  has  power  to  increase  street  rail- 
way rates,  when  there  are  existing  franchises  granted  upon  the  ex- 
press condition  that  the  rate  should  be  subject  to  change  to  suit 
the  law.  O'Connor  v.  Public  Service  Commission  (1921)  114  Misc. 
337,  186  N.  Y.  Supp.  390. 

In  Berwick  v.  Berwick  Gas  Co.  Complaint  Docket  No.  2098,  May 
31,  1921,  it  was  held  that  a  limitation  in  a  franchise  restricting 
rates  to  be  charged  by  a  public  utility,  does  not  preclude  the  Penn- 
sylvania Public  Service  Commission  from  inquiring  into  and  de- 
termining the  reasonableness  of  any  rate  which  a  utility  seeks  to  im- 
pose. 

IV.  Rate  contracts. 

An  electric  company,  upon  filing  a  schedule  of  increased  rates,  will 
not  be  permitted  by  the  Pennsylvania  Commission  to  increase  its 
charges  to  a  large  office  building  over  the  amount  fixed  in  a  con- 
tract made  in  accordance  with  the  then  existing  schedule,  which  had 
a  number  of  years  yet  to  run,  and  in  consideration  of  which  the  con- 
sumer sold  its  own  lighting  equipment,  leased  space  in  its  building 
to  the  utility  for  a  period  of  years,  and  incurred  a  considerable  ex- 
traordinary expense,  where  there  is  not  evidence  that  the  rates  in 
themselves  were  discriminatory  or  unreasonable.  Frick  v.  Duqucsne 
Light  Co.  Complaint  Docket  No.  2942,  Oct.  5,  1920. 
P.U.R.1921D. 
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In  Milwaukee  Electric  R.  4$:;  Light  Co.  v.  Milwaukee  (1021)  — 
Wis.  — ,  181  X.  W.  298,  the  Wisconsin  supreme  court  held  that  a 
})ublic  utility  act  forbidding  a  contract  rate  for  electricity  less  than 
that  prescribed  by  the  public  tariff,  superseded  a  franchise  by  which 
a  city  received  [vea  electric  service  from  a  public  utility. 

r.  BeitHonahlenenH  of  %'ates. 

In  Re  Blabon,  Decision  No.  8708,  Application  Xos.  6162,  6210. 
March  5,  1921,  the  California  Commission  held  that  in  support  of  an 
application  made  by  an  auto  stage  company  for  permission  to  in- 
crease rates,  it  is  incumbent  upon  the  applicant  to  keep  books  show- 
ing his  operating  expenses  and  revenues,  so  as  to  enable  hini  to  sub- 
mit evidence  of  actual  receipts  and  expenditures  and  not  merely  esti- 
mates of  what  he  believes  them  to  be. 

In  Re  Citizens  Gas  Co.  Xo.  5835,  May  4,  1921,  the  Indiana  Com- 
mission says  in  regard  to  comparison  of  rates  in  a  rate  proceeding : 
"The  Commission,  of  course,  cannot  in  any  wise  use  evidence  of 
that  character  in  arriving  at  its  conclusions.  It  is  impossible  to 
say  whether  tlie  gas  rates  of  other  cities  are  reasonable  or  not,  with- 
out trying  out  each  one  separately.  Tlie  Commission  knows  nothing 
of  their  operating  conditions  or  franchise  requirements."' 

It  has  been  lield  in  Indiana  that  increased  costs  of  coal  and  tran.«- 
portation  apply  to  industries  generating  their  own  power  and  have 
the  effect  of  raising  the  point  of  potential  competition.  Re  Tcrre 
Haute,  I.  &  E.  Traction  Co.  X'^o.  5241,  Jan.  4,  1921. 

In  Re  Home  Teleph.  Co.  Case.  Xo.  2700,  May  24,  1921,  the  Mis- 
souri Commission  fixed  telephone  rates  below  an  amount  sattici<»nt  ^o 
produce  a  fair  return  on  the  groimd  that  adequate  rates  wo\ild  h* 
extravagant  and  practically  prohibitive. 

In  Re  Home  Teleph.  Co.  Case  Xo.  2701,  May  24,  1921,  a  seh-d- 
ule  of  proposed  telephone  rates  was  disapproved  by  tlie  Mis.-oiiri 
Commission  for  the  reason  that  they  were  higher  than  those  alloAvc  I 
by  the  Commission  in  other  rate  cases  where  the  service  wa*?  fur- 
nished in  towns  of  similar  size.  A  sirnilar  ruling  was  made  in  He 
Home  Teleph.  Co.  Case  Xo.  2703,  May  24,  1921,  and  in  Re  Machi'ns 
Westahon  Tele})h.  Co.  (^ase  X^o.  2850*  June  1,  1921. 

In  Re  American  R.  Express  Co.  (Xev.)  C-581.  April  2,  1921,  it 
was  held  that  the  existence  of  an  operating  deficit  by  an  express 
eompany  throughout  the  entire  United  States,  did  not  tend  to  prove 
that  the  X'^evatla  business  had  been  unprofitable;  and,  therefore,  in- 
creased rates  within  the  state  were  refused. 

In  the  absence  of  any  provision  in  a  franchise  as  to  the  rate  at 
which  gas  is  to  be  sold,  an  undertaking  by  the  corporation  to  fur- 
nish gas  at  a  fair  and  reasonalde  rate  must  necessarily  be  implied 
from  the  acceptance  and  enjovnient  of  the  franchise  bv  the  cor- 
p.r.R.i»2in. 
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poration.  Morrell  v.  Brooklyn  Borough  Gas  Co.  (1920)  113  Misc. 
72,  184  X.  Y.  Supp.  656. 

In  Be  Parma  Teleph.  Co.  U-F-334,  P.  S.  C.  Or.  Order  Xo.  69>\ 
April  1,  1921,  the  Oregon  Commission  authorized  an  increase  in 
telephone  rates  on  lines  of  an  Idaho  utility  extending  into  Oregon, 
in  order  to  eliminate  discrimination  between  subscribers  residing  in 
the  state  of  Oregon  and  those  residing  in  the  state  of  Idaho  wliore, 
even  with  the  increase,  the  lines  were  nonpaying. 

In  Chamberlain  v.  Dakota  Cent.  Teleph.  Co.  Order  F-'J'SS,  Junf^ 
1,  1921,  the  South  Dakota  Commission  fixed  rural  telephone  rates 
after  considering  among  other  facts,  a  comparison  of  the  rural  party 
line  rates  charged  by  other  companies,  at  exchanges  of  similar  size 
and  under  like  operating  conditions. 

In  Department  of  Public  Works  v.  Kitsap  County  Transp.  Co. 
Xo.  5185,  May  24,  1921,  an  application  for  increased  boat  fares  was 
refused^  by  the  Washington  Commission,  although  the  increased 
rates  would  not  produce  an  excessive  return,  on  the  ground  tliat 
lower  rates  pending  to  increase  traffic  would  be  more  likely  to  pro- 
mote the  success  of  the  transportation  company. 

yi.  Schedules, 

In  Humphrey  v.  Detroit,  M.  &  T.  S.  L.  R.  Co.  (1921)  —  Mich. 
— ,  181  X.  W.  975,  the  Michigan  supreme  court  held  that  the  filing 
with  the  Railroad  Commission  of  a  proposed  increased  rate  schedule 
prior  to  the  enactment  of  Act  Xo.  382  of  the  Public  Acts  of  1919, 
in  no  way  authorized  the  increase  of  rates  in  excess  of  those  fixed 
by  franchise. 

Vli,  Kindt*  of  rates. 

In  Re  Desert  Power  &  Water  Co.  Docket  Xo.  1097-E-58,  Deei^ 
sion  Xo.  1328,  June  4,  1921,  the  Arizona  Commission  stated  that 
the  so-cailed  **dif!erejitiar'  in  rates  to  meet  changes  in  fuel"  costs  is 
the  best  means  to  meet  numerous  and  unannounced  changes  in  the 
price  of  fuel  oil,  although  it  has  technical  defects  as  well  as  disturb- 
ing influence  on  the  business  of  power  using  industries  on  account 
of  rate  changes  published  on  a  short  notice. 

In  Re  San  Joaquin  Light  &  P.  Corp.  Decision  Xo.  8820,  Case  Xo. 
1544,  April  7,  1921,  the  California  Commission  ordered  the  restora- 
tion of  a  minimum  charge  which  had  been  suspended  to  avoid  dif- 
ficulties in  adjusting  bills  on  account  of  an  anticipated  power  short- 
age, although  the  establishment  of  the  charge  would  result  in  an 
increase  to  certain  consumers  who  were  benefited  by  its  suspension. 

In  Re  Plymouth  Water  Co.  Decision  Xo.  8848,  Application  Xo. 
5979,  April  12,  1921,  the  California  Commission  said:  "In  this 
connection  attention  is  called  to  the  fact  that  it  is  impossible  to  o?. 
tablish  a  flat  schedule  of  rates  wherein  the  charges  will  be  equitably 
r.U.R.1921D. 
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distributed  among  the  various  consumers  according  to  use.  A  flat 
rate  tends  to  an  excessive  use  of  a  commodity  whereas  metered  rates 
not  only  effect  an  economy  in  the  use  but  result  in  an  equitable  dis- 
tribution of  the  expense  of  production  and  a  saving  in  operation  ex- 
penses, which  for  this  utility  would  be  chiefly  pumping  costs." 

In  Re  Marengo  Light  &  Water  Co.  No.  5907,  June  8, 1921,  an  elec- 
tric utility  was  authorized  and  directed  by  the  Indiana  Commission 
to  meter  any  consumers  at  its  option  and  its  consumers  were  given 
tlie  riglit  to  demand  metered  service  at  any  time. 

In  Oconto  Service  Co.  v.  Oconto  Electric  Co.  U-2379,  March  31, 
1921,  the  Wisconsin  Commission  said :  "Although  there  is  no  doubt 
that  many  consumers,  especially  those  classified  as  residences,  ust* 
so  little  current  each  month  tliat  the  service  hardly  warrants  me- 
tering, we  are  of  the  opinion  that  in  view  of  tlie  competitive  situa- 
tion at  Oconto  all  customers  should  be  metered  as  soon  as  possible." 

VIU.  Rates  of  particular  utiUtiea. 
a.  Electricity, 

.  In  Re  Green  Light  &  P.  Co.  Cases  Xos.  2271-2286,  Nov.  12,  1920, 
the  Missouri  Commission  constructed  a  rate  schedule  for  an  electric 
utility  serving  several  localities  on  the  theory  that  consumers  re- 
ceiving current  from  spur  transmission  lines  should  pay  a  rate  suf- 
ficiently higher  than  those  on  the  main  transmission  lines  to  care 
for  maintenance,  depreciation,  and  return  on  the  spur  investment, 
fJso  taking  into  consideration  the  difference  in  load  factor  in  com- 
mimities  of  varying  sizes. 

A  fuel  rider  providing  for  an  additional  charge  for  electricity  un- 
der all  schedules,  at  the  rate  of  one  mill  per  kilowatt  hour  for  each 
10-cent  increase  in  tlie  cost  of  coal  during  the  month  above  $4.38 
per  ton,  and  for  a  like  decrease  for  decreases  in  price  below  that 
iigure,  was  approved  by  the  Missouri  Commission.  Re  Campbell 
Electric  Light  &  P.  Co.^Case  No.  2745,  Dec.  30,  1920. 

In  Re  West  Bend  Heating  &  Lighting  Co.  U-2226,  April  30,  1921, 
the  Wisconsin  Commission  authorized  a  rural  or  line  charge  in  addi- 
tion to  the  regular  city  rates  to  be  collected  from  rural  consumers, 
holding  that  the  cost  of  serving  rural  districts,  in  which  the  terri- 
tory is  more  sparsely  settled,  is  larger  than  in  a  village  or  city. 

h.  Express, 

In  Re  American  R.  Express  Co.  F-703,  April  5,  1921,  in  allowing 
certain  increases  in  express  rates  for  a  test  period  of  a  year  from 
April  5,  1921,  the  South  Dakota  Commission  said:  ^'During  the 
time  we  have  had  this  case  under  consideration  the  conviction  has 
grown  upon  ns  that  the  express  rates  which  we  have  concluded  to 
approve  are  the  very  maxima  within  the  range  of  reasonable  rates 
P.r.R.i»2iD. 
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which  we  could  possibly  find  to  be  reasonable  for  the  service  per- 
formed by  the  express  company  in  this  state.  And  we  believe  that 
in  view  of  the  changes  in  conditions  to  which  we  have  referred, 
brought  about  by  the  revision  of  the  official  express  classification,  by 
the  uniform  express  agreement  between  the  express  company  ami 
lail  carriers  and  by  reductions  that  are  being  made  in  costs  of  ma- 
terial and  labor  necessary  in  the  operation  of  the  express  business; 
the  rates  which  we  are  now  approving  will  sooner  or  later  prove  to  be 
excessive.  The  increased  rates,  classification  changes,  and  changes  in 
relationships  between  express  and  rail  carriers  are,  in  our  judg- 
ment, likely  to  have  a  revolutionary  effect  upon  the  results  of  ex- 
j)ress  operations  in  this  state,  and  throughout  the  country  within 
tlie  next  few  years.  These  various  considerations  impel  us  to  tlie 
conclusion  that  we  should  retain  jurisdiction  of  this  case  pending 
a  trial  and  test  of  the  new  rates  and  the  new  arrangements  by  actual 
experience  and  operation,  to  the  end  that  we  ma}',  by  the  aid  of  such 
information  as  will  be  gained  thereby,  finally  fix  and  approve  sched- 
ules of  express  rates  which  will  be  reasonable  and  fair  alike  to  the 
express  company  and  to  the  users  of  express  service  in  this  state." 

c.  Irrigatian. 

A  rate  schedule  under  which  an  irrigation  consumer  is  cliarged 
a  certain  sura  per  miner's  inch  per  year,  was  held  to  be  xmfair  by 
the  California  Commission  since  a  consumer  who  uses  a  large  num- 
ber of  miner^s  Inches  per  day  for  even  a  short  period  of  time  must 
pay  for  this  additional  quantity  used  for  the  entire  season.  Kc 
Xorth  Fork  Ditch  Co.  Decision  Xo.  8812,  Application  Xo.  5(^6% 
March  31,  W2ll 

d.  Railroads, 

In  Re  Gomph,  Decision  Xo.  8447,  Application  Xo.  6214,  Dec.  20, 
1920,  the  California  Commission  held  that  rates  for  canned  and  pre- 
served fruits  had  reached  a  point  where  further  advances  would  not 
be  to  the  advantage  of  the  carriers,  especially  in  the  transportation 
of  short  haul  traffic,  although  a  uniform  classification  was  desirable 
and  would  remove  alleged  discriminations  under  the  lower  rates. 

In  Re  Common  Carriers,  I)-1522,  April  22,  1921*  the  Michigan 
Commission  held  that  it  was  entirely  reasonable  that  some  addition- 
al charge  be  made  for  uiovement  of  freight  which  passed  over  more 
than  one  line. 

In  Swaiji  v.  All  Railroads,  Xo.  5243,  June  7,  1021.  the  Mississippi 
Commission  held  that  the  privately  owned  or  leased  cars  of  theatri- 
cal and  amusement  companies  not  equipped  with  berths,  may  not 
properly  be  classified  as  sleeping  cars,  and  that  a  railroad  should 
not  collect  a  surcharge  on  the  fares  of  passengers  transported  in 
such  cars. 
P.U.R.1021D. 
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In  Re  Tfansportation  of  Freight,  General  Order  No.  46,  April 
20,  1921,  the  Nebraska  Commission  canceled  and  annulled  all  ex- 
isting orders  containing  rules,  regulations,  classifications  and  rates 
for  the  transport  of  freight  and  express  by  highway  truck  in  Ne- 
l)iaska,  on  the  ground  that,  considering  the  present  development  of 
the  business,  competition  was  preferable  to  regulation. 

It  has  been  held  in  Ohio  that  there  is  nothing  in  the  order  of  the 
Interstate  Commerce  Commission  in  Ex  parte  74  warranting  an 
increase  in  freight  rates  for  Ohio  intrastate  traffic,  above  the  40  per 
cent  recently  granted  in  conformity  with  the  increase  allowed  by 
the  Interstate  Commerce  Commission,  for  the  purpose  of  maintain- 
ing a  40  per  cent  differential  between  rates  for  transporting  bitmni- 
iious  coal  in  carload  lots,  from  points  of  origin  in  Ohio  to  certain 
])oints  of  destination  in  Ohio,  Indiana,  and  Michigan,  and  rates  for 
like  service  from  points  of  origin  in  Pennsylvania,  West  Virginia, 
Kentucky,  and  Tennessee  to  the  same  points  of  destination  as  fixed 
by  the  Interstate  Commerce  Commission  in  I.  &  S.  Docket  No.  7TL 
Re  Advanced  Coal  Rates,  I.  &  S.  Docket  No.  51,  Jan.  14,  1921. 

In  Re  Fairbanks,  No.  580,  April  13,  1921,  the  Rhode  Island  Com- 
mission authorized  a  rule  providing  that  when  carload  freight  is 
unloaded  in  or  on  railroad  premises  by,  or  upon  request  of,  con- 
.-ignee  or  consignor,  the  storage  charges  shall  not  exceed  tli«^ 
amount  that  would  have  accrued  under  demurrage  and  track  stor- 
age rules  had  the  freight  remained  in  the  car. 

In  Everist  v.  Great  Northern  R.  Co.  F-751,  April  23,  1921,  the 
South  Dakota  Commission  stated  that  it  was  impractical,  if  not  ai- 
riest impossible,  under  the  carriers'  present  accounjting  methods,  to 
determine  transportation  costs  of  any  particular  commodity  between 
any  particular  points  with  any  reasonable  degree  of  accuracy,  that 
rate-making  bodies  under  present  conditions  must  rely  largely  upon 
a  careful  examination  of  the  rates  in  effect  at  other  points  a  ad  on 
other  lines  under  conditions  which  are  not  substantially  different, 
and  that  they  must  further  consider  the  effect  of  their  actions  upon 
the  revenues  of  the  carriers  as  a  whole  and  upon  other  rates. 

In  Re  Chicago,  M.  &  St.  P.  R.  Co.  F-721,  Aug.  19,  1920.  the 
South  Dakota  Commission  in  allowing  certain  increases  in  intra- 
state railroad  rates  and  holding  that  the  railroad  had  not  sustained 
the  burden  of  proving  that  certain  proposed  increases  would  be  rea- 
sonable said:  "We  are  unable  to  subscribe,  liowever,  to  the  conten- 
tion that  this  proceeding  is  a  revenue  case  and  not  a  rate  case.  It  i?^ 
our  view  that  every  case  which  involves  an  increase  in,  or  readjust- 
ment of,  rates,  is  a  rate  case  in  the  sense  that  the  question  of  tlie 
n^asonableness  of  rates  existing  or  to  be  established  must  be  con- 
.-idered  and  determined.  At  the  hearing,  we  overruled  the  objection 
of  the  carriers  to  the  introduction  of  evidence  tending  to  show  an 
improper  relationship  and  mal-adjustment  in  many  of  the  intrastate 
P.V.R.1921D. 
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rates.     After  further  careful  consideration  of  that  matter,  we  are 
convinced  that  we  were  correct  in  our  ruling.    While  it  is  true  that 
in  its  decision  the  Interstate  Commerce  Commission  did  not  deter- 
mine how  and  what  relationship  would  be  disturbed  by  percentage 
increases,  it  nevertheless  said:     *It  would  be  desirable,  if  it  were 
possible,  to  determine  definitely  the  commodities,  the  sections  of  the 
country,  and  even  the  individual  rates  which  can  best  bear  the  bur- 
den of  increases,  and  the  relationships  of  the  rates  and  differentials 
which  will  be  disturbed  by  a  percentage  increase.    This  is  precluded 
by  the  necessity  of  prompt  action  upon  the  main  issues  presented.' 
The  great  number  and  complex  nature  of  the  rate  relationships  be- 
fore the  Interstate  Commerce  Commission  made  it  impossible  and 
impracticable  for  that  body  to  attempt  readjustments  which  will 
require  a  great  amount  of  time  for  their  proper  consideration  and 
determination.    But  the  situation  is  vastly  different  in  this  proceed- 
ing.    The  readjustments  in  the  intrastate  rates  in  South  Dakota 
that  appear  to  be  necessary  and  desirable  are  few  and  simple  in  their 
nature,  and  we  are  convinced  that  the  present  is  the  best  time  for  us 
to  consider  them.    The  carriers  before  us  are  proposing  increases  in 
rates  which  are,  now  that  the  decision  of  the  Interstate  Commerce 
Commission  lias  been  announced,  dejfinite  and  determinable.     The 
fact  that  the  need  of  the  carriers  for  additional  revenue  is  most 
urgent,  and  the  fact  that  an  emergency,  therefore,  exists,  does  not, 
in  our  judgment,  alter  the  essential  character  of  this  proceeding.    It 
is  distinctively  a  rate  case.    By  §  9563  of  the  Revised  Code  of  1919 
of  this  state,  this  Board  is  authorized  to  make  emergency  rates,  *in 
time  of  great  emergency  or  immediate  public  necessity,  without  ob- 
serving the  formal  notices  and  proceedings  prescribed  for  the  fixing 
of  other  rates.'     Because  we  recognize  the  present  situation  as  a 
great  emergency  in  the  affairs  of  the  carriers  and  as  one  which  re- 
quires immediate  attention,  in  tlie  order  which  we  shall  direct  to  be 
entered  in  this  proceeding  we  shall  prescribe  a  very  much  shorter 
period  of  notice  to  the  public  and  to  the  Commission  prior  to  the 
effective  date  of  the  rates  we  shall  approve  than  the  usual  thirty-day 
period.    But  except  in  the  sense  that  a  large  measure  of  relief  should 
Uj  panted  promptly,  this  case  as  we  view  it,  is  not  cr^sentially  differ- 
ent from  any  other  rate  case." 

In  Oshkosii  Asso.  of  Commerce,  Pipkom  Fuel  &  Supply  Co.  v. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  R-27-47,  April  20,  1921,  the 
Wisconsin  Commission  held  that  reasonable  connecting  line  switch- 
ing charges  should  be  absorbed  by  the  line  haul  carrier. 
e.  Street  railways. 

The  Montana  Commission  refused  to  authorize  a>  10-cent  street 
railway  fare,  which  would  become  a  paper  rate  only,  except  to  the 
casual  customer  who  used  the  service,  where  the  company  did  not 
P.I.H.1921D. 
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insist  on  a  fair  return,  but  only  on  a  rate  sufficient  to  pay  operat- 
ing expenses,  taxes,  depreciation,  and  fixed  interest  charges,  "with 
something  to  apply  on  the  stock.'*  Re  Missoula  Street  R.  Co.  Docket 
No.  760,  Report  &  Order  No.  305,  Dec.  7,  1920. 

In  Re  Pennsylvania-Ohio  Electric  Co.  Application  Docket  Xo. 
:}894-1920,  April  19,  1921,  the  Pennsylvania  Commission  held  that 
a  street  railway  was  not  justified  in  increasing  fares  to  a  point 
where  short  riders  would  be  deprived  of  service  and  those  who  were 
compelled  by  necessity  to  patronize  the  line  would  have  to  make  up 
the  revenue  lost  by  short  riders  refusing  to  ride,  in  the  payment  of 
increased  fares. 

/.  Te1ephonc8, 

Zoning  of  rural  service  on  a  four-mile  basis  is  not  feasible  in  Idaho. 
Re  Kincaid,  Case  F-407,  Order  No.  749,  Jan.  12,  1921. 

Charges  for  installation,  moving,  or  change  of  telephone  equip- 
ment, are  proper.    Ibid. 

In  Re  Uniondale  Rural  Teleph.  Co.  Xo.  5882,  Feb.  21,  1921,  the 
Indiana  Commission  held  that  the  differential  between  the  rates 
charged  subscribers  owning  their  own  instruments  and  other  sub- 
scribers should  not  exceed  25  cents  per  month,  representing  the  de- 
preciation, return,  maintenance,  and  repairs  on  the  instruments,  in- 
cluding batteries. 

In  Re  New  Lebanon  Mut.  Teleph.  Co.  Xo.  5933,  April  21,  1921, 
the  Indiana  Commission  authorized  a  telephone  company  to  increase 
its  rates  from  $1  for  stockholders  and  $1.25  for  others  to  $1.50  to 
all  subscribers,  eliminating  any  preference  in  favor  of  stockholders. 

In  Re  :Midland  Teleph.  Co.  June  10,  1921,  the  Minnesota  Com- 
mission held  that  a  switching  rate  of  35  cents  per  month  with  a 
minimum  of  five  stations  per  circuit,  was  reasonable. 

In  Re  Commercial  Teleph.  Co.  Feb.  25,  1921,  the  Minnesota  Com- 
mission held  that  a  flat  monthly  rate  for  rural  connecting  line  serv- 
ice should  apply  to  all  subscribers  on  circuits  owned  and  operated  by 
rural  companies,  directly  connected  with  the  switchboard  of  the  ex- 
rhange  company,  and  that  the  company  should  receive  10  cents  per 
message  for  such  messages  as  originate  on  lines  not  directly  con- 
nected to  the  switchboard  and  terminating  on  lines  directly  connect- 
ed with  the  exchange. 

In  Re  Effington  Teleph.  Co.  Feb.  25,  1921,  a  message  charge  for 
xionsubscribers  for  local  and  rural  calls  was  fixed  by  the  Minnesota 
Commission  at  15  cents  instead  of  at  20  cents  as  proposed  by  the 
telephone  company. 

In  Re  Hanover  Rural  Teleph.  Co.  April  23,  1921,  the  Minnesota 
Commis-sion  held  that  rural  stations  served  over  grounded  circuits 
should  i)av  lower  rates  than  rural  stations  served  over  metallic  cir- 
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cuits,  since  the  service  furnished  on  rural  grounded  circuits  was  in- 
ferior to  that  furnished  on  metallic  circuits. 

The  New  Jersey  Commission  has  hfeld  that  a  schedule  based  upon 
measured  service  is  the  most  logical  method  of  paying  for  telephone 
service.    Re  Delaware  &  A.  Teleg.  &  Teloph.  Co.  Dec.  7,  1920. 

Service  connections  and  moving  charges  introduced  by  the  Post- 
master General  were  approved  by  the  New  Jersey  Commission  upon 
the  return  of  a  telephone  property  to  the  company.    Ibid. 

The  schedule  of  telephone  toll  charges  introduced  by  the  Post- 
master General  were  approved  by  the  New  Jersey  Commission  upon 
the  return  of  a  telephone  property  to  the  company.    Ibid. 

Increases  in  rates  for  private  branch  exchange  service  involving 
an  advance  in  general  of  from  50  to  100  per  cent  will  not  be  approved 
by  the  New  Jersey  Commission  in  the  absence  of  any  definite  data 
that  the  proposed  rates  are  based  on  the  expenses  to  the  company  of 
furnishing  such  service.     Ibid. 

A  telephone  company,  holds  the  New  Jersey  Commission,  should 
tstablish  classified  rural  rates  in  at  least  two  steps:  First,  a  rate  for 
rural  lines  in  exchange  districts  where  the  total  stations  connected 
are  l)etween  1  and  500;  and  second,  a  rate  for  exchanges  where  the 
total  stations  are  from  501  to  1500.  Re  New  York  Teleph.  Co.  Dec. 
7,  1920. 

The  Oregon  Commission  has  held  that  the  so-called  free  toll  serv- 
ice between  telephone  exchanges  is  discriminatory  and  unfair  to  the 
large  percentage  of  patrons  who  never  use  such  service,  and  the 
name  free  service  is  erroneous  and  misleading,  for  any  and  every 
ijervice  rendered  must  be  paid  for,  and  when  not  assessed  directly 
to  the  subscriber  causing  the  expense  it  must  be  distributed  to  all 
the  subscribers  of  the  svstem.  Re  "Pacific  Teleph.  &  Teleg.  Co.  File 
U-F-333,  P.  S.  C.  Or.  Order  No.  689,  Feb.  28,  1921. 

Re  Utica  Farmers  Mut.  Teleph.  Co.  U-2439,  April  30,  1921,  the 
Wisconsin  Commission  held  that  the  reasonable  rates  to  be  paid  for 
telephone  service  by  railway  stations  should  be  the  rate  paid  by  other 
business  subscribers. 

fir.  Water. 

In  Re  Marysville  Water  Co.  Decision  No.  8783,  xVpplication  No. 
5831,  March  26,  1921,  tlie  California  Commission  held  that  in  in- 
creasing water  rates  to  meet  increased  annual  charges,  a  municipal- 
ity receiving  water  service  should  bear  a  portion  of  the  increase 
as  well  as  other  consumers. 

In  Re  Chico  Water  Supply  Co.  Decision  No.  8839,  Application 
Xo.  5524,  April  9,  1921,  the  California  Commission  held  that  the 
Wefits  to  be  derived  from  a  metered  system  are  well  established,  as 
a  flat  rate  tends  to  an  excessive  and  extravagant  use  of  water. 

In  Re  Gooding  Water  Works  Co.  Case  F-392,  Order  No.  775, 
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June  3,  1921,  the  Idaho  Commission  said:  "Part  of  the  money  from 
each  years  rates  must  go  to  a  provision  for  the  continnity  of  the 
service,  keeping  the  service  fatilities  intact  and  building  np  a  re- 
serve against  the  time  for  replacement.  When  those  who  now  axe 
living  and  working  in  the  city  must  pay  the  full  cost  of  providing 
for  the  continuance  of  the  service  so  that  those  who  come  after- 
wards will  find  it  ready  to  their  need,  the  burden  is  not  fairly  dis- 
tributed ;  and  as  there  are  only  two  classes  of  service  through  which 
this  situation  may  be  met,  to  wit,  street  sprinkling  and  fire  hydrant 
rental,  which  are  paid  for  by  taxes,  a  reasonably  high  rate  affecting 
these  two  elements  is  justified/* 

In  Ee  Denmark,  U-2459,  May  31,  1921,  it  was  held  by  the  Wis- 
consin Commission  that  a  municipally  owned  water  utility  should 
not  be  required  to  charge  itself  with  as  large  an  amount  for  fire  pro- 
tection as  it  would  have  to  pay  to  a  private  utility,  owing  to  the  fact 
that  the  municipality  loses  the  taxes  upon  the  plant,  and  the  tax- 
payers are  required  to  contribute  that  much  more  towards  the  mu- 
nicipal expenses. 

In  Re  Viola,  U-2449,  May  28,  1921,  the  Wisconsin  Commission, 
in  authorizing  a  change  from  semi-annual  to  annual  water  bill  col- 
lection, held  that  the  amount  of  water  consumed  at  the  different 
steps  in  the  schedule  should  be  doubled  so  as  to  maintain  the  ex- 
isting relationship. 


MICHIGAN  PUBIilO  UTIIilTIBS  COMMISSION. 

RE  CITY  OF  GRAND  HAVEN  et  aL 

[D-1328.] 

Valuation  —  BooJc  cost  —  Promotion  and  organization  expense, 

1.  An  item  of  $5,000  shown  as  bond  discount  on  a  first  bond  issiie 
of  $95,000  was  considered  as  promotion  and  organization  expense  and 

'  placed  directly  into  capital  account  in  a  book  cost  valuation. 
Valuation  —  Working  capital  —  Hoto  determined, 

2.  Working  capital  was  determined  by  consideration  of  a  ninety 
days*  coal  supply,  sixty  days*  payroll  requirements,  sixty  days'  residua] 
stock  and  the  Hctual  amount  of  reserve  material  and  supplies  carried 
on  hand  as  a  guarantee  of  service. 

Valtiation  —  Going  value  —  BaMs  for. 

3.  A  public  utility  which  is  not  above  the  ordinary  in  the  way 
of  operating  costs  and  operating  efficiency  is  not  entitled  to  a  going 
value  representing  the  difference  between  a  utility  having  a  working 
organization  and  a  business  attached  to  its  system  and  one  which  has 
not,  although  a  utility  which  is  superior  on  account  of  foresight  in 
design  and  operation  is  entitled  to  a  larger  allowance  for  going  value. 
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Depreciation  —  Gas  —  Amount. 

4.  An  annual  allowance  of  2  per  cent  of  the  depreciable  property 
of  a  gas  company,  was  held  to  be  fair  and  reasonable  for  property  re- 
tiral  purposes. 

Rcium  —  Gas  —  Amount. 

5.  A  return  of  8  per  cent  was  held  to  be  reasonable  for  a  gas  com- 
pany. 

Rates  —  Service  charge  —  G€ut. 

6.  The  rate  schedule  of  a  gas  company  should  contain  a  service 
charge  to  cover  the  cost  of  reading  the  meter,  keeping  it  in  repair, 
making  out  bills,  and  collecting  the  amounts  due  from  consumers. 

Ser-vice  —  CUis  Standards. 

7.  The  monthly  average  calorific  value  of  gas  was  set  at  530  B.T.IT. 
with  an  allowable  maximum  and  minimum  variation  not  exceeding  5 
per  cent  in  either  direction,  the  pressure  of  the  gas  at  consumer's  meter 
to  be  not  less  than  two  inches  water  column  and  not  greater  than 
eight  inches  water  column. 

[May  6,  1921.] 

Submission  of  gas  rates,  rules,  r^ulations,  and  conditions  of 
gas  service;  rate  schedule  established  and  service  standard  fixed. 

Handy,  Commissioner :  This  matter  came  on  to  be  heard  up- 
on the  joint  application  of  the  city  of  Grand  Haven  and  the 
Grand  Haven  Gas  Company,  asking  this  Commission  to  fix 
rates  to  be  charged  by  the  Grand  Haven  Gas  Company  and  con- 
ditions of  service  to  be  observed.  Several  hearings  were  had 
and  on  June  15,  1921,  this  Commission  issued  an  order  fixing 
a  temporary  rate  to  be  charged  for  gas  and  conditions  of  service 
to  be  observed,  pending  the  making  of  an  inventory  and  ap- 
praisal of  the  company's  property  and  an  audit  of  its  books. 

The  inventory,  appraisal,  and  audit  having  been  completed, 
a  hearing  was  held  on  October  19,  1920,  at  which  time  all  in- 
terested parties  were  present  and  considerable  testimony  sub- 
mitted. 

In  order  to  ascertain  a  fair  and  reasonable  rate  to  be  charged 
and  collected  for  gas  in  Grand  Haven,  the  Commission  must 
ascertain : 

(a)  Fair  value  of  the  used  and  useful  property  of  the  com- 
pany, devoted  to  public  use. 

(b)  Actual  reasonable  operating  cost  of  rendering  service. 

(c)  A  suitable  property  retirement  fund  to  insure  continuity 
of  servica 
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(d)  A  fair  return  for  the  service  rendered. 

(e)  Rate  to  be  charged. 

(f)  Conditions  of  service. 

Value  of  Property. 

In  arriving  at  a  fair  value  of  the  used  and  useful  property  of 
the  Grand  Haven  Gas  Company,  devoted  to  public  use,  the  Com- 
mission must  give  proper  consideration  to  all  the  evidences  of 
value  before  it,  namely, — 

1.  Historical  or  book  cost.  . 

2.  Engineer's  original  cost. 

3.  Engineer's  reproduction  cost  new,  based  on  five-year  aver- 
age of  prices,  1915-1919,  inclusive. 

4.  Engineer's  reproduction  cost  new,  based  on  five-year  aver- 
age of  prices,  1915-1919  inclusive,  less  depreciation. 

1.  Historical  or  Book  Cost. 

The  Grand  Haven  Gas  Light  Company  was  organized  No- 
vember 19,  1884,  by  John  H.  Miller,  Jr.,  of  Sioux  Falls,  South 
Dakota,  and  four  associates.  This  company  evidently  built  and 
put  in  operation  its  gas  plant  in  the  year  1885.  In  1886,  An- 
drew J.  Enlaw,  secured  stock  control  and  operated  the  plant 
as  an  individual  (although  under  the  corporate  name),  until 
1903,  at  which  time  Mr.  Enlaw  disposed  of  the  plant  to  Stephen 
L.  Munroe  and  William  H.  Loutit.  Messrs.  Munroe  and  Lout- 
it  conducted  the  utility  operations  as  copartners  until  early  in 
1910,  when  they  sold  the  complete  utility,  including  all  prop- 
erty, tangible  and  intangible,  except  certain  books  of  accounts 
of  the  copartners,  to  E.  E.  ^loss  &  Company  of  Detroit,  Michi- 
gan for  $115,000.  The  books  do  not  show  the  details  of  this 
transaction. 

The  opening  entry  upon  the  corporate  books  of  the  present 
company  is  dated  July  1,  1910,  and  shows  that  in  receiving  the 
property  from  E.  E.  IMoss,  the  corporation  issued  the  following 
securities : 

Capital  stock,  par  value   $50,000.00 

Bonds,   par  value    95,000.00 

Notes  payable,  par  value  25,000.00 

Total     $170,000.00 

It  is  very  evident  that  the  company  received  no  money  con- 
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sidcration  for  the  capital  stock  issued.  It  id  further  evident 
that  the  indebtedness  of  the  property  represented  its  cost,  or, 
all  of  the  money  that  actually  went  into  the  property. 

A  review  of  the  stock  and  bond  record  of  the  company  enables 
us  to  draw  a  statement  of  the  cash  investment  directly  and  in- 
directly represented  by  this  utility,  which  is,  as  follows: 


Capital  Paid  In. 

^t-       1    ^^' 

Pace 
Amount. 

Discount. 

Cash 
Received. 

July  1,  1910   i  20-vear  bonds 

Julv  1.  1910  '2-vear  notes 

November,  1911   ..., 26-year  bonds 
June,   1914    '  20-year  bonds 

$9.-),000 
28.500 
23,000 
10,000 

$5,000 

'  i.ieo 

1,000 
$7,160 

$90,000 

28,500 

21.860 

9,000 

rw»  _.*  _1 

$156,500 

$149,360 

rotal    

[1]  It  would  be  conservative  to  call  the  $5,000  shown  as  bond 
discount  on  the  first  bond  issue  of  $95,000,  a  promotion  and 
organization  expense  and  thus  place  it  directly  into  capital  ac- 
count. 

In  arriving  at  the  original  cost  to  date  of  the  present  com- 
pany in  the  following  tabulation,  the  initial  expenditure  of 
$113,000  plus  the  $5,000  promotion  and  organization  expense, 
will  be  used  as  a  base  and  there  will  be  added  thereto  the  actual 
yearly  additions  to  capital  accoimt  as  shown  by  the  company's 
lKX)ks  after  the  same  were  adjusted  by  the  Commission's  auditors. 

Historical  Coat. 


Yearly 
Additions. 


Total. 


July  1,  1910   

December  31,  1910 

Year  1911   

Year  1912   

Year  1913   

Year  1914   

Year  1915   

Year  1916   

Year  1917    

Year  1918   

Year  1919   ....:... 
To  June  30,  1920  . . 


$120,000.00 
2,211.00 

23,599.00 
4,100.00 
6,302.00 
1,997.00 
2,209.00 
4,232.00 
8,672.00 

13,403.00 

5,130.00 

755.00 


$120,000.00 
122,211.00 
145,510.00 
149,970.00 
156,272.00 
158,269.00 
160,478.00 
164,710.00 
173,382.00 
186,786.00 
191,916.00 
192,650.00 


Total  physical    $192,650.00 


Minor  adjustments  which  do  not  appear  in  the  -above  tabula- 
tion tend  to  show  that  the  historical  cost  of  the  present  physical 

r.U.R.1921D.  21 


Digitized  by 


Google 


322  MICHIQAK  PUBLIC  UTILITIES  CX)MMIS6I0N; 

property  of  the  Grand  Haven  Gas  Company,  is,  approximately, 
$190,000. 

2..  Engineers^  Original  Cost. 

The.  engineering  staff  of  the  Commission  has  made  and  sub- 
mitted a  complete  inventory  and  appraisal  of  the  physical  prop- 
erty of  the  Grand  Haven  Gas  Company.  The  inventory  -was 
made  by  actually  seeing  and  listing  in  the  field  all  items  of  prop- 
erty used  in  the  rendering  of  gas  service  to  the  people  of  Grand 
Haven.  In  attempting  to  arrive  at  a  proper  original  cost  the 
engineers  have  applied  cost  units  computed  by  taking  the  aver- 
age prices  of  labor  and  material  over  the  ten-year  period  from 
1905  to  1914,  inclusive,  to  all  items  of  property  installed  prior 
to  1915.  To  items  of  property  installed  or  constructed  after 
191^  they  have  applied  the  actual  cost  at  time  of  installation 
or  construction.  By  using  this  method,  it  is  our  belief  that  they 
have  closely  aJ)proximated  what  should  have  been  the  actual 
original  cost  of  the  present  property. 

The  original  cost  of  the  physical  property  computed  as  out- 
lined above,  amounts  to  $216,957.  The  engineers  found  the 
property  to  be  in  approximately  86  per  cent  condition;  there- 
fore, with  depreciation  deducted,  the  figure  would  be  $186,583. 

To  better  compare  the  original  cost,  as  determined  by  the 
Commission's  engineers,  with  the  historical  cost,  it  will  be  neces- 
sary to  allow  for  the  fact  that  a  new  property  was  not  taken 
over  by  the  present  company  in  1910.  There  must  have  been 
some  depreciation  to  consider  in  the  arriving  at  the  price  which 
was  paid  for  the  property  at  that  time.  We  believe  it  fair  to 
assume  that  the  property  was  in  average  operating  condition 
or  about  85  per  cent  condition.  If  this  assumption  is  correct 
then  $115,000  represented  85  per  cent  of  the  actual  cost  of  the 
property  existent  at  that  time,  which  was  about  one  hundred 
thirty-five  thousand  three  hundred  dollars.  If  such  a  figure  was 
used  as  a  base  together  with  an  additional  $5,000  for  promotion 
and  organization  expense  instead  of  the  $120,000,  the  total  his- 
torical cost  would  be  approximately  $213,000.  This  figure 
checks  very  closely  with  the  figure  submitted  by  the  Commis- 
sion's engineers  and  both  seem  reasonable. 
'    A'cbmpirison  may  be  had  in  another  manner  by  adding  to 
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the  actual  mon^y  received  from  sale  of  bonds,  the  last  issue 
being  in  1914,  the  actual  book  additions  to  capital  account  since 
that  date. 

Total  money  received  from  sale  of  bonds $149,350.00 

Promotion  expense 3,000.00 

Book  additions  since  1914 36,379.00 

$188,729.00 

This  figure  is,  of  course,  subject  to  the  same  additions  as  were 
made  to  the  historical  cost,  due  to  the  taking  over  of  a  depre- 
ciated plant,  in  the  checking  of  same  with  an  original  cost  to 
date. 

3.  Reproduction  Cost 

The  Commission's  engineering  staff  has  submitted  a  compu- 
tation showing  what  would  have  been  the  cost  of  constructing 
the  present  property  of  the  Grand  Havrai  Gas  Company  had  it 
been  constructed  during  the  five-year  period  from  1915  to  1919, 
inclusive.  This  was  accomplished  by  applying  to  the  items  of 
property  disclosed  by  the  inventory  cost  units  derived  by  aver- 
aging the  prices  of  labor  and  material  over  this  period. 

Upon  this  basis  the  engineers  arrive  at  a  cost  of  $304,836 
and  a  reproduction  cost  new  leas  depreciation  of  $261,961.  No 
evidence  to  the  contrary  having  been  submitted,  the  Commis- 
sion is  assuming  that  these  figures  properly  reflect  that  which  is 
intended. 

While  no  figures  have  been  submitted  in  this  matter  relative 
to  the  reproduction  cost  new,  at  this  time,  the  Commission  be^ 
lievcs  that  it  has  had  sufficient  evidence  submitted  in  other  mat- 
ters to  enable  it  to  consider  such  a  figure,  regai'dless  of  whether 
it  was  submitted  in  this  case  or  not 

A  summary  of  the  evidences  of  cost  submitted  in  this  matter 
is  given  in  the  following  tabulation: 

Bu,nmary  of  Evidences  of  Cost  Physical  Property, 

Historical    cost    $192,800.00 

Engineers'   original   coat    216,967.00 

Original  coat  less  depreciation    186,.583.00 

Composite  security  and  book  cost   180.720.00 

Engineers'  reproduction  cost   (five-year  average)    304,835.00 

Reproduction  cost  less  depreciation  • 261;US1.0O 

forking  Capital. 
[2]  In  the  fixing  of  a  ralne  either  for  rate-making  purposes 
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or  eapitalization  purposes,  it  is  necessary  to  allow  a  sufficient 
amount  of  money  to  take  care  of  the  operation  of  the  business. 
There  is  continually  money  tied  up  in  raw  production  material 
carried  in  stock  as  a  guarantee  of  continuity  of  service ;  payrolls 
must  be  met  and  there  is  a  minimum  lapse  of  forty-five  days 
between  the  time  the  gas  is  manufactured  and  the  time  payment 
is  received  for  same.  The  Commission  in  fixing  this  allowance 
for  working  capital  has  cofisidered  a  ninety-day  coal  supply, 
sixty-days'  payroll  requirements,  sixty-days'  residual  stock  and 
the  actual  amount  of  res^ve  material  and  supplies  carried  on 
hand  as  a  guarantee  of  service.  It  is  our  opinion  that  $20,000 
as  an  allowance  for  working  capital  is  fair  and  reasonable. 

Going  Concern  Value. 

The  courts  have  held  to  be  a  fact  and  Commissions  recognize 
a  value  accruing  to  a  public  utility  over  and  above  the  actual 
value  of  the  physical  property  when  the  utility  is  a  going  con- 
cern with  an  experienced  operating  organization,  and  sufficient 
customers  attached  to  its  service  to  provide  a  reasonably  ade- 
quate revenue  producing  source.  There  have  been  numerous 
things  presented  in  proof  of  such  a  value,  such  as  early  losses 
in  operatiofn,  operating  deficits,  cost  of  building  up  an  efficient 
organization,  cost  of  acquiring  and  developing  the  business,  etc. 
It  is  our  belief  that  while  such  costs  may  have  been  met,  that 
they  were  usually  paid  out  of  operating  expenses  and,  further, 
any  talue  accruing  therefrom  will  be  reflet^ted  in  the  present 
operation  of  the  utility.  It  will  be  evident  that  a  utility  taken 
over  in  1910  as  a  going  concern  had  very  little  allowance  in  the 
price  paid  for  it  to  include  early  losses  or  prior  operating  defi- 
cits, and  that  the  reflecting  of  an  additional  value  over  and  above 
the  physical  property  value  must  of  necessity  emanate  from  an 
excellently  designed  plant,  and  above  the  average  efficiency  op- 
erating organization  or  an  exceptionally  ideal  field  for  the  dis- 
posal of  the  products  of  the  utility. 

[8]  While  this  Commission  has  stated  that  "going  concern 
value"  represents  the  difference  in  value  between  two  identical 
utilities,  one  of  which  has  a  working  organization  and  the  busi- 
ness attached  to  its  system  and  another  one  which  has  not,  it  is 

our  belief  that  such  an  allowance  is  a  minimum  one  and  that 
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additional  allowances  may  be  made  when,  in  the  judgment  of 
the  Commission,  the  utility  under  consideration,  due  to  the  ex- 
pending of  proper  foresight  in  the  design  and  operation  of  the 
property,  there  are  lower  production  and  operating  costs,  as  well 
us  excellent  sen'ice. 

In  this  case,  fliere  is  nothing  that  indicates  that  the  Grand 
Haven  gas  property  is  anything  out  of  the  ordinary.  The  oper- 
ating ccsts,  if  anything,  are  a  trifle  higher  than  the  average  for 
cities  of  like  size  and  situation;  the  operating  force  is  not  all 
that  it  <?ould  be  in  eflSciency  and  co-operation  and  the  immediate- 
field  for  the  disposal  of  the  utility's  product  gives  promise  of 
no  extraordinary  growth. 

Considering  all  of  these  elements,  it  is  our  belief  that  the  al- 
lowance for- "going  concern  value"  in  this  matter  should  be 
small. 

After  haviufi^  considered  all  of  the  evidences  of  value  men- 
tioned hereinbefore,  it  is  our  belief  that  the  present  total  value 
of  the  Grand  Haven  Gas  Company,  including  working  capital 
and  going  concern  value,  should  be  fixed  at  $228,000. 

Actual  Reasonable  Operating  Costs  of  Rendering  Service. 

The  Coniniission  should,  in  arriving  at  a  fair,  and  reasonable 
.rate  for  gas  sirvico  in  Grand  Haven,  make  suitable  allowance* 
for  reasonable  operating  or  production  costs.  Th«  cost  of  pro- 
ducing gas  is  controlled  almost  entirely  by  the  cost  of  labor  and 
coal.  This  Commission  has  no  control  over  the  labor  or  coal 
markets,  nor  is  it  gifted  with  a  power  enabling  it  to  accurately 
predict  the  future  market  costs  of  these  two  items  which  enter 
so  largely  into  the  cost  of  gas.  It  would  seem  that  the  costs  of 
these  items  during  the  immediate  past,  if  the  company  had  been 
operated  with  reasonable  economy  and  efficiency,  would  deter- 
mine a  proper  allowance  for  such  costs  in  the  immediate  future. 
A  casual  review  of  both  the  labor  and  coal  markets  during  the 
year  last  past  will,  however,  illustrate  the  wide  range  of  fluctua- 
tion which  both  of  these  items  have  been  subject  to.  The  pres- 
ent market  for  both  of  these  conunodities  is  a  falling  one  and 
seems  to  indicate  a  lowering,  if  not  in  the  present  cost  at  least 
in  the  costs  as  of  last  summer  and  fall.  The  present  economic 
conditions  are  a  fact  which  must  receive  as  much  consideration, 
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fit  least,  as  cost  records  relative  to  the  immodiate  past.  It  would 
he  utterly  unreasonable  to  expect  a  regulatory  body,  during  these 
times  of  unstability  of  markets,  to  arrive  at  a  rate  which  would, 
each  month,  yield  the  exact  operating  cost  during  that  period  plus 
retiral  and  return  requirements.  The  Commission  must  apply 
its  judgment,  based  upon  its  experience  and  &x  a  rate  which  it 
believes  will,  over  a  reasonable  period  of  time,  show  the  results 
intended,  retaining  the  right  at  any  time  to  step  in  and  rectify 
any  errors  which  it  may  have  made  in  the  past,  caused  by  devel- 
opments which  could  not  be  foreseen. 

Th  following  tabulation  will  disclose  the  increases  which  have 
occurred  in  the  production  of  gas  since  1914. 

OaaU  of  Remdering  Oas  Service. 
Basis  of  1,000  Cubic  Feet  of  Gas  Sold, 


Production  Costs, 

1914. 

.    1918. 

1919. 

4  Mos.  End- 
ing Oct,    31, 
1920. 

Cost   of  coal   carbonized 

Cost  of  bench  fuel 

Total  plant  labor 

Plant  expense   

$.3456 
.0747 
.0856 
.0252 
.0511 
.0371 

$.5780 
.0990 
,2099 
.0396 
,0882 
.0612 

$.6716 
.1117 
.2697 
.0458 
.0487 
.0600 

$.9764 
.1301 
.4505 
.0271 

Plant  repairs    

.0744 

Steam  expense    

.0883 

Total — production    

Distribution   expense  . . . 

Commercial  and  general 

expense    

i»993 
.0762 

.2351 
.0861 

1.0759 
.0730 

.2024 
.0858 

1.2075 
.0710 

.2391 
.1058 

1.7468 
.0658 

.2873* 

Taxes    

.8096 

total    

.9967 
.3588 

1.4371 
.4967 

1.6234 
.5510 

2.1895 

Deduct — ^residuals    

.7695 

Net  cost  at  burner 

$.6379 

$.9404 

$1.0724 

$1.4300 

The  above  tabulation  discloses  the  following  facts: 

1.  The  increase  in  gross  production  expense  between   1914 
and  1920,  has  been  191  per  cent. 

2.  The  increase  in  the  cost  of  coal  carbonized  per  1,000  cubic 
feet  of  gas  sold  over  the  same  period  has  been  182  per  cent. 

3.  The  increase  in  the  cost  of  labor  to  produce  1,000  cubic 
feet  of  gas  over  the  same  period  has  been  450  per  cent. 

4.  The  increase  in  the  cost  of  distribution,  commercial  and 
general  expense,  over  the  same  period,  has  been  13  per  cent. 

It  might  be  well  to  consider,  in  conjunction  with  the  above 
statistics,  the  following  facts: 

P.U.R.1921D. 


Digitized  by 


Google 


RE  CITY  OF  GRAND  HAVEN  et  ah  327 


1914. 

1920. 

Increa«c|. 

Cost  of  coal  per  ton 

$3.01 
.25 

$8.50 
.76 

182% 
200% 

Average  cost  of  labor,  per  hr 

It  will  be  noted  that  the  per  cent  increase  in  cost  of  coal  per 
ton  is  identical  with  the  per  cent  increase  in  cost  of  coal  per 
thousand  cubic  feet  of  gas  made.  It  is  apparent  that  this  in- 
crease is  one  over  which  the  company  has  no  control  and  is  legiti- 
mate in  every  way. 

The  increase  in  the  rate  of  pay  of  production  labor  as  showii 
above,  is  approximately  200  per  cent  as  compared  with  an  in- 
crease in  cost  of  labor  of  450  per  cent  per  1,000  cubic  feet  of 
gas  sold.  It  is  evident  that  the  rate  of  pay  of  labor  has  not  only 
increased  200  per  cent  but  that  during  the  same  time  the  effi- 
ciency of  the  labor  has  somewhat  decreased. 

Without  going  into  details,  we  believe  that  considerable  of 
tliis  inefficiency  can  be  accounted  for  by  the  general  condition 
of  the  labor  situation  during  the  last  year,  while  some  is  un- 
doubtedly due  to  poor  management.  Whatever  the  cases,  the 
results  are  what  confront  us  at  this  time. 

It  is  our  belief  that  the  following  costs  are  fair  and  reason- 
able and  should  be  used  in  fixing  a  rate  for  gas  in  Grand  Haven, 
at  this  time : 

Per  M  Cm.  Ft. 
of  Gas  Sold. 

Cost  of  coal  carbonized    $.9500 

Cost  of  bench  fuel   1250 

Total— plant    labor    3200 

Plant  expense,  miac 0300 

Plant  repairs    0700 

Steam   expense    0750 

Total — production    $1.5500 

Deduct — residual   credits    6550 


Net  cost  in  holder   $.8050 

Distribution  expense 0750 

Commercial  arid  general  expense    2500 

Taxes     .1100 


Net  cost  at  burner  $1 .3300 

A  Suitable  Property  Jip.tireuieni  Fund, 

[4]  Having  arrived  at  an  allowance  for  operating  costs,  a 
suitable  allowance  for  property  retiral  purposes  must  be  con- 
sidered.   It  is  our  judgment  that  an  annual  allowance  equal  to 
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2  per  cent  of  the  depreciable  property  is  a  fair  and  reasonable 
amount  for  this  item  of  cost,  which  will  amount  to  approximate- 
ly nine  cents  per  thousand  cubic  feet  of  gas  sold. 

Fair  Return, 

[5]  Having  found  a  fair  value  of  the  property,  used  and  use- 
ful, in  the  service  of  the  public,  we  must  fix  the  return  require- 
ments by  application  of  the  percentage  for  rate  of  return.  In 
this  instance,  a  rate  of  return  of  8  per  cent  will  be  used  as  fair 
and  reasonable. 

Value  of  property  $223,000.00 

Rate  of  return   .08 

Return    requirements    $18,000.00 

Based  upon  annual  sales  of  12,000,000  cubic  feet,  a  charge 

of  $.4285  per  thousand  cubic  feet  sold  is  necessary  to  produce 

a  return  of  $18,000  per  year. 

It  will  be  seen  from  the  above  statements  that  in  order  to 

meet  the  requirements  herein  set  forth,  the  company  should  i-e- 

ceive  an  average  of  $1.85  per  tliotisand  cubic  feet  for  all  gas 

sold,  made  up,  as  follows : 

Net  cost  at  burner    $1.33 

Retiral    requirements     Oft 

Return  requirements    43 

Total — Average  rate $1.8.5 

[6]  If  all  gas  users  used  the  same  amount  of  gas,  there  would 
be  no  occasion  for  making  different  rates.  Some  gas  users  may 
not  use  more  than  100  cubic  feet  per  month  while  others  may 
use  100,000  cubic  feet  per  month.  It  would  be  inequitable  to 
require  each  to  pay  the  same  rate.  We  must,  therefore,  attempt 
to  make  a  more  equitable  allocation  of  certain  of  those  costs  in- 
cluded in  the  average  rate,  which  are  primarily  controlled  by 
the  number  of  meters  rather  than  the  amount  of  gas  used.  It 
costs  the  company  no  more  to  read  the  meter,  keep  it  in  repair, 
make  out  the  bill  and  collect  the  amount  due  for  a  consumer 
who  uses  100,000  cubic  feet  of  gas  per  month  than  it  does  for 
one  who  uses  only  100  cubic  feet  of  gas  per  month.  It,  likewise, 
costs  the  company  equally  as  much  for  interest  charges  upon  the 
investment  tied  up  in  customers  installations  and  meters,  when 
the  same  are  of  like  size,  whether  the  customer  uses  100  cubic 
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feet  of  gas  per  month  or  10,000  cubic  feet  of  gas  per  month.  Wd 
believe  that  a  proper  schedule  of  rates  is  one  that  approximately 
secures  from  each  class  of  service  the  cost  of  rendering  the  serv- 
ice to  that  class. 

We  believe  that  the  following  schedule  of  rates  should  be  put . 
in  force  by  the  Grand  Haven  Gas  Company  for  gas  sold  to  its 
customers  in  the  municipalities  of  Grand  Haven,  Spring  Lake, 
and  Ferrysburg: 

Rate  Schedule. 

(a)  Domestic  rates.  (Residences  only.)  A  monthly  service 
charge  of  50  cents  per  month,  per  meter,  plus  a  consumption 
charge  of  16 J  cents  per  hundred  cubic  feet. 

(b)  Industrial  rates.  A  monthly  service  charge  of  10  cents 
per  rated  light  capacity  of  meter,  per  month,  plus  the  following 
schedule  of  consumption  charges:  For  the  first  25,000  cubic 
feet  of  gas  used  per  month,  16^  cents  per  hundred  cubic  feet. 
For  the  next  25,000  cubic  feet  of  gas  used  per  month,  14^  cents 
per  hundred  cubic  feet.  For  all  gas  used  in  excess  of  50,000 
cubic  foot  per  month,  12^  cents  per  hundred  cubic  feet.  Less 
a  discount  of  1  cent  per  hundred  cubic  feet  if  bills  are  paid  on 
or  before  the  10th  day  of  the  month  following  that  in  which  the 
service  was  rendered. 

We  also  believe  that  the  following  rates  should  be  put  in  force 
in  Spring  Lake  Eesort  and  Highland  Park. 

Eeadiness-to-serve  charge  of  $5  per  meter,  per  season,  payable 
in  advance,  plus,  for  the  first  5,000  cubic  feet  of  gas  used  per 
month,  21  cents  per  hundred  cul)ic  feet.  For  the  next  10,000 
cubic  feet  of  gas  used  per  month,  16  cents  per  hundred  cubic 
feet.  For  the  next  10,000  cubic  feet  of  gas  used  per  month, 
15  cents  per  hundred  cubic  feet.  For  the  next  10,000  cubic 
feet  of  gas  used  per  month,  13^  cents  per  hundred  cubic  feet. 
Less  a  discount  of  1  cent  per  hundred  cubic  feet  if  bills  are  paid  , 
on  or  before  the  lOtli  day  of  the  month  following  that  in  which 
the  service  was  rendered. 

[7]  The  monthly  average  calorific  value  of  the  gas  should  be 
530  B.T.U.,  with  an  allowable  maximum  and  minimum  varia- 
tion not  exceeding  5  per  cent  of  the  average  in  either  direction. 
The  pressure  of  the  gas  at  the  consumer's  meter  should,  at  all 
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times,  ^e  not  less  than  2  inches  water  column  and  not  greater 
than  8  inches  water  column. 

The  company  should  be  required  to  furnish  this  Commission 
on  or  before  the  20th  day  of  each  month,  a  detailed  statement 
of  its  operating  revenues  and  operating  expenses  for  the  pre- 
vious month. 

Proper  regulations  should  be  set  forth  in  the  order  as  to 
extensions  and  service. 

This  Commission  will  retain  jurisdiction  of  this, matter  and 
will,  upon  its  own  motion,  or,  upon  petition  of  the  gas  company 
or  the  city  of  Grand  Haven,  change  or  modify  the  rates  or  con- 
ditions of  service  as  occasion  requires. 

An  order  in  accordance  with  this  opinion  will  issue. 

Michigan  Public  Utilities  Commission,  William  W.  Potter, 
Chairman,  Sherman  T.  ITandy,  Samuel  Odell,  Earl  R.  Stewart, 
and  William  M.  Smith,  Commissioners. 


MINNKSOTA   RAIIiROAD   &  WAREHOUSE   COMMISSION. 

TWIN  VALLEY-ULEN   TELEPHONE  COMPANY 

LAKE  IDA  FARMERS  TELEPHONE  COMPANY. 

Monopoly  and  competition  «»  Occtipied  territory  «»  Tetepltones. 

The  retention  by  a  telephone  company  of  one  subscriber  in  a  town 
served  by  another  company  furnishing  inadequate  service,  does  not  vio- 
late the  Minnesota  Telephone  Law,  when  such  subscriber  has  be«n  re- 
ceiving such  service  for  a  number  of  years  before  the  inception  of  the 
town  company. 

[May  17,  1921.] 

Complaint  against  telephone  company  serving  patrons  with- 
in the  territory  of  another  company;  dismissed. 

Appearances:  H.  E.  Grutle,  for  the  Twin  Valley-Ulen  Tele- 
phone Company;  G.  Lindbach,  E.  K.  Ramsey,  Emil  Hansen, 
for  the  Lake  Ida  Farmers  Telephone  Company. 

Other  appearances:  E.  V.  Erickson,  L.  L.  Moen,  Emil  Lenid. 

By  the  Commission:  Hearing  in  the  above  matter  was  held 
at  Twin  Valley,  Minnesota,  April  22, 1921. 
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The  Twin  Valley-Ulen  Telephone  Company  is  a  corporation 
operating  local  tc^lophone  exchanges  at  Ulen  and  Twin  Valley, 
Minnesota. 

The  Lake  Ida  Farmers  Telephone  Company  operates  rural 
owned  telephone  lines  in  the  vicinity  of  Twin  Valley,  Minne 
seta,  serving  43  stations  on  3  circuits  connected  with  the  Twin 
Valley  exchange. 

The  complainant  alleges  that  the  respondent  is  serving  patrons 
with  telephone  service  within  the  corporate  limits  of  Twin  Val- 
ley; that  such  patrons  pay  a  switching  rate  of  35  cents  per 
month  for  telephone  service  while  subscribers  of  the  complain- 
ant pay  $1.25  per  month;  that  such  charge  is  a  discrimination 
against  residence  subscribers  of  the  local  company. 

The  Commission  finds  that  the  Lake  Ida  Farmers'  Telephone 
Company  did  serve  two  stations  within  the  corporate  limits  of 
Twin  Valley;  that  previous  to  the  hearing  one  of  the  stations 
has  been  removed;  that  the  remaining  station  is  and  has  been 
located  in  the  residence  of  Mr.  E.  R.  Ramsey,  for  the  past  six- 
teen years.  Previous  to  the  installation  of  a  telephone  exchange 
in  the  village  of  Twin  Valley,  this  telephone  was  used  as  a 
switch  between  two  rural  lines.  Upon  the  completion  of  the 
local  exchaug(»  tlie  rural  lines  were  connected  to  the  switchboard 
but  Mr.  Ramsey  continued  to  receive  service  over  the  rural  tele- 
phone at  his  residence. 

The  evidence  sh<nvs  that  the  local  exchange  is  closed  on  Sun- 
days between  11  a.  m.,  and  2  p.  m.,  and  that  during  this  period 
and  at  other, times  when  subscribers  on  the  same  rural  circuit 
serving  the  residence  of  Mr.  Ramsey  are  unable  to  obtain  con- 
nection with  the  operator  the  patrons  call  the  telephone  sub- 
scriber located  in  the  village  who  in  turn  will  call  the  party 
desired. 

The  respondent  contends  that  it  is  not  the  intention  of  the 
company  to  install  additional  telephones  in  the  village  or  in  any 
way  enter  into  competition  with  the  complainant,  but  on  ac- 
count of  the  inadequate  telephone  service  now  being  furnished, 
the  telephone  located  in  the  residence  of  Mr.  Ramsey  is  a  neces- 
sity that  cannot  be  dispensed  with  until  the  service  is  continu- 
ous. 

The  Commission  is  of  the  opinion  that  by  reason  of  the  fact 
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that  this  telephone  was  installed  and  in  operation  prior  to  the 
organization  of  the  Twin  Valley-Ulen  Telephone  Conipanv  and 
prior  to  the  enactment  of  the  Telephone  Law,  Chapter  152,  Gen- 
eral Laws  of  1915,  that  no  provision  of  this  act  is  being  violated. 
It  is  therefore  ordered,  that  the  petition  of  the  complainant 
requiring  the  Lake  Ida  Farmers  Telephone  Company  to  dis- 
continue furnishing  telephone  service  to  subscribers  within  lie 
village  of  Twin  Valley  be  denied. 

Note. — Monopoly  and  Competition. 

In  Be  Galbraith,  Docket  No.  824-A-133,  Decision  No.  1330,  June 
4,  1921,  the  Arizona  Commission  denied  to  a  small  company  com- 
peting witlj  an  established  stage  line  an  application  for  a  certificate 
of  convenience  and  necessity  to  operate  motor  vehicles  for  hire 
Where  it  appeared  that  the  applicant  had  been  acquired  by  a  large 
company  whose  competition  would  be  ruinous  to  the  established 
line. 

The  Indiana  statute  contemplates  regulative  monopoly  and  dis- 
courages competition,  but  monopoly  is  limited  by  the  power  of  the 
Commission  to  sanction  competition  if  it  finds  both  public  conven- 
ience and  public  necessity  requires  it.  In  the  same  case  the  Commis- 
sion stated  that  a  certificate  of  convenience  and  necessity  will  not  be 
granted  to  a  competing  telephone  company  where  the  existing  rates 
are  not  shown  to  be  unreasonable,  the  proposed  service  will  not  be 
more  adequate  than  the  existing  service,  and  no  defect  in  such  service 
has  been  disclosed  which  could  not  have  been  corrected  by  the  existing 
company  on  its  own  initiative  or  by  order  of  the  Commission.  Ee 
Galveston  Teleph.  Co.  No.  5374,  Nov.  26,  1920. 

In  Re  Louisiana  Liixlit,  Power  &  Traction  Co.  Case  No.  2931, 
May  18,  1921,  the  Mist^ouri  Commission  authorized  the  construction 
of  a  transmission  line  along  a  highway  already  occupied  by  a  tele- 
phone line.  The  Commission  said :  "The  highways  are  for  the  use 
of  all  and  neither  the  telephone  nor  the  transmission  line  can  occupy 
the  same  to  the  exclusion  of  the  other.^^ 

In  Re  Dewey,  C.  P.  C.  214,  May  2,  1921,  the  Nevada  Commission 
granted  a  certificate  of  convenience  to  operate  an  automobile  service 
from  a  small  village  to  larger  cities,  where  the  village  was  inade- 
quately served  by  a  nearby  railroad,  but  it  was  provided  that  the 
auto  service  should  keep  one  hour  off  of  regular  train  schedules. 

In  Re  Bookman,  C.  P.  C.  30,  C.  P.  C.  231,  May  26,  1921,  the 
Nevada  Commission  held  that  a  railroad  and  an  established  auto- 
mobile operator  should  be  protected  from  invasion  of  that  territory 
by  unrestricted  competition,  unless  it  is  found  that  the  established 
lines  are  failing  to  render  adequate  service. 
P.U.R.1921D. 
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STATE  EX  REL.  OZARK  POWER  &  WATER  COMPANY 

V. 

PUBLIC  SERVICE  COMMISSION  et  al. 

[No.  21991.) 
(—  Mo.  — ,  229  S.  W.  782.) 

Service  ^  BxtetuHcns  — >  Extent  of  utUity's  territory, 

1.  A  power  company,  applying  for  and  obtaining  franchiaos  ooTer- 
ing  the  whole  of  six  contiguous  counties,  thereby  defined  exterior  limits 
of  its  profession  of  service,  territorially  considered. 

Service  —  Extensions  ^  Territorial  limitations, 

2«  A  town  located  within  the  territory  of  a  power  company  and 
to  which  the  company  has  sent  an  agent  to  ascertain  how  many  of  its 
residents  would  use  electricity,  is  a  town  which  the  company  has  pro- 
fessed to  serve. 

Service  —  Extensions  —  Beasonahleness, 

3.  It  is  reasonable  to  order  an  electric  utility  to  extend  service  to 
a  town  within  its  territory  when  there  exists  a  reasonable  expectation 
that  the  consumption  of  electric  current  would  warrant  the  necessary 
preliminary  expenditure,  since  the  effect  of  so  occupying  the  territory  is 
to  exclude  therefrom  other  public  service  corporations,  with  the  result 
that  the  smaller  communities  not  connected  must  go  unserved. 

[March  6,  1921.] 

Appeal  from  an  order  of  the  Circuit  Court  affirming  an  or- 
der of  the  Public  Service  Commission  requiring  a  power  com- 
pany to  furnish  electric  service  to  the  inhabitants  of  a  village; 
affirmed. 

Appearances:  A.  E.  Spencer,  of  Joplin,  for  appellant;  IL 
Perry  Spencer,  General  Counsel,  and  James  D.  Lindsay^  As- 
sistant Counsel,  both  of  Jefferson  City,  for  Public  Service  Com- 
mission; Grover  C.  James,  of  Joplin,  for  Brookshire  Hardware 
Company. 

Ragland,  C. :  This  is  an  appeal  from  the  judgment  of  the- 
circuit  court  of  Colo  county  affirming  an  order  of  the  Public 
Service  Commission,  requiring  relator  to  furnish  electric  serv- 
ice to  the  inhabitants  of  Diamond,  in  Newton  county. 

Kelator  is  a  public  service  qorporation  engaged  in  the  basi- 
ness  of  gqner.ating,  distributing,  and  selling  to  the  public  electric 
energy  for  light  and  power.    It  was  incorporated  under  the  laws 
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of  this  state  in  1911.     The  purposes  for  which  it  was  formed, 
according  to  its  charter,  were: 

"To  generate,  distribute,  and  sell  electric  energy  and. supply 
water  and  water  power  in  Missouri  and  elsewhere,  ...  to 
acquire  the  consent  of  Congress  to  dam  navigable  streams,  to 
dam  other  streams  as  provided  by  law,  to  use  eminent  domain  as 
provided  by  law,  to  acquire  franchises  from  municipalities 
.  .  .  and  to  do  any  and  all  things  and  acts  connected  with  or 
appertaining  to  or  in  any  manner  affecting  the  business  of  gen- 
erating, distributing  and  selling  electric  energy  and  water." 

In  1912,  it  obtained  from  the  county  court  of  Ifewton  count j 
a  franchise  authorizing  it  to  erect  and  maintain  poles  and  wires 
for  electric  light  and  power  upon,  along,  and  across  the  high- 
ways of  that  coimty.  It  acquired  similar  franchises  in  Jasper, 
Lawrence,  C'hristian,  Greene,  and  Taney  counties.  At  the  time 
of  the  making  of  the  order  of  which  relator  complains,  and  for 
several  years  before  that  time,  it  owned  and  operated  a  water- 
power  plant  on  the  White  river  at  Powersite,  in  Taney  county. 
The  electric  energy  generated  there,  it  distributed  and  sold. 
Its  entire  plant  and  equipment,  employed  in  its  business  of  gen- 
erating, distributing,  and  selling  electric  energy,  it  valued  at 
$2,200,000.  In  1918,  it  sold  37,000,000  kilowatt  hours  of  elec- 
tricity ;  a  large  part  of  this  was  sold  to  other  public  utilities,  but 
relator  itself  served  the  cities  of  Grauby  and  Pierce  City.  Dur- 
ing that  year  and  previously,  relator  delivered  large  quantities 
of  electricity  to  the  Empire  District  Electric  Company  at  Jop- 
lin.  This  latter  company  and  relator  occupied  in  part  the  same 
field.  The  Empire  District  Electric  Company  was  eijgaged  in 
the  production  and  sale  of  electricity  in  Jasper  and  Kewton 
counties  in  this  state  and  in  some  of  the  counties  just  across  the 
state  line  in  Kansas.  It  distributed  and  sold  electricity  in  Neo- 
sho and  in  practically  all  of  the  cities  and  villages  in  Jasper 
coimty.  Its  franchise  covered  both  counties,  Newton  and  Jas- 
per. The  two  corporations  were  officered,  in  part,  at  least,  by 
the  same  individuals,  and  an  agreement  existed  between  them 
for  an  exchange  of  electrical  current  in  case  the  supply  of  either 
should  fail.  The  gross  operating  revenue  of  relator  in  1918 
was  $236,018.11;  that  of  the  Empire  District  Electric  Com- 
pany in  1917,  $l,.357,264r.96. 
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diamond  is  an  unincorporated  town  and  has  a  population  of 

^oat  five  hundred.     The  town  contains  twelve  mercantile^  oon- 

^^r:tx3,    one  bank,   two  mills,   one  elevator,   two   garages,   three 

^^-tic'Lies,  a  school  building,  and  one  hundred  residences.     The 

^P^iJ.ation  has  increased  35  per  cent  within  the  last  five  years. 

^ 'a  to>r  owns  and  operates  a  line  of  poles  and  wires  extending 

^   ^  ^^^^     its  dam  at  Powersite  to  Joplin  for  the  transmission  of  elec- 

'^'^i*^3^     ^or  distribution  and  sale.     The  line  was  built  in  1913, 

.  ^^     i'fc    j>a8ses  along  a  public  road  through  Newton  county.    Re- 

^toxr     ^^rected  a  substation  on  the  line  at  a  point  one  mile  east  of 

t£i^     V>x:i.sine8S  center  of  Diamond.     At  this  substation  electricity 

^*     "^^Lld^n  from  the  transmission  line  on  which  it  is  carried  at 

*^^^^    volts  and  its  voltage  reduced  for  transmission  on  lines 

^     ^^^^    ^^  relator  to  the  nearby  towns  of  Granby  and  Neosho; 

^iox*ge  Clark,  an  employee  of  relator,  went  to  Di^onond  in 

.    ^    ^^^ar  1913,  in  behalf  of  relator,  with  a  view  to  selling  its 

•"  *-^^t:aiits  electricity,  the  same  to  be  furnished  by  relator  by  a 

y         ^^^    be  constructed  from  its  substation  on  the  transmission 

1         ^^^    the  town.     Clark  canvassed  the  town,  offering  the  resi-. 

^^1 .    ^     electricity  at  the  same  rate  as  that  charged  at  Granby, 

p^        ^     ^'as  10  cents  per  kilowatt  hour.     Practically  all  of  the 

^ai**^^^    he  called  upon  agreed  to  take  electricity.     Soon  after-. 

y^         **    lie  again  came  to  Diamond  accompanied  by  a  representa- 

eig        ^"^^    a  company  engaged  in  selling  and  installing  wires  and: 

to  ^    "^^-^-^ial  equipment.     Clark  represented  that  it  was  agreeable 

Di^^     ""^^tior  for  this  company  to  install  the  wires  in  the  houses  at 

th^^^^  ^^>3id  and  that  relator  w^ould  be  ready  to  deliver  electricity 

of     ^        Xirhen  the  wiring  was  completed.     Thereupon  the  owners 

elei^^^  houses  had  them  wired  and  equipped  ready  to  receive 

aiv^    ^icity.    After  the  wiring  was  completed  in  November,  1918, 

jfe^      ^X»om  time  to  time  during  the  ensuing  period  of  about  five 

it    ^^   ^>    residents  of  Diamond  called  upon  relator  and  urged  that 

se:^..^^ -^struct  the  line  from  its  substation  and  give  them  electric 

it    C^^^^-     Relator  at  such  times  promised,  rather  evasively,  that 

ill    ^  ^^Xild  build  the  line  as  soon  as  it  could  get  to  it     Finally, 

bv^^^^^S,  relator  announced  that  Diamond  did  not  offer  sufficient 

1^^^^    "^css  to  justify  the  preliminary  expenditure  that  >wouM  ba 


^^ 


<>^    -w^^ary  to  enable  it  to  furnish  the  service,  but  that  if  the  people 
i^^  ^  ^^  iamond  would  build  out  to  the  substation  it  would  sell  and 
-Xj-  >^^'*  t^  ^^^'^  there  electricity  at  wholesale.. 
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Relator^s  vice  president,  B.  C.  Adams,  testified  that  Clark 
had  no  authority  to  bind  it  to  furnish  electrical  service  at  Dia- 
moild ;  that  it  was  the  established  policy  of  his  company  to  not 
even  consider  building  into  a  community  like  Diamond,  unless 
iind  until,  from  previously  gathered  information,  it  appeared 
that  a  profitable  business  could  be  secured;  and  that  pursuant 
to  its  customary  methods,  Clark  was  sent  to  Diamond  merely  to 
ascertain  how  many  people  would  use  lights  if  the  company  con- 
cluded to  build  in  and  offer  the  service. 

Mr.  Adams  further  testified  that  relator,  by  extending  its 
service  into  Diamond,  would  sustain  an  annual  loss  of  $712.50. 
H'e  based  his  estimates  on  the  assumption  that  fifty  customers 
could  be  procured.  From  these  customers,  by  charging  them  at 
the  rate  of  10  cents  a  kilowatt  hour,  with  a  minimum  of  $1  per 
month,  a  gross  annual  revenue  of  $1,050  would  be  obtained.  As 
against  this  he  estimated  the  annual  operating  expense  for  the 
service  at  $506.50,  and  depreciation  and  return — on  $5,749.56, 
the  cost  of  the  additional  construction  required,  and  on  $3,920, 
the  proportionate  part  of  the  plant  investment  chargeable  to  Dia- 
mond—at $1,256,  making  a  total  of  $1,762.50. 

In  relator's  estimates,  6  per  cent  was  allowed  for  deprecia- 
tion and  7  per  cent  for  return  on  the  investment.     The  Com- 
mission ruled  that  6  per  cent  was  excessive  for  annual  depre- 
ciation ;  that  4  per  cent  would  fully  cover  it    As  thus  modified, 
relator's  estimates  indicate  that  there  would  be  an  annual  de- 
ficit of  $520.    This  amount  the  Commission  held  could  be  over- 
come by  applying  a  rate  of  15  cents  per  kilowatt  hour,  with  a 
monthly  minimum  charge  of  $1.50,  instead  of  10  cents  per  kilo- 
watt, used  by  relator  as  the  basis  of  its  calculations.     Thereup- 
on the  Commission  made  an  order  requiring  relator  to  extend 
its  line  to  Diamond  and  to  furnish  electric  service  there,  on  the 
condition:    That  residents  of  Diamond  would,  within  thirty 
days  thereafter,  by  written  agreement,  obligate  themselves  to 
take  electric  service  from  relator  for  one  year,  through  at  least 
50  different  service  connections,  and  to  pay  therefor  at  the  rate 
of  15  cents  per  kilowatt  hour,  with  a  monthly  minimum  of  $1.50 
for  each  service  connection.     Within  the  designated  time  eighty 
residents  of  Diamond  obligated  themselves,  conformably  to  the 
Commission's  conditional  order,  to  take  electric  service  from  re- 
lator.   The  order  was  made  final  December  18,  1919. 
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Some  of  the  facts  relating  to  the  territory  covered  by  the  Em- 
pire District  Electric  Company  and  relator,  the  character  and 
extent  of  the  service  rendered  by  them  therein,  and  the  relation 
existing  betv^^een  the  two  companies,  appear  solely  from  annual 
reports  made  by  them  to  the  Public  Service  Commission,  which 
were  by  reference  incorporated  in  the  report  and  finding  of  the 
Commission  in  this  case.  Xo  olyection  to  their  consideration, 
on  that  ground,  however,  has  been  raised,  and  their  correctness 
is  not  called  in  question. 

Relator  resists  the  order  of  the  Public  Service  Commission  on 

this  ground:    The  proposed  improvement  and  extended  service 

mvolTes  the  entry  by  relator  into  new  territory  and  the  rendcr- 

mg  of  service  to  a  community  which  it  does  not  serve  and  has 

^ot  in  the  past  served  and  which  its  management,  as  a  matter 

^*  husiness  judgment,  has  determined  not  to  serve,  and,  there- 

^^^y  as  a  matter  of  law,  the  Commission  is  without  power  or 

Uhority  to  order  relator  to  give  such  service.    It  concedes  that 

ti,^    ^^^nmission  has  the  power  to  direct  and  control  its  opera- 

/•'        ^^^d  the  service  rendered  by  it  as  a  public  service  corpora- 

^  -^21  territory  in  \yhich  it  has  elected  to  enter  and  has  under- 

^Sip/J  ^^    render  service,  but  plants  itself  squarely  on  the  propo- 

^itia:*^  ^li3.t  Diamond  is  not  such  territory. 

1.    if    it  be  true,  as  relator  contends,  that  Diamond  is  not  a 

part  of  "tie  territory  it  has  undertaken  to  serve,  then  unquestion- 

awy   tlxQ    Commission  was  without  power  to  make  the  order  un- 

^^^sideration.     The  Public  Service  Commission  Law  (sub- 

a  ^'^^^^    2,  §  10478,  E.  S.  1919)  confers  upon  the  Commission 

,   ^^    Xo  order  reasonable  improvements  and  extensions  of  the 

^  *    "Wires,  poles,  pipes,  lines,  conduits,  ducts,  and  other  rea- 

^     devices,  apparatus  and  property  of    .     .     .     electrical 

to  h«^  ^'^ions.     .     ♦     ."     This  power,  however,  must  be  deemed 

^  ^iie  within  constitutional  limitations.     So  construed,  it 

*^ot  give  the  Commission  authority  to  compel  relator  to 

o  ^^   ^    territory  not  embraced  within  its  profession  of  scn'icc. 

w.    Compulsion  would  be  tantamount  to  an  appropriation  of 

..       ^B  property  to  a  public  service  tQ  which  it  has  not  dedicated 

t^ing  of  private  property  for  public  use  without  just 

•^l^sation.     Atchison,  T.  &  S.  F.  E.  Co.  v.  Eailroad  Com- 

p.uS^^,  173  Cal.  577,  P.U.E.1917B,  336,  160  Pac,  828,  2 
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A.L.R.  975.  For  notwithstanding  relator  is  employin*^  its  plant 
and  equipment  in  a  public  service,  they  still  remain  its  private 
property,  and  the  public  may  not  assume  the  role  of  general 
manager  and  r€»qiure  such  property  to  be  used  in  a  service  to 
which  the  owner  has  not  voluntarily  dedicated  it.  Interstate 
Commerce  Commission  v.  Chicago  G.  W.  R.  ("o.  209  U.  S.  los, 
28  Sup,  Ct.  Kep.  40:5,  52  L.  e^  705. 

On  the  other  hand,  if  Diamond  is  territory  compreheiided 
within  relators  profession  of  service,  relator  may  be  required  to 
serve  it,  because  it  is  relator's  duty,  within  reasonable  limita- 
tions, to  serve  all  in  such  territory  who  apply.  People  ex  rel. 
Xew  York  &  Q.  Gas  (^o.  v.  McCall,  245  U.  S.  345,  P.TMi. 
1918A,  792,  38  Sup.  Ct.  Rep.  122,  62  L.  ed.  337;  Lukrawka 
v.  Water  Co.  169  Cal.  318,  P.U.R.1915B,  331,  146  Pac.  040, 
Ann.  Cas.  1916D,  277;  Wisconsin,  M.  &  P.  R.  Co.  v.  Jacob- 
son,  179  U.  S.  287,  21  Sup.  Ct.  Rep.  115,  45  L.  ed.  194;  Wood- 
haven  Gaslight  (^o.  v.  Deehan,  153  If.  Y.  528,  47  N.  E.  787. 

2.  The  question  of  relator's  profession  of  public  service  is 
essentially  one  of  fact  and  it  is  our  province  to  determine  that 
fact  from  the  evidence  that  was  before  the  Public  Service  Cora- 
mission,  unhampered  either  by  its  finding  with  respect  thereto, 
or  by  the  conclusions  reached  by  the  circuit  court  which  re- 
viewed it.  Section  10522,  R.  S.  1919 ;  State  v.  Public  Service 
Commission,  271  Mo.  155,  196  S.  W.  369. 

[1]  It  was  not  shown  that  relator  had  ever  made  any  express 
declaration  with  reference  to  the  territorial  limits  upon  the 
service  professed  by  it.  But  its  charter,  franchises,  and  acts, 
in  the  conduct  of  its  business,  may  as  clearly  evidence  those  lim- 
its as  would  an  explicit  declaration  on  its  part.  1  Wyman  on 
Public  Service  Corporations,  §  220.  Relator^s  charter  empow- 
ers it  "to  generate,  distribute  and  sell  electric  energy  in  Mis- 
souri and  elsewhere,  and  to  do  all  things  incident  thereto."  The 
charter  in  this  respect  is  permissive  merely.  It  does  not  re- 
quire relator,  upon  demand,  to  distribute  and  sell  electricity 
everywhere  in  Missouri ;  nor  can  it  be  reasonably  inferred  that 
by  accepting  such  charter  power  it  undertook  to  furnish  service 
in  all  parts  of  the  state.  Upon  receiving  its  charter,  however, 
relator  proceeded  to  localize  the  territory  in  which  it  proposed 
to  operate;  it  applied  for  and  received  a  franchise  permitting 
P.U.R.1921D. 
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it  to  erect  poles  for  the  suspension  of  electric  light  and  power 
wires  on,  along,  under  and  across  the  public  roads  and  high- 
ways of  Newton  county.  It  obtained  pole  line  rights  of  way  in 
Jasper,  Lawrence,  Christian,  Greene,  and  Taney  counties.  It 
is  inferable  from  the  record  as  a  whole  that  the  franchises  grant- 
ed it  by  the  counties  last  named  were  similar  in  all  respects  to 
the  one  given  it  by  Newton  county.  In  this  connection  it  will 
be  noted  that  relator  did  not  seek  permission  to  erect  its  poles 
and  wires  merely  along  some  of  the  highways  in  the  district 
that  it  marked  off  as  the  field  of  its  operations;  it  obtained 
franchises  that  covered  all  the  public  roads  and  highways  there- 
in, including  the  streets  and  thoroughfares  of  Diamond.  Where 
an  electrical  corporation  obtains  a  franchise  to  occupy  with  its 
wires  and  equipment  all  of  the  streets  and  alleys  of  a  municipal- 
ity, there  is  never  any  question  as  to  the  territory  that  it  is 
undertaking  to  serve.  It  soiins  equally  clear  that  relator  in  this 
ease,  by  applying  for  and  obtaining  franchises  covering  the 
whole  of  six  contiguous  counties  in  Southwest  Missouri,  express- 
ly defined  the  exterior  limits  of  its  profession  of  service,  terri- 
torially considered. 

[2]  What  precise  service  relator  has  undertaken  within  the 
territory  it  marked  out  for  itself  is  next  to  be  considertnl.  It 
constructed  a  water  power  plant  for  generating  electricity  in 
Taney  county;  it  built  a  transmission  line  from  it  northerly 
through  Newton  county  to  Joplin ;  it  erected  a  substation  a  mile 
east  of  Diamond  and  from  thence  built  additional  lines,  extend- 
ing to  Granby  and  to  Neosho  in  Newton  county  and  probably 
to  other  points;  it  put  in  distributing  systems  at  Granby  and 
at  Pierce  City  in  Lawrence  county ;  and  then  it  began  the  oper- 
ation of  its  plant  and  the  distribution  and  sale  of  electrical 
current.  At  Joplin  and  Neosho  it  sold  and.  delivered  it  at  whole- 
sale to  the  Empire  District  Electric  Company;  at  Granby  and 
Pierce  City  it  distributed  and  sold  the  current  directly  to  the 
consumers.  From  these  constructions  and  operations  the  infer- 
ence necessarily  ax'ises  that  relator  has  undertaken  not  only  to 
furnish  electricity  to  the  public  at  wholesale,  but  to  distribute 
s^d  sell  it  to  the  inhabitants  of  the  towns  and  other  populous 
centers  in  its  district.  Is  Diamond  such  a  Qommunity  as  it  has 
professed  to  serve?     Undoubtedly,  else  it  would  not  have  sent 

P.U.R.lft21D. 

Digitized  by  VjOOQIC 


340  MISSOURI  SUPREME  COURT. 

its  agent  there  to  ascertain  how  many  of  its  residents  would  use 
the  service. 

3.  Relator  may  not  be  compelled  to  furnish  electrical  service 
to  every  village  and  hamlet  in  the  six  counties  covered  by  its 
franchises.  Nor  can  it  b©  required  to  furnish  such  service  to 
Diamond,  notwithstanding  it  is  within  the  boundaries  of  re- 
lator's professed  service,  unless  such  requirement  is  reasonable. 
This  brings  us  to  a  consideration  of  the  reasonableness  of  the 
Commission's  order.  The  reasonableness  of  the  order,  in  the 
sense  in  which  we  may  determine  it,  in  the  exercise  of  judicial 
power,  depends  on  whether  it  is,  or  is  not,  arbitrary,  capricious, 
or  unlawful.  Section  10522,  E.  S.  1919 ;  State  v.  Great  North- 
em  R.  Co.  130  Minn.  57,  P.U.R.1915D,  467,  153  N.  W.  247, 
Ann.  Cas.  1917B,  1201;  People  ex  rel.  New  York  &  Q.  Gas 
Co.  V.  McCall,  219  N.  Y.  84,  P.U.R.1917A,  553,  113  N.  E. 
795,  Ann.  Cas.  1916E,  1042.  That  it  is  not  arbitrary,  or  ca- 
pricious, so  fully  appears  from  the  statement  of  facts  that  a 
further  consideration  of  it  in  that  respect  is  unnecessary.  If 
it  is  unlawful,  it  is  because  it  operates  to  take  relator's  property 
for  a  public  use  without  just  compensation.  As  we  have  seen, 
the  order  does  not  effect  an  appropriation  of  such  property  to  a 
public  sei*vice  to  which  relator  has  not  dedicated  it. 

[3]  An  additional  test  remains  to  be  applied:  Does  there 
exist  a  reasonable  expectation  that  the  consumption  of  electrical 
current  at  Diamond  will  be  sufficient  to  warrant  the  necessary 
preliminary  expenditure?  Public  Service  Corp.  v.  American 
Lighting  Co.  67  N.  J.  Eq.  122,  131,  57  Atl.  482.  The  evidence 
shows  that  the  furnishing  of  the  service  will  not  entail  even  a 
present  financial  loss;  that  the  gross  revenue  derivable  from  it 
will  be  sufficient  to  not  only  cover  depreciation  and  the  cost  of 
operation,  but  to  afford  relator,  in  addition  thereto,  an  adequate 
return  on  its  investment  We  hold  that  the  order  requiring  re- 
lator to  supply  Diamond  with  electrical  current  for  lighting 
purposes  is  a  reasonable  one. 

4.  The  situation  in  general  outline,  as  disclosed  by  the  evi- 
dence, seems  to  be  this:  Two  public  service  corporations,  rela- 
tor and  its  ally,  the  Empire  District  Electric  Company,  have 
marked  off  a  portion  of  Southwest  Missouri  for  the  field  of  their 
operations;  within  this  territory  they  have  constructed  water 
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power  plants,  enabling  them  to  produce  electrical  current  at  t-he 
lowest  cost,  and  have  strung  along  the  highways  their  transmis- 
sion lines;  here  and  there  throughout  the  territory  they  have 
selected  such  of  the  towns  and  centers  of  population  as  seemed 
-the  most  attractive  from  the  standpoint  of  profits;  and  those 
they  are  supplying  with  their  service.  The  effect  of  their  s& 
occupying  the  territory  is  to  exclude  therefrom  other  public  serv- 
ice corporations,  wit^  the  result  that  the  smaller  communities 
that  they  do  not  supply  must  go  unserved.  In  this  connection, 
the  language  of  Mr.  Justice  Clarke  in  New  York  &  Q.  Gas  Co. 
V.  McCall,  245  U.  S.  345,  P.U.E.1918A,  792,  797,  62  L.  ed. 
:137,  38  Sup.  Ct.  Rep.  122,  is  apposite: 

"Corporations  which  devote  their  property  to  a  public  use 
itiay  not  pick  and  choose,  serving  only  the  portions  of  the  terri- 
tory covered  by  their  franchises  which  it  is  presently  profitable 
for  them  to  serve,  and  restricting  the  development  of  the  re- 
maining portions  by  leaving  their  inhabitants  in  discomfort 
without  the  service  which  they  alone  can  render." 

It  follows  from  the  conclusions  reached  that  the  judgment 
of  the  circuit  court  should  be  aifirmed.     It  is  so  ordered. 

Brown  and  Small,  CC,  concur. 

Per  Curiam.  The  foregoing  opinion  of  Ragland,  C,  is  adopt- 
ed as  the  opinion  of  the  court. 

All  the  Judges,  concur,  except  Elder,  J.,  not  sitting. 
Rehearing  denied  April  9,  1921. 


MISSOURI    PUBLIC    SERVICE    COMMISSION. 

GEORGE  E.  HENRY  et  al. 

V. 

CITY  OF  BUTLER. 
[Case  No.  2773.] 

Service  — >  Electricity  ««  Chanoe  to  alternating  current, 

1.  The  cost  of  changing  from  a  direct  current  meter  to  an  alter- 
P.r.R.1921D. 
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nating  current   meter  was  placed  upon  the  customers  of  a  municipal 
electric  plant  which  required  all  customers  to  furnish  their  meters. 
SerifVe  —  Ext-efiftions  ^  Electricity  ^  Change  to  altemating  current. 

2.  A  ruling  of  city  ofUcials  operating  a  municipal  electric  plant, 
providing  that  no  new  consumers  should  be  furnished  service  during-  a 
change  from  direct  to  alternating  current,  is  reasonable. 

Service  —  Extensionn  —  Rules  and  regulationfi. 

3.  A  requirement  that  applicants  for  electric  service  notify  the  offi- 
cial having  charge  of  the  plant  of  their  desire  for  service  and  secure 
his  permission  prior  to  connecting  their  individual  service  wires  with 
those  of  the  plant,  is  reasonable,  and  eminently  proper  for  the  elHcient 
administration  of  any  utility. 

Service  —  Extensions  —  Deposits  —  Regulations. 

4.  Regulations  of  utilities  requiring  a  cash  deposit  or  a  personal 
guaranty  by  a  responsible  person,  prior  to  the  installation  of  meters 
and  the  rendition  of  service  are  reasonable. 

Service  —  Duty  to  serve  —  Municipal  plant. 

6.  The  demands  of  tax-paying  municipal  citizens  for  public  utility 
service  furnished  from  a  municipally  owned  plant  should  be  met  imme- 
diately upon  compliance  by  such  prospective  consumers  with  the  rea- 
sonable rules  and  regulations. 


Service  —  Meters  —  Se-aling. 

Statement  that  a  public  utility  should  seal  all  meters  and  require 
that  no  seal  be  broken  without  authority  from  proper  official,  p.  345. 

[June  7,  1921.] 

Complaints  regarding  failure  to  furnish  electric  service;  one 
complaint  dismissed  and  service  to  other  complainants  ordered. 

By  the  Commission:  On  November  2,  1920,  George  E. 
Henry,  Angus  M.  Huntsman,  Morris  Benedict,  and  Joseph  E. 
Hendrix,  hereinafter  called  complainants,  filed  a  complaint 
against  the  city  of  Butler,  G.  P.  Wyatt,  chairman  of  light  com- 
mittee, hereinafter  called  defendants,  wherein  complainants 
allege  that  the  city  of  Butler  has  refusp<l  to  give  them  electric 
service  or  to  give  statement  of  reasons  why  such  service  is  not 
furnished.  The  complainants  also  state  that  other  residences 
have  been  wired  and  are  being  furnished  electric  service  since 
their  houses  were  wired. 

Prior  to  the  filing  of  the  formal  complaint  considerable  cor- 
respondence was  had  between  the  Commission,  the  complainants, 
and  the  defendant  in  an  effert  to  arrive  at  some  solution  of  the 
things    involved,   but   without   success,    and,   consequently,   the 
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formal  complaint  was  filed  and  a  hearing  held  at  Butler,  Mis- 
souri, on  the  30th  day  of  November,  1920.  J 

George  E.  Henry,  one  of  the  complainants,  states  that  he  had 
his  hotel  wired  by  a  contractor  by  the  name  of  Ilighley,  and  after 
completing  the  wiring  the  contractor  connected  the  house  to  the 
distribution  system,  which  is  owned  by  the  city  of  Butler.   Henry 
further  states  that  he  does  not  know  where  the  contractor  ob- 
tained permission  to  connect  his  house  to  the  distribution  sys- 
tem, but  understood  that  it  was  obtained  from  the  mayor.     It 
appears  from  the  testimony  herein  taken,  that  the  superintend- 
ent, 6.  P.  Wyatt,  of  the  city's  electric  and  water  plant,  requires 
some  of  the  customers  at  least  to  furnish  what  he  terms  a  bond 
before  giving  permission  to  those  customers  to  connect  their 
premises  to  the  city's  electric  or  water  system.     It  is  presumed 
that  this  bond  is  in  the  nature  of  a  personal  guaranty  of  a  re- 
sponsible person,  which  practice  is  pennitted  by  Rule  N*o.  12, 
in  the  Commission's  General  Order  No.  20.     This  bond  was  not 
furnished  and  a  cash  deposit  was  not  made,  apparently  through 
niisuudorstanding  one  way  or  another,  and  in  a  few  days  after 
the  service  Was  connected  it  was  disconnected.     Instead  of  going 
to  the  su]:)erintendent,  whose  duty  it  is  to  see  that  applications 
are  properly  made  and  the  rules  made  by  the  city  officials  are 
carried  out,  it  appears  that  George  E.  Henry  went  to  the  mayor 
who  advised  him  that  it  was  not  necessary  to  make  a  cash  de- 
posit if  he  would  furnish  a  bond  signed  by  a  responsible  person. 
Then  after  obtaining  such  information  from  the  mayor,  the  mat- 
ter of  obtaining  the  service  should  have  been  taken  up  with  the 
superintendent  and  doubtless  some  solution  of  the  matter  could 
have  been  found. 

The  next  complainant  to  appear  in  the  cause  was  Morris  Ben- 
edict, a  resident  and  property  owner  in  the  city  of  Butler.  He 
states  that  about  October,  1919,  his  house  was  wired  and  he  un- 
derstood that  he  would  obtain  electric  service  about  Christmas 
of  that  year,  but  the  connection  was  delayed  and  finally  he  was 
advised  that  the  city  did  not  have  the  power  to  furnish  the  serv- 
ice. Another  reason  given  later  was  that  the  city  was  changing 
its  system  from  direct  current  to  alternating  current,  which  con- 
dition was  true,  and  that  as  soon  as  the  change  was  made  the 

city  could  furnish  everyone  current. 
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Another  complainant,  J.  E.  Hendrix,  states  that  the  house 
in  which  he  lives  ^|[a8  wired  about  the  15th  of  April,  1920,  and 
that  he  immediately  applied  for  electric  service  and  was  advised 
that  as  soon  as  the  system  was  changed  from  direct  current  to 
alternating  current  he  could  obtain  the  electric  service.  He 
furthermore  states  that,  since  he  asked  for  lights,  a  Mr.  Lloyd 
Gaines  bought  property  next  to  his  mother-in-law  and  had  the 
house  wired  and  connected  since  about  April,  a  date  later  than 
the  complainant  had  made  application  for  service. 

[1]  Another  complainant  by  the  name  of  A.  Darden,  who 
did  not  enter  his  appearance  in  the  complaint  filed  originally, 
stated  that  he  was  unable  to  obtain  electric  service  but  also  testi- 
fied that  his  property  was  outside  the  city  limits.  It  appears 
that  this  complainant's  lights  were  disconnected  when  the  city 
was  changing  its  plant  from  direct  current  to  alternating  cur- 
rent, and  before  connecting  him  back  on  the  lines  was  inforuic<l 
that  he  would  have  to  purchase'  an  alternating  current  meter. 
The  Commission  does  not  see  that  it  was  unreasonable  for  the 
city  to  require  him  to  change  his  meter  from  direct  current  to 
alternating  current  as  alternating  current  meters  are-  much  iiiorc 
satisfactory  to  operate  on  alternating  current  systems  than  the 
direct  current  meters  that  arc  generally  purchased  for  use  on 
direct  current  systems.  It  appears  that  is  the  only  reason  given 
for  refusing  to  furnish  ser\ace  to  this  complainant,  and  since  the 
city  requires  all  customers  to  furnish  their  meters,  this  complaint 
will  be  given  no  further  consideration  and  will  be  dismissed. 

From  the  testimony  herein  given,  the  Commission  is  of  the 
opinion  that  there  are  three  main  causes  for  the  conditions  ex- 
isting that  brought  about  this  complaint — one  is,  that  the  city 
has  been  furnishing  direct  current  for  several  years  and  has 
grown  to  such  an  extent  that  its  plant  has  become  overloaded, 
then  in  its  efforts  to  increase  the  capacity  of  its  plant  the  city 
decided  to  change  to  alternating  current.  During  this  change 
the  city  administration  did  not  feel  that  it  should  take  on  any 
jidditional  load  thereby  guaranteeing  to  a  larger  extent  that  the 
customers,  who  were  receiving  service,  could  continue  to  receive 
it,  and  the  work  of  making  the  change  could  be  expedited  if  it 
was  not  necessary  to  furnish  labor  and  material  to  build  the  new 
extensions.     The  second  reason,  which  has  just  been  indicated, 
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is  that  the  plant  was  overloaded,  and  the  third  reason,  a  lack  of 
understanding  and  co-operation  between  the  city  officials  and  the 
prospective  consumers. 

It  appears  that  the  city  has  acted  wisely  by  changing  from 
a  direct  current  system  to  an  alternating  system,  since  the  ma- 
chinery in  its  new  plant  is  alternating  current,  and  in  refusing 
to  trouble  itself  with  extending  service  wires  to  new  customers 
while  making  the  change,  has  hastened  the  change  as  much  as 
could  be  expected. 

[2]  Under  existing  conditions,  no  criticism  need  be  made  of 
the  apparent  ruling  of  the  city  officials  that  new  customers  should 
not  be  taken  on  for  a  few^  months  during  the  change.  This  action 
on  the  part  of  the  officials  evidences  an  effort  to  take  the  interest 
of  the  public  into  consideration.  It  relieves  such  new  applicant 
consumers  from  the  necessity  of  purchasing  a  direct  current  meter 
and  within  a  short  time  when  the  municipality  is  in  position  to 
furnish  alternating  current,  discarding  such  meter  and  purchas- 
ing an  alternating  current  meter. 

The  testimony  shows  that  the  meters  are  not  kept  under  seal. 
The  utility  should  seal  all  meters  and  require  that  no  seal  be 
Lrokon  without  autliority  from  the  proper  official. 

[3]  That  a  public  utility,  in  the  first  instance,  has  the  right 
to  prescribe  reasonable  rules  and  regulations  governing  its  ren- 
dition of  service  has  been  repeatedly  sustaine<l  by  this  Commis- 
sion, as  well  as  the  necessity  on  the  part  of  all  applicants  for 
service  to  comply  with  all  reasonable  conditions  precedent  as  are 
therein  prescribed  prior  to  the  receipt  of  service.  So  far  as  dis- 
closed by  the  record,  there  is  nothing  unreasonable  in  requiring 
applicants  for  service  to  notify  the  official  having  charge  of  the 
plant  of  their  desire  for  service  and  securing  his  permission  prior 
to  connecting  their  individual  service  wires  with  those  of  the 
plant.  Such  a  rule  is  eminently  proper  for  the  efficient  admin- 
istration of  any  utility,  be  it  privately  or  municipally  owned. 
All  utilities  possess  property  rights  accorded  protection,  in  the 
main,  by  the  same  statutory  and  constitutional  enactments  that 
protect  the  homes  of  the  individual  citizens.  The  mere  fact  that 
utilities  serve  the  public  and  are  popularly  designated  public 
utilities  does  not  constitute  their  property  public  property  in  the 
sense  that  the  individual  citizen  may  appropriate  it  to  his  own 
P.U,R.1921D. 
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use  without  consulting  those  vested  with  the  legal  ownership  or 
their  authorized  representatives.  Individual  citizens,  outside 
those  obligations  resting  upon  public  utilities  from  the  nature 
of  their  undertaking,  possess  no  greater  right  to  appropriate  to 
their  own  use  the  property  of  the  utility  than  liiey  possess  of 
appropriating  the  home  of  their  neighbor  to  their  individual  use 
without  that  neighbor's  consent. 

[4]  Regulations  of  utilities  requiring  a  cash  deposit  or  per- 
sonal guaranty  of  a  responsible  person  from  prospective  con- 
sumers desiring  service  prior  to  the  installation  of  meters  and 
the  rendition  of  service  have  been  approved,  and  when  such  regu- 
lations of  electric  utilities  fall  within  the  provisions  of  General 
Order  No.  20,  Rule  No.  12,  they  are  prima  facie  reasonable. 
The  record  is  void  of  any  showing  that  the  requirements  of  the 
municipal  plant  in  this  respect  do  not  comply  with  the  rules  pro- 
mulgated by  this  Commission. 

[5]  The  question  remains  as  to  the  extent  of  the  obligation 
of  the  plant  to  serve.     This  is  a  municipally  owned  electric 
utility,  constructed  from  funds  raised  through  the  issuance  of 
bonds,  for  the  payment  of  the  principal  and  interest  of  which 
i«iourse  may  be  had  to  the  taxpayers  of  the  municipality.    Acting 
within  its  governmental  capacity,  officials,,  in  refusing  individual 
citizens  the  protection  of  the  municipal  governmental  agencies 
would  be  sadly  remiss,  to  say  the  ieast,  in  the  discharge  of  their 
official  functions.    The  protection  of  the  municipal  governmental 
authority  is  openly  and  readily  available  to  all  whenever  occasion 
demands.     Its  financial  support  is  derived,  in  part,  from  taxa- 
tion.    Privately  owned  utility  plants  are,  by  law,  required  to 
serve  all  within  the  professed  territorial  limits  of  their  service. 
It  is  not  a  sufficient  answer  for  them  to  say  to  an  applicant  for 
service  that  they  cannot  meet  the  reasonable  demands  of  the  pub- 
lic for  service.     Failure  to  furnish  service  to  individual  appli- 
cants is  not  excused  on  the  ground  that  the  available  selrvice  ia 
insufficient  to  supply  existing  consumers.     (State  ex  rel.  Woo<l 
v.  Consumers'  Gas  Trust  Co.  157  Ind.  345,  61  N.  E.  674,  55 
L.R  A.  245 ;  Public  Service  Commission  v.  Iroquois  Natural  Gas 
Co.  189  App.  Div.  545,  179  N.  T.  Supp.  230,  P.U.R.1920B, 
S88.)      Inability  on  their  part  to  maintain  their  standard  of 

service  so  as  to  be  ready  to  meet  anticipated  demands  subjects 
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them  to  a  forfeiture  of  their  charter.  (Capital  City  Water  Co. 
V.  State,  105  Ala.  406,  432,  18  So.  62,  29  L.R.A.  743.)  A 
fortiori.  The  demands  of  taxpaying-munieipal  citizens  upon 
their  municipality,  engaged,  in  its  proprietary  capacity,  in  fur- 
nishing its  citizens  with  electric  service,  for  public  utility  service 
furnished  from  the  municipally-owned  plant  should  be  imme- 
diately met  upon  the  conipliance  of  such  prospective  consumer 
with  the  reasonable  rules  and  regulations,  applicable  to  all,  gov- 
erning the  furnishing  of  service  to  new  applicants.  Mindful  of 
the  fact  that  the  municipally-owned  plant  is  constructed  from 
Hse  of  funds  authorized  by  a  vote  of  the  inhabitants  of  the  city, 
who,  some  unwillingly,  subject  themselves  to  liability  for  the 
payment  of  the  principal  and  interest,  other  action  on  the  part 
of  the  municipal  officials  might  result  in  the  infringement  of 
state  and  Federal  constitutional  guaranties  accorded  such  indi- 
vidual citizen-applicants  for  service.  A  given  individual  citizen 
should  not  be  subjected,  by  the  municipal  officials,  to  a  liability 
for  the  paj^nent  of  the  principal  and  interest  on  funds  used  in 
the  construction  of  a  municipally-owned  utility  property  that 
other  citizens  of  the  municipality  might  receive  the  service  thus 
made-  available  to  all  in  common  and  be  denied  the  privilege  of 
equal  participation  in  the  community  service  thereby  afforded 
the  municipal  citizens.  It  is  sufficient,  however,  for  the  purposes 
of  this  case  to  say  that  a  contrary  ruling  on  the  part  of  this  Com- 
mission would  be  in  the  very  teeth  of  the  law  of  its  creation. 
Section  68,  Subsec.  3,  P.  S.  C.  L.,  provides: 

"^0  gas  corporation,  electrical  corporation,  water  corpora- 
tion or  municipality  shall  make  or  grant  any  undue  or  unrea- 
sonable preference  or  advantage  to  any  person,  corporation  or 
Icx'ality,  or  to  any  particular  description  of  service  in  any  respect 
^vhatsoever,  or  subject  any  particular  person,  corporation  or 
l()cality  or  any  particular  description  of  service  to  any  undue  or 
^mreasonable  prejudice  or  disadvantage  in  any  respect  whatso- 
ever/' 

The  Commission  is,  therefore,  of  the  opinion  that  all  con- 
flumers  should  have  the  privilege  of  enjoying  the  service  under 
'Ordinary  circumstances  regardless  of  whether  the  capacity  of  tlu» 
p'ant  18  limited  or  not>  and  an  order  will  issue  requiring  the 
"tih'ty  to  furnish  the  service  to  the  complainants  herein  who  live 
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within  the  municipal  corporate  limits,  without  discrimination  in 
the  order  of  complying  with  individual  requests  for  service  from 
the  filing  of  the  applications  for  service  and  the  rendition  of  such 
service  as  soon  as  the  plant  has  been  changed  from  a  direct  cur- 
rent system  to  an  alternating  current  system. 


MISSOURI    PUBLIC    SERVICE    COMMISSION. 

CITY  OF  WEBB  CITY 

V, 

MISSOURI  PUBLIC  UTILITIES  COMPANY. 

[Case  No.  2985.] 

CITY  OF  CARTERVILLE 
p. 

MISSOURI  PUBLIC  UTILITIES  COMPANY. 

[Case  Xo.  2986.] 

Service  —  Power  of  CominisHion  —  Effect  of  rate  injunction. 

1.  A  Federal  Court  injunction,  which  takes  from  the  state  Com- 
mission the  rate-making  power,  does  not  have  the  effect  of  severing 
from  the  Commission  its  power  to  regulate  service. 

Payment  —  Discontinuance  of  service  for  nonpayment* 

2.  It  would  be  unreasonable  and  indefensible  to  permit  a  wat^r 
company  to  discontinue  fire  hydrant  service  to  cities  on  account  of 
nonpayment  of  water  bills. 

[June  11,  1921.] 

Proceeding  to  coiiii)el  a  water  company  to  continue  to  furnish 
fire  hydrant  service  to  municipalities;  continued  service  ordered. 

Mclndee,  Commissioner :  These  cases  have  been  consolidated 
for  the  reason  that  iu  all  essential  respects  they  are  alike  and 
tlie  relief  sought  by  both  cities  is  identical.  The  evidence  shows 
jis  follows: 

The  Missouri  Public  Utilities  Company,  defendant,  herein- 
r.fter  termed  the  company,  owns  a  water  works  system  and  is 
l>.r.K.in2iD. 
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engaged  in  furnishing  Webb  City  and  Cartoi'ville  witli  water 
for  domestic  uses  and  city  purposes  including  fire  hydrant  service. 
The  franchises  have  expired  in  both  cities  but  since  May  12, 
1910,  and  until  June  30,  1920,  the  company  was  furnishing 
water  to  said  cities  under  a  schedule  of  rates  filed  with  the  Public 
Service  Commission  which  provided  for  an  annual  rate  of  $2.") 
for  each  fire  hydrant  supplied  with  water. 

On  April  23,  1920,  the  company  filed  with  the  Commission  a 
proposed  new  schedule  of  water  rates  for  said  cities,  which  in- 
cluded a  rate  of  $60  annually  for  each  fire  hydrant.  On  the 
14th  day  of  May,  1920,  an  order  was  issued  by  the  Commission 
in  the  Case  Xo.  2481,  which  suspended  the  operation  of  the  pro- 
ix>sed  new  schedule  for  one  hundred  and  twenty  days,  i)ending 
an  investigation  by  the  Commission  as  to  the  reasonableness  of 
the  proposed  new  schedule. 

Thereafter,  on  the  29th  day  of  June,  1920,  and  before  the 
Commission  had  acted  in  the  matter,  the  company  as  plaintiff, 
filed  its  bill  against  the  Public  Sei-vice  Commission,  et  al.,  in  the 
T'nited  States  district  court  of  the  western  district  of  Missouri 
and  obtained  an  order  for  a  temporary  injunction  pending  final 
hearing  of  the  cause,  which  said  order  provided  as  follows : 

^'It  is  therefore,  by  the  court  ordered  that  the  orders  of  the 
Public  Service  Commission  of  Missouri,  made  on  ^lay  12,  1919, 
August  20,  1919,  September  27,  1919,  May  14,  1920,  and  May 
IT,  1920,  refusing  approval  and  suspending  the  operation  of 
certain  schedules  of  rates  filed  with  the  said  Commission  by 
plaintiff  for  water  service  at  Webb  City  and  Carterville,  Mis- 
souri, and  establishing  and  compelling  said  plaintiff  to  charge 
certain  rates  in  the  aforesaid  order  of  May  12,  1919,  particu- 
larly designated,  be  set  aside,  and  that  the  defendant,  the  Public 
Service  Coumiission  of  the  State  of  Missouri,  and  each  defend- 
ant, their  agents,  attorneys,  counselors  and  others  represented  by 
them,  or  acting  by  their  authority  or  in  concert  with  them,  be 
i-estrained  and  enjoined: 

fa)  From  enforcing  such  orders; 

(b)  From  enforcing  the  provisions  of  the  Public  Service  Com- 
mission Act  of  Missouri,  or  other  laws  applicable  to  water  supply 
corporations  so  as  to  render  the  rates  specified  in  said  orders  the 
maximum  rates  legally  chargeable  by  plaintiff ;  and, 
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(c)  From  preventing  plaintiff  from  advancing  its  rates  for 
the  supplying  of  water  in  accordance  with  the  schedule  filed  with 
the  Commission- on  the  23d  day  of  April,  1920;  and, 

(d)  From  prosecuting  any  suit,  civil  or  criminal,  or  permit- 
ting any  such  suits  to  be  prosecuted  against  plaintiff  for  the  col- 
lection or  assessment  of  penalties,  because  it  shall  charge  rates 
in  excess  of  those  specified  in  said  orders." 

This  interlocutory  order,  therefore^  apparently  permitted  the 
$60  fire  hydrant  rate  to  become  effective  in  both  cities  from  June 
30,  1920,  and  to  continue  in  effect  under  the  conditions  expressed 
therein  until  the  rates  were  finally  established. 

TJnder  the  order  granting  the  temporary  injunction,  the  com- 
pany was  required  to  give,  and  did  give,  a  bond  in  the  penal  sum 
of  $10,000  to  secure  the  repayment  of  excess  charges  collected  by 
it  under  the  temporary  injunction  should  it  be  found  upon  final 
hearing  that  such  charges  were  in  excess  of  just  and  reasonable 
rates  for  the  service  rendered. 

On  March  30,  1921,  on  final  hearing  in  said  cause  in  the  Fed- 
eral Court,  the  court  issued  its  order  directing  the  company  to 
renew  its  application  to  the  Public  Service  Commission  of  Mis- 
souri to  establish  just  and  reasonable  water  rates  in  said  cities, 
retaining  jurisdiction,  however,  in  the  event  the  company  was 
dissatisfied  with  the  rates  when  finally  made  by  the  Commission. 

The  company,  in  conformance  with  said  order,  on  April  13, 
1921,  filed  with  the  Public  Service  Commission  a  proposed  new 
schedule  of  rates,  the  cause  being  docketed  as  Case  No.  2949. 
On  April  20,  1921,  the  Commission  suspended  the  operation  of 
said  new  schedule  for  one  hundred  and  twenty  days.  In  this 
new  schedule  the  proposed  rate  for  annual  fire  hydrant  service 
is  $70  for  each  hydrant. 

Now  it  appears  that  both  cities  have  been  delinquent  in  the 
matter  of  paying  the  company  for  fire  hydrant  service.  At  the 
time  the  Federal  Court  order  became  effective,  June  30,  1920, 
Carterville  with  70  hydrants  at  the  $25  rate  was  indebted  to 
the  company  in  the  sum  of  $356.43,  while  Webb  City  with  190 
hydrants  on  the  same  date,  at  the  $25  rate,  was  indebted  to  the 
company  in  the  sum  of  $3,353.88.  There  is  no  dispute  concern- 
ing these  amounts  of  indebtedness.  Carterville  has  had  fire 
hydrant  service  ever  since  said  date  and  has  made  no  payment 
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whatever  to  the  company  for  such  service.  The  amount  claimed 
as  due  the  company  from  Carterville  on  April  30,  1921,  was 
$4,066.43. 

Webb  City,  by  resolution  of  its  council,  undertook  to  reduce 
the  number  of  fire  hydrants  from  190  to  144,  effective  September 
1,  1920,  Webb  City,  too  has  had  fire  hydrant  service  without 
paying  therefor,  except  one  payment  of  $4,500  and  the  company 
claims  that  Webb  City  was  indebted  to  the  company  for  fire 
hydrant  service  on  April  30,  1921,  in  the  sum  of  $6,513.85. 

The  company  needing  funds  and 'becoming  impatient  with  the 
cities,  decided  by  drastic  action  to  speed  up  the  slow  paying  city 
fathers.  On  May  10th,  the  cities  were,  thereupon,  served  with 
notice  that  unless  hydrant  rental  was  paid  for  service  rendered 
up  to  and  including  March  31,  1921,  the  company  would  cease 
to  furnish  fire  hydrant  service  after  6  o'clock  p.  m.  on  May  12, 
1921. 

On  the  day  last  named  the  cities,  Webb  City  and  Carterville, 
applied  in  the  circuit  court  of  Jasper  county,  Missouri,  for  an 
order  temporarily  restraining  the  company  from  shutting  off  fire 
hydrant  service  as  threatened  and  such  an  order  was  issued  and 
made  effective  until  May  16th. 

On  May  14,  1921,  said  cities  filed  their  complaints  with  the 
Public  Service  Commission,  requesting  an  order  from  the  Com- 
mission directing  the  company  to  continue  to  furnish  fire  hydrant 
service  to  the  cities.  The  injunction  proceeding  in  the  Jasper 
county  circuit  court  was,  therefore,  dismissed. 

The  matter  as  to  the  amounts  of  the  indebtedness  of  the  cities 
to  the  company  is  not  up  for  determination  by  the  Commission. 
It  may  be  here,  stated  that  the  income  is  insufficient  and  funds 
are  not  now  available  in  the  treasuries  of  the  two  cities  for  the 
payment  of  amounts  claimed  by  the  company,  and  that  eventually, 
when  the  definite  legal  rate  for  fire  hydrant  service  is  finally 
established,  bonds  may  necessarily  be  required  to  be  voted  by  the 
people  as  a  means  of  providing  the  amounts  required  to  meet  any 
then  existing  delinquency. 

The  cities,  however,  are  both  now  delinquent  for  nonpaynui*? 
of  fire  hydrant  service  and  the  question  for  determination  by  the 
Commission  is  as  to  whether  the  company,  because  of  such  delin- 
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quency  can  arbitrarily  diut  off  the  water  for  fire  protection  in 
Webb  City  and  Carterville. 

[1]  The  chief  contention  advanced  on  behalf  of  the  company 
is  that  application  for  relief,  if  any,  on  the  part  of  the  cities, 
must  be  made  to  the  United  States  district  court.  It  is  con- 
tended that  by  virtue  ctf  the  suit  sxhoxe  mentioned  in  the  Federal 
Court  and  of  the  injunction  and  of  the  retention  of  jurisdiction 
over  the  cause  and  of  the  parties  by  the  Court,  that  the  Comnnsi- 
sion  is  without  authority  to  act  in  the  premises. 

We  are  of  the  opinion  that  this  contention  is  not  well  founded. 
Under  the  Public  Service  Commission  Act  the  Commission  is 
\ested  with  power  to  regulate  the  service  and  rates  of  water 
utility  companies.  In  this  instance,  the  rate-making  power  has 
been  taken  from  the  Commission  and  vested  in  the  Federal  Court, 
but  such  court  in  its  interlocutory  order  hereinbefore  cited  has 
not  undertaken  to  sever  from  the  Commission  its  power  to  regu- 
late the  water  service  of  the  company. 

The  purpose  of  the  suit  in  the  Federal  Court  was  to  enjoin 
tlie  Commission  from  enforcing  orders  fixing  certain  rates  which 
were  alleged  to  be  confiscatory  and  to  enjoin  the  Commission, 
pending  final  hearing,  from  prevention  of  thfe  charging  of  such 
rates  as  the  court  might  permit  to  be  charged,  pending  a  final 
hearing.  It  must  be  apparent  that  the  court  took  jurisdiction 
to  protect  the  company  in  certain  rates  it  might  charge  for  service 
rendered,  and  not  to  adjudicate  claims  between  the  cities  and  the 
company,  or  between  consumers  and  the  company,  for  service  ren- 
dered at  the  rates  so  fixed.  The  terms  and  conditions  of  the  order 
granting  the  injunction  have  reference  only  to  the  rates  which 
the  company  may  charge  up  against  its  customers,  private  and 
municipal,  and  have  nothing  to  do  with  any  dispute  between 
the  company  and  the  cities  in  reference  to  service  or  the  con- 
tinuance of  service.  Under  the  terms  of  the  injunction  the  Com- 
mission cannot  interfere  with  the  right  of  the  company  to  charge 
at  the  rates  allowed  by  the  injunction,  but  the  United  States 
district  court,  by  virtue  of  the  suit,  did  not  take  jurisdiction,  and 
in  our  judgment,  clearly  will  not  undertake  to  assume  jurisdic- 
tion to  settle,  and  determine  questions  pertaining  merely  to 
service,  or  controversies  as  to  the  amount  due  the  company  from 
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its  consumers,  where  the  controversy  has  its  originj  as  in  the 
case  of  Webb  City,  over  a  dispute  as  to  the  amount  of  service 
rendered  irrespective  of  the  rate  at  which  the  service  is  rendered. 
The  United  States  district  court  does  not  sit  to  make  rates 
and  does  not  desire  to  usurp  the  functions  of  thfe  Public  Service 
C'onimission  and  as  evidence  thereof,  in  this  case,  refused  to  go 
on  to  a  final  hearing,  and  directed  the  company  to  again  apply 
to  the  Commission  to  fix  water  rates;  and  certainly,  in  a  situa- 
tion of  this  kind,  the  court  would  have  no  disposition,  as  we 
believe  it  has  no  jurisdiction,  to  take  up  collateral  controversies 
between  the  company  and  its  consumers  having  to  do  with  the 
continuance,  or  discontinuance  of  service,  or  the  amounts  due 
for  service  heretofore  rendered. 

[2]  Our  conclusion  is,  that  the  powers  of  the  Commission 
over  this  company  in  respect  of  its  duties  as  to.  service,  remain 
just  as  they  were  before  the  suit  was  filed  in  the  United  States 
district  court.  The  company  urges  that  the  cities,  and  pt^rticu- 
larly  Webb  City,  owe  it  large  sums  of  money  of  which  it  stands 
greatly  in  need,  and  that  it  has  the  right  to  cut  off  fire  hydrant 
service  as  it  would  the  ordinary  service  of  a  private  consumer, 
for  nonpayment  of  bills.  We  are  of  the  opinion  that  the  ques- 
tion cannot  be  so  considered.  The  cities  are  govermnental  cor- 
porations. They  are  limited  in  their  powers  to  raise  money  by 
taxation  or  by  the  issuance  of  bonds,  by  constitutional  provisions. 
They  can  only  proceed  in  the  manner,  and  within  the  limits  pro- 
vided by  the  Constitution  and  laws  of  the  state,  and  in  this  they 
are  not  on  a  parity  with  the  private  consumers*  On  the  other 
hand,  when  the  amount  of  indebtedness  incurred  by  each  of  them 
respectively  is  finally  determined,  they  cannot  escape  payment, 
and  they  will  have  provided  by  law,  the  means  whereby  they  can 
discharge  any  indebtedness  adjudged  against  them.  It  would  be 
unreasonable  and  indefensible  to  permit  the  company  to  discon- 
tinue fire  hydrant  service  in  the  cities  of  Webb  City  and  Carter- 
ville,  and  expose  the  people  of  those  communities  to  the  risks  of 
destruction  and  loss  to  which  they  would  be  exposed,  should  they 
be  denied  water  for  protection  against  fire ;  and  this  in  view  of 
v/hat  has  been  said,  that  the  cities  can  eventually  by  no  means 
escape  payment  for  whatever  service  they  may  receive,  as  may 
be  determined  either  by  the  company  and  the  cities,  by  settle- 
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inent,  or  arbitration,  op  by  the  adjudication  of  a  court  of  com- 
petent jurisdiction. 

The  provisions  of  the  Public  Service  Conunission  Act  by  the 
express  terms  of  §  10,538,  Revised  Statutes  of  Missouri,  1919, 
must  be  liberally  construed  with  a  view  to  the  public  welfare, 
eflBcient  facilities,  and  substantial  justice  between  patrons  and 
public  utilities,  and  we  think  that  public  welfare  demands  that 
the  company  continue  to  render  fire  hydrant  service  at  these  two 
cities  since  such  service  is  absolutely  necessary,  and  since  the 
company  must,  and  will  receive  due  compensation  therefor. 

It  is,  therefore,  the  opinion  of  the  Commission  that  the  com- 
pany be  directed  to  continue  to  furnish  fire  hydrant  service  to 
Webb  City  and  Carterville  until  such  time  as  the  l^al  rate  for 
such  service  shall  be  finally  determined  by  competent  and  con- 
trolling authority,  and  for  such  reasonable  time  thereafter  as*  may 
enable  said  cities  to  properly  finance  the  payment  for  fire  hydrant 
service  during  the  period  for  which  such  service  has  been  ren- 
dered. 

Let  an  order  issue  in  accordance  herewith. 

All  concur,  except  Bean,  C,  absent. 


MISSOURI   PUBMC   SERVICE   COMMISSION. 

CHARLES  JACKSON,  Owner  of  Belle  Telephone  Company 

V, 

FARMERS  TELEPHONE  COMPAITY  et  aL 
[Case  No.  2903.] 

Service  —  Telephones  —  Vnauthorized  ctmnectiana. 

The  owner  of  a  telephone  system  was  authorized  to  file  a  rule  pro- 
viding that  he  might  refuse  to  furnish  service  to  any  member  of  a 
rural  telephone  line  who  transferred  messages  through  a  private  switch- 
board to,  or  from,  another  line  not  regularly  connected  with  the  Bystem. 

(Flad,  Commissioner,  dissents.) 

•  ^  [June  17,  1921,] 
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Appxication  for  permission  to  discontinue  service  on  aoeotint 
of  unautliorized  telephone  extensions ;  rule  r^arding  discontinu- 
ance for  such  offense  authorized. 


Bean,  Commissioner:  Charles  Jackson,  complainant,  is  en- 
gaged in  conducting  a  local  telephone  exchange  at  the  town  of 
Belle  in  Maries  county,  in  this  state.  He  also  furnishes  switdi- 
ing  service  through  his  switchboard  at  Belle  to  twenty  farmers 
•^vho  own  a  rural  line  extending  from  Belle  to  Lois,  a  distance  of 
about  twelve  miles.  The  said  subscribers  for  switching  service 
style  themselves  the  Farmers  Telephone  Company  which  is  a 
defendant  herein. 

The  complainant  asks  that  he  be  permitted  to  discontinue  serv- 
ice to  the  subscribera  on  the  defendants'  line  who  persist  in  hav- 
ing two  telephone  lines  upon  their  premises  or  use  switches  or 
call  bells  for  transferring  messages  or  who  transfer  messages  from 
one  telephone  to  another  in  the  use  of  complainant's  switchboard. 

Answer  was  duly  filed  by  the  defendant,  the  case  was  heard, 
and  submitted  upon  the  evidence  on  May  24,  1921. 

IL 

The  complainant  permitted  the  defendants  to  connect  their 
telephone  line  with  his  switchboard  at  Belle  about  the  12th  day. 
of  February,  1921.  The  parties  are  agreed  that  the  charge  to- 
be  paid  was  $6  per  annum  for  each  telephone  on  the  defendants^ 
line.  The  parties  are  not  agreed  as  to  the  other  details  of  the 
contract  for  service.  It  seems  that  the  complainant  had  a  written 
form  of  contract  which  he  desired  the  defendants  to  sign,  and 
which  they  refused  to  sign,  and  that  the  defendants  had  a  form 
of  contract  which  they  desired  the  complainant  to  sign  but  he 
refused  to  sign. 

The  complainant  testified  that  when  the  defendants  were  ad- 
mitted to  service  that  it  was  agreed  that  no  shareholder  or  mem- 
ber of  the  defendant  company  should  have  two  telephone  line* 
running  into  his  premises  and  that  such  shareholders  should  not 
transfer  messages  from  one  telephone  line  to  another  or  keep  a 
switch,  extension,  or  a  call  bell  upon  his  premises  and  that  for 
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a  violation  of  such  agreement  the  complainant  would  have  the 
right  to  discontinue  service  to  any  shareholder  violating  the  same. 

The  reasons  for  this  rule  are,  as  urged  by  the  complainant, 
that  by  reason  of  the  devices  which  he  seeks  to  prohibit  persons 
having  no  connection  with  his  line,  and  who  do  not  pay  anything 
for  service,  are  receiving  service  through  his  switchboard  and 
thus  interfering  with  service  to  his  subscribers,  and  that  it  has 
been  impossible  to  collect  charges  for  such  calls. 

The  complainant  testified  that  it  was  not  practicable  to  at- 
tempt to  collect  a  message  fee  for  messages  transferred  from 
other  lines  by  means  of  the  devices  aforesaid.  The  complainant 
said  that  since  he  had  been  in  the  telephone  business,  which  was 
two  or  three  years,  that  there  had  been  calls  through  switches 
and  other  devices  from  other  lines  which  would  amount  to  $200 
or  $300  in  message  fees  and  for  which  he  had  received  nothing. 

That  upon  presenting  a  bill  to  a  persoir  not  connected  with 
his  line  that  he  had  always  been  met  \vith  a  refusal  to  pay  be- 
cause the  party  sought  to  be  charged  was  not  connected  with  his 
lines. 

The  defendants  claimed  that  there  had  been  no  agi*eement  with 
the  complainant  not  to  transfer  messages  by  means  of  the  de- 
vices to  which  he  objects,  but  that  a  fee  of  20  cents  was  to  be 
paid  for  each  message  so  transferred,  and  that  the  officers  of  the 
defendant  line  would  take  care  of  the  charges  against  the  mem- 
bers of  the  company  and  would  pay  the  same.  Up  to  the  time 
<ji  the  hearing  there  had  been  nothing  paid  either  for  messages 
or  for  switching  charges  by  the  members  of  the  defendant  com- 
pany. 

Mr.  J.  A.  Dehn,  secretary  of  the  defendant  company,  testified 
that  four  shareholders  of  the  defendant  company  had  connection 
with  other  lines  than  the  complainant's  switchboard  by  means  of 
call  bells,  and  that  they  were  used  to  get  to  the  town  of  High 
Gate  on  a  line  extending  out  from  the  town  of  High  Gate  where 
an  exchange  or  central  office  is  located.  The  defendants  insist 
upon  tlieir  rights  to  connect  with  other  lines  and  also  over  their 
willingness  to  pay  message  fees  to  the  complainant  for  all  mes- 
sages transferred  to  or  from  other  lines  to  his  switchboard. 

Section  88  of  the  Public  Service  Commission  Law  provides 
that  a  telephone  company  shall  file  with  the  Commission  a  ached- 
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Tile  of  its  charges  and  r^ulations  governing  the  service  which  it 
renders,  and  requires  that  the  company  conduct  its  business  ac- 
cording to  the  charges  and  r^ulations  specified  in  the  schedule 
so  filed. 

There  is  such  difficulty  in  attempting  to  collect  for  calls  from 
other  lines  that  it  is  not  practicable  to  undertake  to  authorize  the 
complainant  to  charge  and  collect  a  message  fee  for  calls  through 
his  switchboard  to  or  from  other  lines  not  regularly  connected 
therewith.  Therefore,  the  complainant  should  be  permitted  to 
adopt  and  enforce  a  reasonable  rule  to  protect  his  service  and  to 
protect  himself  against  furnishing  free  service  to  those  beyond 
his  lines  through  such  devices  as  extensions,  switches,  call  bells^ 
or  transferring  messages. 

The  complainant  will  be  authorized  to  file  a  rule  with  the 
Connnission  which  will  enable  him  to  disconnect  service  to  any 
member  of  the  defendant  company  who  violates  the  same.  Such 
rule  shall  provide  that  the  complainant  may  refuse  to  furnish 
service  to  any  member  of  the  defendant  company  who  transfers 
a  message  through  defendants'  switchboard  to  or  from  another 
line  not  r^ilarly  connected  therewith,  by  means  of  a  switch,  call 
heU  or  extension. 

An  order  will  be  entered  in  accordance  with  the  foregoing. 

AH  concur  except  Flad,  C,  who  dissents  and  holds  that  the 
complainant  should  not  be  allowed  to  disconnect,  but  should  be 
authorized  to  charge  $3  per  year  additional  for  extra  service 
imposed  by  transferring  messages. 


NEW  JERSEY  BOARD   OF  PUBIilO   UTII/FTT  COMMISSIONERS. 

RE  NEW  JERSEY  GAS  COMPANY. 

Discrimination  —  Municipalities  .—  Franchise  rates, 

1.  No  preferences  or  discrimination  in  the  sale  of  gas  should  be 
made  in  favor  of  a  municipality  on  accoimt  of  franchise  provisions. 

Returti  —  Operating  expenses  —  Taxes, 

2.  Franchise  and  gross  receipts  taxes  should  be  levied  upon  the 
revenue  allocated  to  return  on  capital. 
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Befum  -*  Gas  —  Amount. 

3.  A  gas  company,  in  view  of  the  doMmward  trend  in  prices,  waa 
allowed,  as  a  fair  return  for  the  use  of  its  property,  the  amount  of 
net  revenue  derived  from  its  operations  in  the  year  1916,  rather  than 
6  per  cent  of  the  present  valuation.  ■ 

Bates  —  Service  charge  -«  Cros. 

4.  A  service  charge  was  omitted  from  a  flat  rate  gas  schedule  on 
account  of  the  popular  objection  to  that  form  of  charge. 

Bates  —  Ckis  —  Block  schedule. 

6.  A  block  schedule  for  gas  provided  for  a  charge  of  $2.10  per 
thousand  cubic  feet  for  the  first  25,000  cubic  feet  decreasing  to  an 
average  of  approximately  $1.65  for  customers  using  1,000,000  cubic 
feet  a  month. 

Bates  —  Beasonableness  —  Value  of  service. 

6.  A  gas  company  was  ordered  to  serve  a  certain  portion  of  its 
consumers  at  a  reduced  rate  until  such  time  as  it  should  install  a  main 
large  enough  to  give  good  service. 

[May  14,  1921.] 

Application  for  increased  gas  rates ;  increased  rate  schedule 
authorized. 

Appearances:  Hearing  of  November  23,  1920:  IS'orman 
Grey,  for  the  petitioner;  S.  Huntley  Beckett,  for  Borough  of 
Glassboro;  Samuel  P.  Hagerman,  for  Township  of  Gloucester 
and  Township  of  Centre;  Charles  A.  Long,  junior,  for  Laurel 
Springs  and  as  Chairman  of  the  Federation  of  CiWc  Associa- 
tions of  Camden  County;  Walter  N.  Keating,  for  Clementon 
Township  on  behalf  of  Charles  S.  King  and  also  as  a  member 
of  the  Public  Utility  Committee  of  the  Camden  Civic  Federa- 
tion; O.  B.  Redrew,  for  Wenona,  Mantua  and  Woodbury 
Heights;  George  M.  Clark,  for  Glendora-Chews  Improvement 
Association;  J.  T.  Potter,  Mayor  of  Clayton;  Joseph  M.  Mc- 
Cowan,  Mayor  of  Pitman;  Edward  H.  Gurk,  Councilman  of 
Pitman;  C.  H.  Nichols,  Councilman  of  Woodstown;  Walter 
Sylvester,  Borough  Clerk  of  Woodstown. 

Hearing  of  April  15,  1921 :  Norman  Grey  for  the  petitioner : 
Frank  B.  Jess,  for  Borough  of  Magnolia ;  George  Marshall,  f or 
Borough  of  Glassboro;  John  Erdman,  for  Borough  of  Elmer; 
Samuel  P.  Hagerman,  for  Township  of  Gloucester,  and  Town- 
ship of  Centre;  Charles  A.  Long,  junior,  for  Civic  Federation 
of  Camden  County ;  Charles  S.  King,  for  Clementon  Township ; 
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Walter  M.  Keating,  for  Stratford  Civic  Federation;  C.  H. 
Driver  and  Frank  Richman,  for  Borough  of  Bridgeport;  »T.  T. 
Potter,  Mayor,  for  Clayton. 

By  the  Board:  The  petition  in  this  matter  was  filed  Novem- 
ber 3,  1920,  and  alleges,  among  other  things:  That  the  com- 
pany is  authorized  to  charge  the  following  rates  for  gas  supplied 
to  its  consumers: 

1.  Domestic  consumption:  ; 

a.  $1.91125  for  each  1,000  cubic  feet  of  gas. 

b.  A  readiness  to  serve  charge  of  25  cents  per  month  for  gas 
served  through  3  or  5  light  meters.  For  customers  served 
through  meters  of  larger  capacity,  the  monthly  service  charge 
is  increased  1  cent  for  each  1  light  increase  in  capacity  above  a 
5  light  meter. 

That  the  above  rates  were  fixed  by  the  Board  in  its  order 
<lated  September  10,  1918,  wherein  the  readiness  to  serve  charge 
Avas  authorized  and  wherein  a  rate  of  $1.65  net  per  1,000  cubic 
feet  of  gas  actually  consumed  by  domestic  consumers  was  fixed. 
By  order  of  the  Board  based  upon  a  report  filed  July  20,  1920, 
the  petitioner  was  authorized  to  increase  its  rate  for  gas  by 
iidding  to  its  then  existing  rate  the  sum  of  26.125  cents  for 
1,000  cubic  feet,  making  the  petitioner's  net  rate  $1.91126, 
plus  the  service  charge  as  hereinabove  set  foifth.  The  increase 
of  26.125  cents  per  1,000  cubic  feet  was  allowed  the  company 
to  meet  the  exact  increase  in  the  cost  of  gas  oil. 

That  since  the  fixing  of  rates  before  recited  the  costs  of  mate- 
rials used  in  the  manufacture  of  gas  have  greatly  increased  over 
the  prices  prevailing  in  1918. 

That  the  Board,  in  its  report  dated  January  18,  1916,  valued 
the  petitioner's  property  as  of  July  1,  1915,  at  $1,141,619. 

That  in  making  said  appraisement,  the  Board  disallowed  cer- 
tain items  representing  excess  equipment  in  capacity  not  then 
necessary  for  the  proper  service  of  the  applicant's  custonxers. 
The  value  of  the  excess  property  disallowed  was  $88,671  (4 
Ann.  Rep.  X.  J.  P.  U.  C.  E.  318^  P.U.R.1916C,  163,  186). 

That  the  said  property  is  now  used  and  useful  by  reason  of 
the  petitioner's  greatly  increased  business  and  that  the  value  of 
the  said  property  ($88,671)  should  be  included  in  the  total 
P.U.R.1921D. 
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appraisement  value  of  the  petitioner's  property  for  the  purpose 
of  making  rates. 

That  the  total  appraised  value  of  the  property  brought  down 
to  September  30,  1920,  by  the  inclusion  of  the  items  aforesaid, 
plus  additions  from  the  date  of  the  appraisement  to  September 
30,  1920,  aggregates  $1,308,228. 

That  in  order  to  earn  8  per  cent  on  the  aforesaid  value  and  to 
provide  an  additional  amount  of  $25,000  for  amortization  of 
depreciation  the  company  will  require  a  gross  .revenue  of 
$529,458. 

That  in  order  to  earn  said  gross  revenue  the  company  pro- 
poses, with  the  permission  of  the  Board,  to  put  into  effect  No- 
vember 10,  1920,  the  following  schedule  of  rates  for  all  gas  con- 
sumption : 

1.  The  retail  domestic  consumer  shall  pay  $2.60  net  per  1,000 
cubic  feet  of  gas  actually  consumed  without  discount  or  readi- 
ness to  serve  charge. 

2.  The  industrial  consumer  shall  pay  $1.G5  per  1,000  cubic 
feet  of  gas  actually  consumed. 

3.  For  each  street  lamp  $42  per  year. 

Under  date  of  November  9,  1920,  the  Board  suspended  the 
rates  proposed  to  become  effective  as  aforesaid  until  February 
10,  1921.  After  due  notice  the  case  was  heard  November  23 
and  30,  1920,  at  which  time  it  was  taken  into  conference. 

No  report  having  been  made  in  the  matter  prior  to  the  taking 
©iEce  of  the  present  members  of  the  Board,  the  matter  was  re- 
opened and  heard,  after  due  notice,  on  April  15,  1921,  at  which 
time  it  was  stipulated  by  both  sides  that  all  the  testimony  and 
exhibits  submitted  previously  should  be  considered  by  the  new 
members  of  the  Board  without  the  necessity  of  a  further  re- 
hearing of  the  facts  theretofore  adduced. 

In  his  opening  remarks  on  April  15,  1921  (p.  2),  counsel  for 
the  applicant  made  the  following  statement:  "Our  present  posi- 
tion before  the  Commission  and  before  our  consumers  is  this: 
that  we  should  be  allowed  8  per  cent  on  the  invested  capital  and 
we  are  asking  now  for  a  rate  which  will  yield  us  that  return. 
...  We  rested  our  proofs  as  to  the  invested  capital  upon  the 
findings  of  the  Commission." 
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And  again  (p.  16) :  Mr.  Grey :  ''I  very  plainly  said  we 
are  not  asking  for  $2.60.  We  are  asking  such  a  rate  at  the 
present  cost  as  will  return  8  per  cent  on  $1,460,000,  Just  what 
that  would  be  really,  I  am  willing  to  leave  to  the  calculation  of 
the  scientific  men  who  are  employed  by  this  Commission." 

In  November,  1020,  and  in  April,  1921,  in  its  affirmative 
proofs,  the  company  submitted  the  following  date  with  respect 
to  the  cost  of  supplies,  labor,  and  taxes.  The  cost  of  anthracite 
coal  delivered  at  Glassboro  per  long  ton  was  $8.50  in  September, 
1918;  $10  in  September,  1919;  $11.50  in  October,  1920;  and 
the  cost  as  of  April  15,  1921,  was  $12.64.  The  cost  of  coke  per 
short  ton  in  September,  1919,  was  $10.20;  in  September,  1919, 
$9.50;  in  October,  1920,  $13.60;  and  on  April  15,  1921,  $7.79. 
The  cost  of  bituminous  coal  per  short  ton  was  $6  in  1918 ;  $8  in 
September,  1919;  $13.25  in  October,  1920;  and  $6.93  on  April 
3  5,  1921.  The  cost  of  gas  oil  per  gallon  was  10.7  cents  in  Sep- 
tember, 1918 ;  8.8  cents  in  September,  1919 ;  14  cents  in  October, 
1920;  and  9  cents  on  April  15,  1921.  The  cost  of  labor  for 
the  first  nine  months  of  1918  was  $51,748 ;  for  the  first  nine 
months  of  1919,  $58,806 ;  and  for  the  first  nine  months  of  1920, 
$66,411.  The  taxes  for  the  year  1918  were  $19,856;  for  the 
year  1919,  $28,868;  and  for  the  year  1920,  $38,916. 

The  company's  testimony,  in  IXovember,  1920,  indicated  that 
the  gross  revenue  required  amounting  to  $529,458  for  the  ensuing 
J  ear  was  made  up  as  follows: 

Estimated   operating  expenses    $395,000 

8  per  cent  on  property   100,458 

Additional  amount  to'  make  adequate  depreciation    (credit  to  re- 

flerve) •. . . .  25,000 

$529,458 

The  company's  witness  estimated  that  the  rates  originally  peti- 
tioned for  would  result  in  the  following  revenue : 

Domestic  consumption. .  190  Mil.  cu.  ft.  at  $2.60   $494,0d0 

Industrial  consumption— 12  Mil.  cu.  ft.  at  $1.65  19,800 

Street  lamp  consumption — 9  Mil.  cu.  ft.  at   

373  street  lamps  at  $42.00   15,600 

$529,400 

In  the  interval  elapsing  between  the  last  hearing  in  Novera- 
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ber^  1920,  and  the  hearing  on  April  15,  1921,  considerable 
changes  in  the  cost  of  materials  occurred,  as  has  been  recited 
hereinbefore.  The  applicant  made  no  attempt  to  file  a  new 
schedule  of  rates  which  should  reflect  these  changes  in  costs,  but 
relied  on  the  counsel's  statement  of  the  company's  position  at 
the  opening  of  the  hearing  on  April  15,  1921,  hereinbefore 
recited.  The  determination  of  just  and  reasonable  rates  for  all 
classes  of  service  will,  therefore,  now  be  taken  up. 

I.   Value  of  the  Property  Used  and  Useful. 

Following  the  method  proposed  by  the  applicant,  the  value 
of  the  property,  brought  down  to  Dec-cmber  31,  1921,  will  be 
shown  in  Tabl«  I. 

TABLE  I. 

Value  of  Property  as  a  Basis  for  Rates—Dec.  31,  1920. 
Value  of  tangible  fixed  capital  as  of  Dec.  31,  as  found  by  Board, 

Vol.  IV,  p.  329    $965,820 

Net  additions  from  Jan.  1,  1913  to  Dec.  31,  1920 $218,028 

Less  additions  included  in  Board's  value  above 25,530 

Additions  to  be  added  to  tangible  fixed  capital 192,408 

Subtotal     $1,158,318 

Add  for  excess  capacity  found  in  1913  but  now  used: 

Glassboro  plant   (Vol.  IV,  p.  317 )    $12,000 

Olassboro  excess  generating  capacity    4,000 

One  half  excess  generating  capacity  of  other   plants 

(i  of  $36,820 )     : 18,413 

Total  excess  capacity  now  absorbed  and  used $34,413 

Tangible  fixed  capital    $1,192,731 

Intangible  fixed  capital    115,395 

Total  tangible  capital    '. $1,308,126 

Working  capital,  5  per  cent   6">,40i) 

Total  as  a  basis  for  rates   $1,373..V2(» 

Taken  as   $1.373,50i> 

As  shown  in  the  last  line  of  Table  I,  the  value  of  the  pro])- 
erty  of  the  applicant  may  be  taken  as  $1,373,500  as  of  January 
1,  1921.  The  Board  does  not  at  this  time  believe  that  the  entin* 
amount  of  $88,671  for  excess  capacity  not  used  in  1914  should 
at  this  time  be  included  in  the  value  of  the  property  used  uud 
useful,  but  allows  the  addition  of  $34,413  as  shown  in  Table*  I 
above. 
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II.  Operating  Expenses,  Nationai  and  Local  Taxes  (Omitting 
that  Part  of  the  Franchise  and  Gross  Receipts  Taxes  to  be 
Levied  Upon  Revenue  Arismg  from  the  Use  of  Capital). 

In  its  oi'iginal  proofs  asking  for  a  base  rate  of  $2.60,  the 
company  based  its  application  on  the  costs  prevailing  in  the 
month  of  October,  1920.  The  costs  of  fuel  and  oil  have  con- 
siderably changed  since  that  time.  It  will,  therefore,  be  nee* 
t'ssary,  in  order  to  determine  just  and  reasonable  rates  for  all 
classes  of  sendee,  to  prepare  an  estimate  of  the  costs  for  the 
coming  year  based  on  prices  expected  to  prevail  during  the  next 
twelve  months.  The  testimony  in  the  case .  indicated  that  ex- 
penses for  the  coming  year  (except  with  respect  to  fuel  and  oil) 
will  very  closely  approximate  those  during  the  calendar  year 
1920.  It  will,  therefore,  be  necessary  to  determine  the  amount 
of  gas  to  be  manufactured  and  sold  and  compute  the  expenses 
on  that  basis.  The  applicant  estimates  that  the  sales  of  gas  will 
be  as  follows 

Domestic  consumption    • 100  Mil.  cu.  ft. 

Industrial  coni^umptiou    12  Mil.  cu.  ft. 

Street  lamp  consumption    9  Mil.  cu.  ft. 

Total 211  Mil.  cu.  ft. 

[1]  The  applicant's  estimate  for  street  lights  appears  to  in- 
clude the  gas  furnished  free  to  street  lamps  required  by  fran- 
chise provisions.  This  appears  from  the  fact  that  the  company 
bas  451  lamps  burning  (from  dusk  to  dawn)  approximately 
4,000  hours  each  and  consuming  5  cubic  feet  per  hour,  which 
will  make  an  aggregate  for  the  year  of  9,020  M  cubic  feet^ 
which  may  be  rounded  ^ff  to  9,000  M  cubic  feet  (see  annual 
leport,  1920,  p.  37,  lines  22  to  30).  In  subsequent  calcula- 
tions, the  Board  must  assume  in  developing  just  and  reasonable 
rates  for  all  classes  of  sei-vice  that  the  company  will  receive  the 
schedule  rates  hereinafter  determined  for  all  classes  of  service 
including  street  lights.  Calculations  will,  therefore,  assume 
that  the  company  is  to  be  paid  for  the  service  rendered  through 
the  451  lamps  now  attached  to  its  system.  The  total  amoimt 
of  gas  funiishcd  free  under  the  provisions  of  the  franchise  is 
stated  in  the  report  to  be  1,661  M  cubic  feet.     The  applicant's 
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annual  report  for  1920  indicates  that  it  received  revenue  for 
the  sale  of  gas  furnished  through  378  revenue  street  lamps  and 
furnished  gas  free  to  73  street  lights.  As  the  company  reports 
1,661  M  cubic  feet  for  franchise  gas,  it  would  appear  that  it 
also  has  metered  consumption  which  is  furnished  free  under 
franchise  provisions  which  should  be  paid  for  at  schedule  rates. 

To  repeat,  in  deriving  just  and  reasonable  rates,  the  Board 
must  assume  that  there  will  be  no  preferences  or  discrimina- 
tions in  the  sale  of  the  gas  and  all  gas  must  be  paid  for  at  the 
schedule  rates.  This  is  increasingly  more  important  in  view  of 
the  high  cost  of  furnishing  gas  and  in  view  of  the  fact  that  the 
gas  is  furnished  free  in  only  a  few  localities  out  of  the  many 
served  by  the  applicant. 

The  Board  estimates  the  amount  of  gas  to  be  manufactured 
in  the  ensuing  year  as  follows : 

The  amount  to  be  sold  as  per  company's  petition 211,000  M  cu.  ft. 

J^onrevenue  gas: 

Amount  used  by  the  company 1,876  M  cu.  ft. 

Gas  unaccounted  for   (Est.)    67,124  M  cu.  ft. 

59,000  M  cu.  ft. 


Total  gas  to  be  made   270,000  M  cu.  ft. 

In  estimating  the  amount  to  be  unaccounted  for,  considera- 
tion is  given  to  the  fact  that  the  line  pressure  for  1920  approxi- 
mated 60  pounds  per  square  inch.  The  petitioner's  manager 
stated  that  it  would  be  necessary,  in  order  to  supply  the  Laurel 
Springs  district,  to  increase  this  pressure  from  6  to  10  pounds. 
The  amount  of  unaccounted  for  gas  is  estimated  in  the  light  of 
these  facts. 

Cost  of  Fuel  and  Oil. 

The  estimated  cost  of  fuel  and  oil  based  on  prices  prevailing 
in  April,  1921,  and  on  quantities  per  thousand  cubic  feet  esti- 
mated to  be  used,  is  set  forth  in  Table  II. 

TABLE  II. 

Use  of  Supplies  to  Make  270,000  M  Cubic  Feet,  Prices  of  April  1,  1921. 
Boiler  Fuel- 

270,000  X  26#  =  6,760,000#  =  3,875  S.  T. 

3,876  S.  T.  at  $7.00  pfer  S.  T.  ia $27,125 

Generator  Fuel — 

270,000  X  42#  =  11,340,000#  =  50,625  L.  T. 

5,062.5  L.  T.  at  $12.00  (price  weigted  for  coal  and  coke)    .  • . .       G0,750 
P.U.R.J921D. 
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Gas  Oil— 

270,000  X  3.1  gals.  =  837,000  gallons 

837,000  gallons  at  9^ 75,330 

Total  fuel  and  oil   $163,206 

t2]  In  Table  III  will  be  shown  the  estimate  of  all  operating 
expenses  including  the  cost  of  fuel  and  oil  as  set  forth  in  Table 

II,  together  with  all  taxes  as  estimated  (except  franchise  and 
gross  receipts  taxes  to  be  levied  upon  the  revenue  allocated  to 
return  on  capital).  In  column  (1)  are  shown  the  expenses  for 
the  company  as  a  whole;  in  columns  (2)  and  (3),  respectively, 
these  expenses  are  aUocated  to  metered  service  and  to  street 
lights. 

III.  Fair  Return  on  the  Value  of  the  Property  Devoted  to  the 

Public  Use, 

[3]  The  applicant  asks  that  the  Board  allow  it  an  8  per  cent 
return  on  the  fair  value  of  its  property  devoted  to  the  public 
use.  In  view  of  the  fact  that  the  prices,  as  revealed  by  the 
record  in  this  case  are  in  a  period  of  transition  and  that  the 
trend  is  distinctly  downward,  the  Board  will  allow  as  a  fair 
return  on  the  use  of  the  property  of  the  company  the  amount 
of  net  revenue  derived  by  the  applicant  from  its  operations  in 
the  year  1916.  This  net  revenue  approximated  $90,000,  and 
the  Board  determines  that  $90,000  is  the  fair  net  revenue  to 
be  derived  by  the  company  for  the  use  of  its  property  for  the 
ensuing  year. 

A  study  of  the  property  devoted  to  the  use  of  street  lamps 
indicates  that  3.53  per  cent  of  the  value  of  the  company's  prop- 
erty should  be  assigned  to  street  lamps  and  the  remainder  96.47 
per  cent  should  be  assigned  to  metered  service, 
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IV,  Total  Revenue   Rehired   to  Support  a  Net  Return   of 
$90,000  Per  Annum  Allocated  to  Classes  of  Service. 

The  total  revenue  to  be  derived  by  the  company  for  the  en- 
suing year  is  indicated  in  Table  IV,  which  follows: 

TABLE  IV. 

Showing  the  Estimated  Revenue  Required  to  Produce  a  Net  Return  of 
$90,000  Per  Annum  (Predicated  on  Current  Prices  for  Material  and 
on  1920  Costs  for  Labor)  ftnd  Also  Showing  Allocation  to  Classes  of 
Service. 


Total 
Revenue 
Required. 

Allocated  to 

Metered  Service.  ]      Street  Lights.    ' 

1 

Amt. 

PerMcu.'     A«,f 
ft.  Sold.  1     ^™^- 

Per  M  eu. 
ft.  Sold. 

Operating  expenses  (Table 
III)    

Fair  return  allowed   

Franchise  and  gross  re- 
ceipts taxes  required  for 
$90,000  net  revenue  . . . 

$330,500 
90,000 

8,300 

$332,275 
83,825 

8,010 

1 

$1.61G     $17,225 
0.435          3,175 

0.041|            290 

$38.19 
7.04 

0.64 

Total    .'. 

$437,800 

$417,110 

2.092'     $20,690 

$45.87 

Consumption  of  109,450  M  cu.  ft.  of  "base  rate"  gas  estimated  as  sold. 
451  revenue  street  lights  estimated  to  be  furnish^. 

In  the  first  column  is  shown  the  total  revenue  required  to 
produce  the  net  revenue  indicated  and  in  the  following  columns 
will  be  shown  the  amount  allocated  to  metered  service  together 
with  the  amount  per  thousand  cubic  feet  "weighted"  gas  sold 
to  metered  customers  and  for  street  lights.  In  arriving  dt  th(^, 
unit  cost  for  metered  gas,  the  12,000  M  cubic  feet  of  industrial 
^as  is  so  weighted  as  to  correspond  with  the  schedule  of  block 
rates  hereinafter  developed  and  for  a  consumption  of  1,000  M 
cubic  feet  a  month  this  gives  a  weight  of  78.7  per  cent  in  terms 
of  the  ba^e  rate.  This  will  make  a  total  weighted  consumption 
of  1,994.5  M  cubic  feet  for  metered  gas  in  order  to  aiTive  at 
the  base  rate. 

V.  Block  Schedule  of  Metered  Rates:  Fixed  Service  Charge. 

Table  IV  indicates  that  the  base  rate  for  metered  consump- 
tion slightly  exceeds  $2.09  per  M  cubic  feet  base  rate.  This 
may  be  rounded  off  to  $2.10. 

•[4]  The  schedule  of  rates  now  in  effect,  as  hereinabove  re- 
cited, provides  for  the  collection  of  a  fixed  monthly  service 
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charge  varying  with  the  size  of  the  meter,  plus  approximately 
$1.91  for  domestic  customers  and  for  the  gas  actually  used  of 
$1.65  per  thousand  for  wholesale  or  industrial  gas.     Consid- 
erable objection  was  expressed  at  the  hearing  before  the  Board 
against  including  a  fixed  service  charge  owing  to  the  fact  that 
niany  consumers  claim  that  service  was  not  rendered  by   the 
company  on  many  occasions.     While  the  theory  of  the  deriva- 
tion of  the  service  charge  does  not  relate  to  the  service  of  gas 
actually  rendered  by  the  company,  but  is  related  entirely  to  the 
interest,  taxes,  maintenance,  and  depreciation  on  the  service  pipe 
and  meter  devoted  to  the  individual  customer  (and  which  does 
not  benefit  any  other  customer)  nevertheless,  owing  to  the  pop- 
ular objection  to  this  form  of  charge,  the  Board  will  calculate  a 
schedule  of  block  rates  omitting  therefrom  a  fixed  service  charge. 
[5]  After  due  consideration  of  the  factors  entering  into  the 
matter,  the  Board  is  of  the  opinion  that  the  following  schedxile 
of  rates  for  metered  customers  will  do  substantial  justice  to  cusr 
tomers  using  any  amount  of  gas  whatsoever.    The  wholesale  fea- 
tures will  be  secured  by  charging  for  gas  consumed  in  larger 
quantities  according  to  block  method  of  charging,  and  the  rate 
will  progressively  decrease  from  $2.10  per  thousand  cubic  feet 
for  gas  consumed  in  the  first  block  of  25,000  cubic  feet  to  an 
average  of  approximately  1.65  for  a  customer  using  1,000  M 
cubic  feet  a  month.    By  this  system  of  charging  each  and  every 
customer  will  be  treated  alike.    The  gas  consumed  in  each  block 
will  be  billed  at  the  rate  for  that  block,  and  this  rate  will  depend 
on  the  quantity  used  without  any  arbitrary  distinction  between 
domestic  customers  and  industrial  customers. 

Average  Rate  to  a  Customer  Using  1,000,000  Cu.  Ft.  Per  Month. 


Consumption   by   Blocks. 

Block 
Rate. 

Bill  for 
Each   Block. 

Cumulative 
Bill. 

Average 
Rate. 

First     25,000  M  cu.  ft.  at 

$2.10 

$52.50 

$52.60 

$2.10 

Next      25,000  M  cu.  ft.  at 

2.05 

51.25 

105.76 

2.075 

Next      25.000  M  cu.  ft.  at 

2.00 

50.00 

153.75 

2.06 

Next      25.000  M  cu.  ft.  at 

1.95 

48.75 

202.50 

2.025 

Next      50,000  M  cu.  ft.  at 

1.86 

92.50 

296.00 

1.066 

Next      50,000  M  cu.  ft.  at 

1.75 

87.50 

382.60 

1.91 

Next    100,000  M  cu.  ft.  at 

1.70 

170.00 

662.60 

1.84 

Next    100,000  M  cu.  ft.  at 

1.65 

165.00 

717.50 

1.79 

Next    100,000  M  cu.  ft.  at 

1.60 

160.00 

877.50 

l.t55 

£xceas^00,000  M  cu.  ft.  at 

1.55 

776.00 

1,652.50 

1.663 
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f  The  last  three  columns  shcrw  the  bills  for  each  block,   the 

[  cumulative  bill  for  the  various  blocks  and  the  last  column  shows 

[  the  average  rate  for  complete  blocks.     The  right-hand  column, 

I  last  line,  indicates  that  the  customer  using  1,000  M  cubic  feet 

of  gas  per  month  will  be  entitled  to  a  rate  approximating  $1.65. 

VI.  Municipal  and  Other  Street  Lights. 

Table  IV  indicates  that  the  cost  of  street  lamp  service  is  ap- 
proximately $45.85  per  annum  for  each  of  ihe  451  street  lights. 
It  is  probable  that  the  company,  upon  the  institution  of  higher 
prices  for  street  lights,  will  lose  a  portion  of  this  indicated  rev- 
enue.    To  offset  this  loss,  the  miscellaneous-  revenue  averaging 
from  two  to  three  thousand  dollars  during  the  last  three  years 
lias  not  been  deducted  from  the  required  revenue  and  the  amount 
of   $45.85  has  been  rounded  off  to  an  even  $45  per  annum,  it 
being  assumed  that  if  street  lamps  are  required  at  all  they  will 
^  of  the  type  knovm  as  the  Welsbach  head  lamps  more  generally 
iised  for  revenue  street  lighting  service  in  the  territory  of  the 
applicant. 

VII.  Deficiencies  in  Service  of  Applicant  in  the  Laurel  Springs 

District. 


There  have  been  many  strenuous  complaints  against  the  defi- 
cieney  ^f  service  afforded  to  the  inhabitants  of  the  so-called  Lau- 
/  -'^^  Spi-ings  district.     This  district  includes  the  quadrangle  of 

maxixB  Tunning  easterly  from  Blackwood  to  Clementon,  northerly 
to  -4.  six  land,  westerly  through  Magnolia  to  Kunnymede  and  south- 
^^^y  tlxrough  Chews  to  Blackwood.     At  t^e  time  this  system  of 
^■'^®^::rkission  mains  was  installed,  the  territory  was  new  and  the 
.  ^^^^S^ers  of  the  company  did  not  provide  for  the  rapid  increase 
'^^    number  of  customers  which  has  actually  taken  place  dur- 
S  tl:^^  p^g^  ^gjj  years.    Part  of  this  territory,  in  the  vicinity  of 
J,    5^^^Dra,  for  instance,  is  served  through  a  main  approximately 
j      "^^^^^les  in  diameter,  which  is  almost  too  small  even  for  a  short 
^^t*.    of  main,  to  say  nothing  of  a  transmission  main  between 
^1  ^^^-      The  deficiency  of  supply  in  this  territory  became  so  acute 
^Y>«  ^^^o  Board  held  a  hearing  and  issued  its  report  covering  the 
.'^'^'t  ^ated  November  9,  1920,  and  on  the  same  date  issued  its 
Pl'l^***    tile  pertinent  paragrajA  of  which  is  as  follows: 
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(The  Board)  ^'Hereby  orders  and  directs  the  Xew  Jersey  Gas 
Company  to  install  a  main  not  less  than  6  inches  in  diameter  from 
Glassboro  to  HurflFville  and  to  replace  its  existing  3-ineh  diam- 
eter main  from  Ilurffville  to  Blackwood  with  a  main  not  les^s 
than  six  inches  in  diameter  and  to  have  the  said  mains  installed 
and  connected  to  the  distributing  system  of  the  company  not  later 
than  May  1st,  1021." 

At  the  hearing  of  April  15,  1021,  counsel  for  the  applicant 
admitted  that  the  physical  work  of  installing  this  main  had  not 
yet  begun,  owing  to  the  inability  of  the  applicant  to  finance  the 
construction  under  the  conditions  existing.  By  installing  this 
main,  it  is  expected  the  company  will  be  able  to  reduce  pressures 
to  those  prevailing  in  1914  or  1915.  At  that  time,  the  unac- 
counted for  gas  was  substantially  5  to  6  per  cent  less  than  that 
estimated  in  the  foregoing  calculations.  If,  then,  this  main  were 
replaced  and  the  company  saved  6  per  cent  of  the  270,000  M 
cubic  feet  of  gas  it  would  avoid  the  necessity  of  having  to  manu- 
facture 16,200  M  cubic  feet  of  gas  now  required  owing  to  losses 
<lue  to  the  heavy  pressures  carried  or  expected  to  be  carried  dur- 
ing the  coming  sununor.  As  the  fuel  cost  alone  of  this  16,200  ^l 
cubic  feet  at  GO  cents  per  M  cubic  feet  aggregates  very  closely  to 
$10,000  a  year,  the  saving  alone,  capitalized  at  8  per  cent,  would 
be  sufficient  to  pay  8  per  cent  on  $120,000,  which  is  more  than 
the  estimated  cost  of  the  extension. 

[6]  Moreover,  the  amount  credited  to  the  reserve  for  depre- 
ciation (not  required  to  be  expended  for  current"  replacements  of 
property)  may,  under  the  statute  be  invested  in  new  extensions 
properly  capitalized.  •.Furthermore,  the  evidence  in  the  case 
clearly  indicates  that  there  is  a  demand  for  considerably  more 
gas  than  the  company  has  been  able  to  furnish  to  this  district. 
If  this  gas  were  furnished  it  again  would  serve  to  increase  the 
revenue  of  the  company  without  increasing  the  overhead  salaries 
and  expenses  of  a  similar  nature.  In  view  of  the  fact  that  the 
applicant  admits  the  deficiencies  in  service  in  this  territory; 
admits  that  the  physical  work  of  installing  the  main,  in  order  to 
comply  with  the  Board's  order,  has  not  begun;  and  admits  the 
great  desirability  of  making  this  extension,  the  Board  will  re- 
quire it  to  serve  this  territory  at  a  rate  of  10  cents  per  M  cubic 
feet  less  than  the  schedule  hereinbefore  recited  until  such  time 
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as  it  shall  comply  with  the  Board's  order  dated  November  9, 1920, 
above  recited. 

Con^^liision, 

The  Board,  therefore,  finds  and  determines:  (1)  That  the 
rates  filed  should  be  and  are  hereby  denied.  (2)  That  the  Board 
is  satisfied  that  the  applicant  should  have  and  is  entitled  to  a 
reasonable  schedule  of  rates  for  all  classes  of  service.  (3)  That 
the  following  schedule  of  rates  is  just  and  reasonable  as  between 
all  classes  of  service,  and  may  be  filed  by  the  company  within  ten 
days  after  filing  this  report,  effective  for  sales  made  on  and  after 
June  1,  1921,  viz.: 

(a)  Metered  Service, 

For  all  gas  served  through  meters  the  schedule  of  rates  based 
on  the  monthly  consumption  as  indicated  by  the  meters  shall  be 
as  follows : 

First      25,000  M  cu.  ft $2.10  net 

Next       25,000  M  cu.  ft , 2.05  net 

Next       25,000  M  cu.  ft 2.00  net 

Next       25,000  M  cu.  ft 1.95  net 

Next       50,000  M  cu.  ft 1.86  net 

Next       60.000  M  cu.  ft 1.75  net 

Next     100,000  M  cu.  ft 1.70  net 

Next     100,000  M  cu.  ft 1.65  net 

Next     100,000  M  cu.  ft 1.00  net 

Excess  over  500,000  M  cu.  ft 1.55  net 

That  the  customers  located  in  the  Laurel  Springs  District  shall 
I'C  allowed  a  discount  of  10  cents  per  ^l  cubic  feet  from  the  sched- 
ule of  rates  set  forth  in  paragraph  (a)  foregoing,  until  such  time 
as  the  company  shall  have  completely  complied  with  the  terms 
of  the  Board's  order  of  November  9, 1920. 

(b)  Municiiml  Street  Lighting  Service  and  Private  Stj^eet  Lights. 
The  applicant  should  charge  $42  per  year  payable  in  equal 

monthly  installments  for  all  street  lights  using  approximately  5 

cubic  feet  of  gas  per  hour  on  a  dusk  to  dawn  schedule  of  burning. 

Board  of  Public  Utility  Commissioners,  by  John  J,  Treacy, 

President,  Harry  V.  Osborne,  Harry  Bacharach,  Commissioners. 

(Seal)  Attest:  (Signed)  Alfred  N.  Barber,  Secretary. 
P.U.R.1921D. 
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NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

JOSEPH  HELLINGHAUSEN 

V. 

JOHN  J.  KUHN,  Receiver,  Richmond  Light  &  Railroad  Company. 

[Case  No.  29.] 

Service  —  Extension  —  Electricity. 

The  100  feet  referred  to  in  a  statute  requiring  an  electric  coDipany 
to  extend  service  to  an  applicant  not  over  100  feet  from  its  nearest 
line,  is  to  be  measured,  not  in  a  direct  line  over  private  property  of 
other  persons,  but  along  a  course  which  the  company  has  a  right  to 
follow. 

[June  15,  1921.] 

C0MPIIA.INT  against  the  receiver  of  an  electric  company  asking 
for  an  extension  of  an  electric  line;  complaint  dismissed. 

Sexnple,  Commissioner:  On  March  5,  1921,  Mr.  Joseph 
Hellinghausen  of  215  Maple  street,  Weehawken  Heights,  New 
Jersey,  complained  to  the  Public  Service  Commission  for  the 
First  District  and  alleged  that  on  March  29,  1920,  he  had  de- 
posited with  the  Richmond  Light  &  Railroad  Company  $10  in 
order  that  electricity  might  be  furnished  him  at  Nos.  44  and  4fi 
Sea  Foam  street,  Xew  Dorp  Beach,  Staten  Island,  and  stated  that 
he  had  been  informed  at  the  time  of  making  the  deposit  that  cur- 
rent would  be  furnished  at  once ;  that  on  several  occasions  he  had 
telephoned  the  company  and  upon  each  had  been  promised  that 
the  line  would  soon  be  extended  and  service  furnished;  that  at 
some  time  later  in  the  summer  of  1920  he  was  told  that  he  would 
have  to  pay  the  sum  of  $120  toward  having  the  company's  lines 
extended  to  his  premises  and  service  furnished. 

The  complaint  was  referred  to  the  company  which  claims  that 
while  the  premises  at  Nos.  44  and  46  Sea  Foam  street  may  be 
within  65  feet  of  its  nearest  wires  that  that  distance  is  across 
private  property  over  which  it  has  no  right  to  construct  its  lines, 
that  it  is  contrary  to  its  present  practice  to  cross  private  property 
and  that  the  fact  that  there  is  private  property  intervening  be- 
tween its  nearest  wire  and  the  premises  of  the  complainant  con- 
stitutes a  serious  obstacle  within  the  meaning  of  that  term  as  used 
in  §  62  of  the  Transportation  Corporations  Law,  and  that  it  must 
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decline  to  make  the  connection  and  furnish  service  unless  the 
complainant  pay  the  sum  of  $120  as  his  share  of  the  cost  8f  mak- 
ing an  extension  of  the  company ^s  line,  that  amount  being  three- 
quarters  of  the  entire  cost  of  construction,  and  being  the  share 
which  the  complainant  should  pay  in  accordance  with  the  pro- 
visions of  the  company's  schedule,  entitled  "How  the  company's 
service  may  be  obtained." 

The  Commission  directed  and  held  aliearing  on  May  16,  1921. 

New  Dorp  Beach,  in  which  the  complainant's  premises  at  Nos. 
44  and  46  Sea  Foam  street  are  located,  is  a  bungalow  colony  on 
Staten  Island.  These  bungalows  are  occupied  for  a  few  months 
during  each  summer  season.  The  streets  are  narrow,  unpaved, 
are  not  laid  down  on  the  city  map  or  plan,  and  should  not  be 
confused  with  public  streets  or  highways.  Sea  Foam  street  is 
about  700  feet  in  length  and  lies  between  and  parallel  to  Water 
Crest  avenue  and  Water  Side  street  along  each  of  which  the  com- 
pany has  made  extensions  of  its  wires  and  to  premises  on  each 
of  which  it  is  furnishing  service.  The  premises  at  Nos.  44  and 
46  Sea  Foam  street  extend  back  from  the  street  front  a  distance 
of  60  feet,  and  the  abutting  lots  in  the  rear  are  also.  60  feet  in 
depth  and  extend  to  Water  Crest  avenue.  The  company's  wire 
in  Water  Crest  avenue  is  about  five  feet  in  front  of  the  lot  line 
making  the  distance  from  it  across  private  property  to  the  prem- 
ises at  'Nos.  44  and  46  Sea  Foam  street  approximately  sixty-five 
feet.  The  abutting  lots  in  the  rear  are  not  owned  by  the  com- 
pany and  across  them  it  has  no  right  to  constiiict  its  wires.  Elec- 
tricity is  being  furnished  to  some  of  the  residents  on  Sea  Foam 
street  across  private  property,  the  extensions  being  made  in  some 
instances  from- the  wires  on  Water  Crest  avenue  and  in  several 
cases  from  the  wires  on  Water  Side  street.  These  connections 
v.cre  made  several  years  ago  and  the  company  has  since  discon- 
tinued the  practice  of  making  such  extensions.  The  complain- 
ant's j)remises  are  al)out  two  hundred  and  twenty  feet  from  the 
company's  wire  constructed  along  Cedar  Grove  avenue.  Across 
it  and  through  Sea  Foam  street  an  extension  might  be  made 
over  property  now  being  used  as  a  public  street.  The  company 
informed  the  complainant  of  its  willingness  to  construct  such 

extension  and  asked  that  he  pay  $120,  that  amount  being  three 
P.U.U.lft21D. 
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quarters  of  the  estimated  total  cost  of  the  extension  and  in  ac- 
cordanf  e  with  the  requirements  of  the  company's  schedule  pertain- 
ing to  extensions  where  the  distance  to  the  applicant's  premises 
is  more  than  100  feet.    The  provision  referred  to  is  as  follows : 

"Richmond   Light   and  Railroad  Company   No.   2,   Original 
sheet  Xo.  2.    Preliminary  Statement.     .    .    . 

*'  'How  the  Company's  Service  Can  Be  Obtained.' 

"Any  applicant  whose  premises  are  within  100  feet  of  the 
company's  suitable  mains   (see  §   62  of  the  Xew  York   State 
Transportation  Law)  can  obtain  service  by  signing  an  applica- 
tion at  the  office  of  the  company,  by  paying  service  charge  and  bv 
making  cash  deposit,  if  required  by  the  company,  in  advance,  to 
secure  prompt  paj^ment  of  bills.    Where  tlie  applicant's  premises 
lire  over  100  feet  from  the  company's  suitable  mains  and  the  rev- 
enue to  be  derived  from  the  consumption  of  current  would  not 
warrant  the-expenditure  for  main  extension,  an  advance  pa^Tuent 
of  three-fourths  the  expenditure  is  required  of  the  applicant,  this 
payment  being  refunded  to  the  applicant  in  50  per  cent  amounts 
of  bills  paid  for  current  consumed  by  creditin^i;  such  amounts  to 
upplicant's  account.     However,  the  above-mentioned  refund  will 
not  be  made  for  any  portion  of  lines  built  on  private  property 
except  that  portion  within   100  feet  of  the  company's  mains. 
Applicants  must  at  their  own  expense  equip  their  premises  witli 
such  wiring  and  other  electrical  devices  as  may  be  necessary  for 
the  utilization  of  the  company's  service,  and  such  wiring  and 
other  equipment  must  comply  with  the  rules  and  regulations  of 
the  department  of  water  supply,  gas,  and  electricity  and  the  board 
of  fire  underwriters.     Applicants  for  service  must  also  bring 
themselves  within  and  comply  with  the  established  rules  and  reg- 
lilations  of  the  company." 

The  complainant  declines  to  make  the  payment  required  by 
tlio  company  in  accordance  with  the  above  provision.  Should 
he  do  so,  one  half  of  the  amount  of  his  bills  for  current  consumed 
Mould  be  credited  to  his  account  during  each  month.  Should 
other  consumers  be  furnished  service  from  the  extension  so  con- 
structed one  half  of  each  such  consumer's  bill  would  also  be  cred- 
ited to  complainant's  account  until  the  total  of  such  credits  would 

wholly  offset  his  share  of  the  cost  of  constructing  tlie  extension. 
r.u.Hrii)2iD. 
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When  an  application  is  made  for  service  to  be  furnished  one 
whose  building  or  premises  are  within  100  feet  from  any  wire 
of  the  company,  the  sole  question  is  whether  such  applicant  can 
bring  himself  within  the  terms  of  §  62  of  the  Transportation  Cor- 
porations Law  which  reads  as  follows: 

'^Section  62.  Gas  and  electric  light  must  be  supplied  on  appli- 
cation.— Upon  the  application,  in  writing,  of  the  owner  or  occu- 
pant of  any  building  or  premises  within  100  feet  of  any  miun 
laid  down  by  any  gas  light  corporation,  or  the  wires  of  any  elcc- 
ti'ict  light  corporation,  and  payment  by  him  of  all  money  due 
from  him  to  the  corporation,  the  corporation  shall  supply  gas  or 
electric  light  as  may  be  required  for  lighting  such  building  or 
premises,  notwithstanding  there  be  rent  or  compensation  in  ar- 
rears for  gas  or  electric  light  supplied,  or  for  meter,  wire,  pipe 
or  fittings,  furnished  to  a  fonner  occupant  thereof,  unless  -euch 
owner  or  occupant  shall  have  undertaken  or  agreed  with  the  for- 
mer occupant  to  pay  or  to  exonerate  him  from  the  payment  of 
such  arrears,  and  shall  refuse  or  neglect  to  pay  the  same ;  and  if 
for  the  space  of  ten  days  after  such  application,  and  the  deposit 
of  a  reasonable  sum  as  provided  in  the  next  section,  if  required, 
the  corporation  shall  refuse  or  neglect  to  supply  gas  or  electric 
light  as  required,  such  corporation  shall  forfeit  and  pay  to  Ihe 
applicant  the  sum  of  ten  dollars,  and  the  further  sum  of  five  dol- 
lars for  every  day  thereafter  during  which  such  refusal  or  neglect 
shall  continue;  provided  that  no  such  corporation  shall  be  required 
to  lay  service  pipes  or  wires  for  the  purpose  of  supplying  gas  or 
electric  light  to  any  applicant  where  the  ground  in  which  such 
pipe  or  wire  is  required  to  be  laid  shall  be  frozen,  or  shall  other- 
wise present  serious  obstacles  to  laying  the  same;  nor  imless  the 
applicant,  if  required,  shall  deposit  in  advance  with  the  corpora- 
tion a  sum  of  money  sufficient  to  pay  the  cost  of  his  portion  of 
the  pipe  or  wire  retpiired  to  be  laid,  and  the  expense  of  laying 
such  portion/^ 

Since  the  hearing  was  held,  the  complainant  has  submitted 
to  the  Conmiission  the  certificate  of  electrical  inspection  of  the 
department  of  water  supply,  gas  and  electricity  of  the  city  of 
New  York,  which  shows  that  the  premises  were  inspected  on 
May  26,  1921,  and  found  to  be  in  conformity  with  the  require- 
ments of  Chapter  9  of  the  Code  of  Ordinances. 
P.U.R.1921D. 
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The  complainant  has  also  since  advised  the  Commission  that 
the  premises  at  No.  16  Sea  Foam  street  situated  but  a  few  doors 
from  his  premises  at  No.  44  Sea  Foam  street  have  been  supplied 
Avith  current.  An  investigation  as  to  the  premises  at  No.  16  Sea 
Foam  street  discloses  that  a  connection  was  there  made  and  service 
supplied  on  May  26,  1921,  and  disconnected  on  May  31,  1921. 
Investigation  also  discloses  that  an  owner  of  premises  on  Water 
Side  street,  across  whose  premises  wires  had  been  strung,  has 
notified  the  company  to  remove  its  wires  and  that  the  service  now 
being  furnished  to  several  residents  on  Sea  Foam  street  will 
shortly  be  discontinued. 

On  the  foregoing  facts,  I  think  that  the  complainant's  premises 
at  its  nearest  points  is  more  than  100  feet  from  the  company's 
wires.  The  100  feet  referred  to  in  the  statute  is  to  be  measured 
not  in  a  direct  line  over  private  property  of  other  persons  but 
along  a  course  which  the  company  has  a  right  to  follow.  If  the 
complainant  himself  secures  a  right  of  way,  as  possibly  he  can, 
over  private  property,  he  may  bring  his  premises  to  a  point  within 
100  feet  of  the  company's  mains. 

In  this  case,  therefore,  the  complainant  in  order  to  obtain  his 
service  ought  to  avail  himself  of  the  schedules  filed  by  the  com- 
pany and  open  to  all  whose  premises  may  be  more  than  100  feet 
from  the  company' s  mains  by  which  a  portion  of  the  amount  re- 
ijuired  to  cover  the  cost  of  the  extension  is  to  be  advanced  by  him, 
imd  he  is  later  to  be  reimbursed  out  of  the  bills  for  current  used 
by  him  or  by  others  who  come  in  and  avail  themseh  es  of  the 
extension  so  constructed. 

The  complaint  should  be  dismissed. 

All  concur. 

P.U.R.1921D. 
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UTAH  PUBIilC  FTILflTIES  COMMISSION. 

GUS  PAULOS  et  al. 

v. 
A.  J.  HADEBAUGH. 

[Case  No.  378.] 

Commissions  —  Jurisdiction  ^  Restraining  order. 

1.  The  Utah  Commission  is  without  power  to  issue*  an  order  re- 
straining the  operation  of  a  bus  line  not  posKessing  a  certificate  of  con- 
venience and  necessity. 

PtihHc  utilities  —  What  constitutes  ^  Auto  freight  Une. 

2.  A  person  operating  an  auto  freight  service  for  the  public  or 
any  portion  thereof  is  a  common  carrier  and  subject  to  the  provisions 
of  the  Public  Utilities  Act  of  Utah,  although  such  operation  consists 
in  the  transportation  of  freight  under  contracts. 

[May  20.  1021.] 

CoMPLAi:xT  against  the  operation  of  an  auto  freight  line  with- 
out a  certificate  of  convenience  and  necesi?ity;  complaint  sus- 
tained. 

Appearances:  L.  E.  Tripp,  for  complainants;  E.  F.  Allen, 
for  defendant. 

l^y  the  Commission :  The  ahove  entitled  matter  came  on  for 
hearing  before  the  Commission,  upon  the  complaint  of  the  plain- 
tiffs and  the  answer  of  the  defendant,  January  17,  1921. 

The  complainants  allege  that  they  are  the  owners  of,  and  are 
operating,  an  automobile  truck  line  betwn^en  Salt  Lake  City  and 
Magna,  Utah,  for  the  purpose  of  carrying  freight  for  the  general 
public  between  the  two  said  points,  and  that  they  have  so  operated 
since  1914;  that  after  the  Public  Utilities  Commission  was 
created,  said  complainants  filed  with  the  Commission  their 
schedule  of  rates,  fares,  and  charges,  and  classifications,  accord- 
ing to  the  statute  of  the  state  of  Utah;  that,  notwithstanding 
said  service  was  being  given  by  the  complainants,  the  defendant, 
since  about  September,  1920,  has  maintained  and  operated  an 
automobile  truck  freight  line  between  Salt  Lake  City  and  Magna, 
and  has,  in  a  general  way,  engaged  in  the  transportation  of 
merchandise  between  said  points.  Complainants  further  alh^ge 
that  they  are  able  at  all  times  to  maintain  sufficient  and  adetjuate 
'service  for  the  benefit  of  the  general  public  in  the  transportation 
P.U.R.1921D. 
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of  freight ;  and,  therefore,  ask  that  an  order  issue  from  the  Cora- 
Diission,  restraining  said  defendant  from  so  operating  between 
Salt  Lake  City  and  Magna. 

The  defendant,  in  answering  the  complaint,  denies  that  he 
is  now,  or  at  anv  time  has  been,  engaged  in  the  transportation 
of  freight  for  the  general  public,  or  that  he  has  ever  at  any  time 
or  place  held  himself  out  to  be  engaged  in  such  occupation ;  but 
alleges  the  fact  to  be  that  for  some  time  he  has  hauled  freight 
for  individuals  under  and  by  virtue  of  contracts  entered  into 
by  and  between  certain  individuals  and  himself.  He  denies  that 
he  has  violated  the  law  in  such  work,  and  asks  that  the  com- 
plaint be  dismissed. 

The  contention  of  the  complainants,  and  to  which  they  testi- 
fied, was  that  they  had  been  operating  a  stage  line  between  Magna, 
Garfield,  and  Salt  Lake  City  since  1914;  and,  since  the  creatioii 
of  the  Public  Utilities  Commission,  had  complied  with  the  law 
with  reference  to  the  giving  of  the  service;  that  the  defendant, 
A.  J.  Eadebaugh,  started  about  last  September  to  deliver  oil  for 
the  Continental  Oil  Company,  and  that  the  said  defendant  began 
to  pick  up  and  haul  freight  for  other  people  along  the  same  route 
us  the  complainants  had  been  serving. 

The  defendant  testified  that  he  had  taken  a  contract  with 
tlie  Continental  Oil  Company  to  distribute  oil  in  that  section  of 
the  country,  and  which  did  not  take  up  all  of  his  time;  that 
individuals  had  come  to  him  and  asked  him  to  haul  their  goods, 
and  that  he  made  a  verbal  contract  wuth  some  of  them  to  haul 
their  freight,  and  a  written  contract  with  others;  but  that  he 
did  not  advertise  or  hold  himself  out  as  a  common  carrier,  to 
haul  freight  and  express  for  the  general  public,  and  had  not 
.solicited  any  business.  Others  testified  that  they  had  called  Mr. 
iJadebaugh  and  asked  him  to  haul  their  goods.  The  defendant 
further  testified  he  had  not  under  the  law  been  operating  as  a 
couunon  carrier,  as  he  understood  it;  but,  in  connection  with  the 
business  of  delivering  the  oil,  had  hauled  for  others  under 
contract. 

In  this  case  there  is  presented  a  question  as  to  whether  or  not 
the  acts  of  the  defendant  in  hauling  and  delivering  freight  con- 
stitute a  common  carrier,  or  a  public  utility.  Under  the  act, 
1M'.K.11>21D. 
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a  public  utiKty  includes  every  common  carrier  or  automobile  cor- 
poration,  where  the  service  is  performed  for,  or  a  commodity 
delivered  to,  the  public  or  any  portion  thereof,  and  the  term 
'•public  or  portion  thereof,^'  as  defined  by  our  law,  means  the 
public  generally  or  any  limited  portion  of  the  public,  including 
a  person,  private  corporation,  municipality,  or  other  subdivision 
of  the  state  to  which  the  service  is  performed,  or  to  which  the 
cfimmodity  is  delivered ;  and  whenever  a  common  carrier  or  au- 
tomobile corporation  performs  a  sei*vice  or  delivers  a  commodity 
to  the  public,  for  which  any  compensation  or  payment  whatso- 
ever is  received,  such  corporation  is  declared  to  be  a  public  utility 
and  subject  to  the  jurisdiction  and  regulation  of  the  Commission. 
An  automobile  corporation  includes  every  corporation  or  person 
on*2:ap:ed  in  or  transacting  the  business  of  transporting  passengers, 
freight,  merchandise,  or  other  property,  for  compensation,  by 
means  of  automobiles,  motor  ti-ucks,  or  motor  stages,  on  the  pub- 
lic streets,  roads,  or:  highways  along  established  routes  within 
this  state. 

There  is  no  question  but  that  tlie  defendant  was  unauthorized 
to  transact  business  as  a  common  carrier,  and,  if  he  were  engaged 
in  hauling  freight,  merchandise,  or  other  property,  as  above 
defined,  for  compensation  along  the  route  in  question,  and  such 
service  so  performed  was  for  the  public  or  any  portion  thereof 
as  herein  defined,  he  was  violating  the  law. 

The  term  "public  or  any  portion  thereof"  would  seem  to  mean 
the  public  generally  or  any  limited  portion  thereof,  including  a 
person,  private  corporation,  municipality,  or  other  political  sub- 
division of  the  state.  The  above  definition  may  not  be  clear,  and, 
in  interpreting  the  same,  we  are  forced  to  take  into  consideration 
the  spirit  and  meaning  of  the  law.  The  Commission  has  taken 
the  attitude  that  it  does  not  contemplate  the  interfering  with  a 
]>erson  to  have  or  make  private  contracts,  or  to  prevent  a  person 
from  entering  mto  such  contracts  for  the  transportation  of  his 
goods  from  one  point  to  another ;  and  still,  it  is  possible  that  a 
corporation  or  carrier  might  be  able  to  contract  for  all  the  freight 
into  a  certain  point,  and  thereby  avoid  the  control  of  a  Commis- 
sion in  the  performance  of  such  service.  The  law  contemplates 
further  that  a  eommon  carrier  or  utility  as  herein  defined,  shall 
P.U.R.1921D. 
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be  subject  to  a  governing  or  controlling  Commission;  first,  for 
the  piirpos<^  of  preventing  ^ommon  carriers  and  utilities  from 
imposing  upon  the  general  public  bv  way  of  excessive  rates  or 
inadequate  service;  second,  to  protect  an  operating  common  car- 
rier or  utility  in  the  giving  of  service  along  an  established  route. 

[1]  The  Conmiission  could  not  comply  with  the  prayer  of  the 
complainant  in  issuing  a  restraining  order.  That  is  a  matter 
that  belongs  to  the  courts  of  justice,  and  to  which  this  Commission 
has  gone  in  enforcing  the  provisions  of  the  Public  Utilities  Act. 

[2]  The  Commission  is  of  the  opinion  that  the  defendant 
has  technically  violated  the  law,  and  that  he  would  be  subject  to 
prosecution,  if  he  persists  in  such  acts.  It  is  the  duty  of  the 
Commission,  inasmuch  as  it  requires  the  operating  corporation 
to  transact  and  perfonn  the  business  of  transporting  freight  and 
express  along  a  certain  route,  to  protect  such  corporation  from 
the  unnecessary  competition  of  other  carriers  or  service  cor- 
porations. 

After  a  careful  consideration  of  the  testimony  given  in  this 
case,  we  are  of  the  opinion  that  the  defendant  w-ould  not  be 
warranted  in  a  continuation  of  a  part  of  the  service  that  he  was 
rendering  the  public,  and  that  it  was  in  opposition  and  interfered 
with  the  regularly  established  route  operated  by  the  complainants, 
and  that  the  defendant  should  be  so  notified  that  if  he  persists 
in  such  action  as  would  constitute  a  violation  of  the  law  as 
explained  herein,  further  proceedings  would  be  instituted  in  the 
courts,  for  the  purpose  of  enjoining  and  restraining  him  from 
the  doing  of  such  things. 

An  appropriate  order  will  be  issued. 

Warren  Stoutnour,  Joshua  Greenwood,  CommissionerB. 

Note. — Commission  Jurisdiction 

1.  In  general,   380. 
II.  Power  to  interpret  laws,    3S1, 
til.  Jurin€U€'tion  over  Hi^rviee,    <>S1, 
IV.  JurimUetion  over  highways  and  crossings,   3S1, 

I.  In  gt*neral. 
The  Indiana  CoinmisJ.sion  has  no  jurisdiction  over  transactions 
between  the  sto(*kholders  of  a  utility  in  so  far  as  the  purchase  or  sale 
r.r.R.ii>2ij). 
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of  their  holdings  of  stock  is  concerned.  Re  Decatur  County  Inde- 
pendent Teleph.  Co.  No.  5559,  Sept.  80,  1920. 

The  Iowa  Commission  has  no  jurisdiction  to  require  the  removal 
of  stock  yards  on  the  ground  that  they  constitute  a  nuisance,  not- 
withstanding a  statute  authorized  it  to  make  necessary  orders  in 
respect  to  railroad  facilities  and  equipment  for  the  health  and  con- 
venience of  the  public,  where  other  statiites  impose  the  speciiSc  duty 
of  maintaining  sanitary  conditions  upon  local  boards  of  health. 
Scholz  V.  Chicago,  M.  &  St.  P.  R.  Co.  Docket  A-2184,  Dec.  3,  1920. 

In  determining  the  reasonableness  of  utility  rates,  the  Montana 
Commission  may  consider  former  records  and  all  experience  data, 
since  such  jurisdiction  is  not  dormant  in  the  interims  between  appeals 
by  the  company  or  appeals  by  its  patrons  for  some  particular  adjust- 
ment or  relief.  Re  Missoula  Street  R.  Co.  Docket  No.  760,  Report 
&  Order  No.  305,  Dec.  7,  1920. 

//.  Power  to  interpret  laics* 

The  Illinois  Commission  has  no  power  to  pass  upon  the  constitu- 
tionality of  any  provisions  of  the  statute  under  whicli  it  was  created, 
such  power  resting  with  the  courts  alone.  Choate  v.  Smith,  No. 
10893,  Nov.  16,  1920. 

In  Missouri,  K.  &  T.  R.  Co.  v.  Kansas  City,  Case  No.  2590,  May 
23,  1921,  the  Missouri  Commission  said:  "Although  the  courts 
alone  are  empowered  to  determine  the  character  of  laws,  yet  public 
officials,  and  most  certainly  those  exercising  discretionary  functions, 
must  look  to  the  law  to  determine  their  powers  and  duties.'^ 

///.  Jurisdiction  over  service. 

The  Illinois  Commission  has  jurisdiction  under  §§  64,  65,  and 
79  of  the  Public  Utilities  Act  to  order  the  discontinuance  of  a  public 
utility  bus  business  operated  without  a  certificate  of  public  con- 
venience and  necessity.    Choate  v.  Smith,  No.  10893,  Nov.  16,  1920. 

A  public  service  Commission  has  jurisdiction  to  order  the  recon- 
struction- of  an  abandoned  switxjh  between  two  railroads  although 
the  railroads  are  engaged  in  interstate  commerce.  People  ex  rel. 
New  York  C.  R.  Co.  v.  Public  Service  Commission  (1921)  195  App. 
Div.  426,  187  N.  Y.  Supp.  24. 

IV.  Jurisiliction  over  highways  and  crossings. 
In  Re  Pinyan,  Docket  No.  1315-A-465,  Decision  No.  1325,  June 
1,  1921,  the  Arizona  Commission  held  that  its  jurisdiction  extended 
over  all  public  highways  within  the  borders  of  the  state,  notwith- 
standing the  fact  that  they  pass  through  Indian  reservations  main- 
tained by  the  Federal  Government. 

The  Pennsylvania  Commission  has  power,  under  its  authority 
over  the  abolition,  alteration,  or  relocation  of  existing  crossings,  to 
P.U.R.1021D. 
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require  these  crossings  to  be  kept  in  a  safe  condition.     Moosic  T. 
Erie  E.  Co.  Complaint  Docket  No.  2789,  Feb.  16,  1921. 


WISCONSIN  RAIIiROAD  COMMISSION. 

RE  WATERLOO  WATER  &  LIGHT  COMMISSION. 

[U-2464.] 

Service  —  Extensions  —  Cost  of  water  connection, 

A  property  owner  may  properly  be  charged  for  the  expense  of  in- 
stalling  a  water  connection  between  the  main  and  the  property  line. 

[May  31,  1921.] 

Application^  for  authority  to  increase  charges  for  tapping 
mains ;  increased  rates  allowed. 

By  the  Commission:  Application  was  filed  March  30,  1921, 
by  the  Waterloo  Water  &  Light  Commission  for  authority  to 
increase  its  charges  for  tapping  mains. 

On  February  14,  1921,  Ordinance  Wo.  46  was  passed  by  the 
village  board  of  Waterloo  relating  principally  to  the  extension 
of  water  mains.  Sections  5,  6,  and  7  of  this  ordinance,  however, 
relate  to  the  charge  for  tapping  mains.  That  portion  of  the  ordi- 
nance relating  to  the  extension  of  mains  is  not  before  us  in  this 
case.  The  matter  which  has  been  brought  before  this  Commission 
by  the  Waterloo  Water  and  Light  Commission  concerns  only 
the  reasonableness  of  the  increased  charge  for  tapping  mains 
proposed  in  §§  5,  6,  and  7. 

At  the  time  the  application  was  filed,  March  30th,  applicant  had 
no  legal  rate  covering  this  connection..  It  was>  however,  it  ap- 
pears, assessing  a  charge  of  $6  for  each  tap  made,  which  was 
intended  to  partly  cover  not  only  the  cost  of  tapping  the  main 
but  also  the  cost  of  the  corporation  and  curb  cocks,  curb  box,  and 
lead  service  pipe  between  main  and  curb  line. 

Hearing  was  held  in  the  above  entitled  matter  April  26,  1921, 
at  Madison,  Z.  O.  Failinger,  secretary,  Geo.  B.  Smith,  president 
of  the  Commission,  and  R.  R.  Heidemann,  village  president, 
appeared  on  behalf  of  the  Waterloo  Water  &  Light  Commission. 
There  were  no  appearances  in  opposition. 
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The  rates  proposed  by  applicant  as  outlined  by  the  ordinance 
are  as  follows: 

Section  5.    Taps  mid  Tap  Trenches. 

At  the  time  of  making  the  tap  to  the  water-main,  the  con- 
sumer shall  pay  as  follows  for  said  tap:  the  sum  of  $17  where 
the  village  furnishes  all  the  labor  and  material  for  constructing 
and  completing  said  tap;  the  sum  of  $11  where  the  village  fur- 
nishes the  material  and  expert  labor  but  does  not  do  the  digging 
or  furnish  any  labor  relative  to  the  trench. 

Section  6.    Use  of  Sewer  Trenches. 

Hereafter  at  any  time  if  there  is  a  sewer  trench  dug  from  the 
main  sewer  to  the  curb  along  any  street,  alley,  or  area  in  the 
village  of  Waterloo  and  where  there  is  a  water  main  laid  parallel 
with  said  main  sewer,  the  village  board  in  conjunction  with  the 
Waterloo  Water  and  Light  Commission  shall  have  the  right,  if 
they  so  see  fit  before  said  sewer  trench  to  the  curb  is  covered,  to 
lay  the  necessary  water  pipe  and  make  the  necessary  tap  to  water 
main  without  expense  on  their  part  as  to  the  digging  or  filling  of 
said  sewer  trench. 

Section  7.    Liability  of  Village  as  to  Taps. 

In  any  case  where  the  actual  cost  of  making  a  tap  to  the  water 
main  anywhere  in  the  village  of  Waterloo  exceeds  the  sum  of 
$17,  including  work,  labor,  and  material,  the  amount  in  excess 
thereof  shall  be  paid  by  the  village. 

The  question  as  to  whether  the  utility  or  the  consumer  should 
hear  the  expense  of  installing  the  service  piping  in  the  street 
between  the  main  and  the  property  line  has  caused  considerable 
discussion.  The  cases  bearing  upon  this  matter  are  in  conflict. 
The  great  majority  of  the  cases  hold  that  a  water  utility  should 
install  at  its  expense  the  service  connection  between  the  main  and 
the  property  line.  It  is  noted,  however,  that  of  those  cases  hold- 
ing opposite  views,  that  is,  sustaining  the  right  to  require  con- 
siuners  to  pay  for  service  connections,  the  great  majority  were 
dealing  with  municipal  plants. 

This  Conmiission,  where  this  question  was  before  it,  has  stated : 
I».U.R.1921D. 


Digitized  by 


Google 


:$84  WISCONSIN   RAILROAD  COMMISSION. 

"Where  this  practice  has  been  consistently  followed,  the  re- 
sults, in  the  end,  are  not  materially  different  than  they  are  Trhcn 
all  services  ai*e  installed  at  the  expense  of  the  utility.  If  services 
are  inst^illed  by  the  utility  they  constitute  a  part  of  the  plant 
upon  which  the  utility  should  be  allowed  to  earn  a  return  to  pro- 
vide for  depreciation  and  interest.  If  all  services  are  put  in  by 
jiroperty  owners,  none  of  the  cost  of  such  services  should  1k»  in- 
cluded in  the  value  upon  which  the  utility  is  entitled  to  a  return. 
.  .  .  The  final  result,  as  far  as  the  actual  cost  of  water  is 
concerned,  is  the  same  in  both  cases.  Although  it  seems  clear, 
therefore,  that  services  as  far  as  the  curb  constitute  a  part  of  the 
equipment  which  should  be  installed  by  the  utility,  where  the 
policy  has  been  followed  consistently  of  having  property  owners 
bear  the  expense  of  installing,  it  may  be  best  to  continue  this 
policy.  Xo  liardship  is  imposed  thereby  upon  patrons  of  the 
utility,  and  to  continue  the  policy  of  having  property  owners  pay 
for  services  wmII  avoid  whatever  confusion  might  result  from  a 
change  of  policy.''  Alter  v.  Water  Comrs.  10  Wis.  R  C.  R.  38Y, 
394. 

Tn  view  of  the  above  it  appears  that  the  question  before  us  in 
the  instant  case  relates  to  the  equitableness  of  the  proposed 
charges,  assuming  that  some  charge  should  continue  to  be  made 
for  these  service  connections.  Applicant  submits  certain  data 
which  indicate  that  the  average  cost  of  making  a  connection,  with 
16  feet  of  pipe,  is  $21.07.  This  charge  is  made  up  of  material 
and  labor  costs.  We  have  carefully  checked  applicant's  estimated 
costs  and  while  the  data  in  our  files  indicate  that  material  costs 
should  be  somewhat  lower  than  those  shown  by  the  applicant, 
it  appears  that  the  latter's  labor  costs  are  comparatively  low. 
On  the  whole,  therefore,  we  see  no  reason  for  modifying  the 
proposed  charges  and  hence,  will  authorize  the  Waterloo  Water 
&  Light  Commission  to  apply  a  tapping  fee,  partly  covering  the 
co9t  of  laying  service  pipes  to  the  curb. 

It  is  therefore  ordered  that  the  Waterloo  Water  &  Light  Com- 
mission be  and  the  same  hereby  is  authorized  to  put  into  effect 
the  charges  provided  for  in  §§  5,  6,  and  7  of  Ordinance  No.  46. 

Dated  at  Madison,  Wisconsin  this  31st  day  of  May,  1921. 

Kailroad  Commission  of  Wisconsin,  Carl  D.  Jackson,  Henry 
R.  Trumbower,  T^wis  E.  Get  tie.  Commissioners. 
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MASSACHUSETTS  DEPARTMENT   OP  PUBIilC  tJTILITIBS. 

BE  RECLASSIFICATION  OF  ACCOUNTS  OF  GAS  AND 
ELECTRIC  COMPANIES. 

[D.  P.  U.  104.] 

Aoeaunting  »  Uniform  accounts  —  Gas  and  electrical  companies. 

General  order  of  the  Massachusetts  Department  of  Public  Utilities 
prescribing  a  reclassificatiiMi  of  accounts  of  gas  and  electrical  com- 
panies. 

[May  27,  1921.] 

By  the  Department :  The  necessity  for  complete  a»d  accurate 
information  of  the  financial  affairs  and  operations  of  gas  comr 
panies  was  recognized  by  the  legislative  requirement  for  annual 
returns  when  the  Board  of  Gas  Commissioners  was  established 
in  1885.  It  was  at  once  found,  however,  that  lack  of  uniformity 
in  bookkeeping  reduced  materially  the  value  of  the  returns,  and, 
in  1886,  the  Board  was  given  authority  to  prescribe  the  form  in 
which  gas  companies  should  keep  their  books  and  accounts.  This 
authority  was  extended  to  electric  light  companies  in  1887.  The 
books,  accounts,  and  annual  returns  adopted  at  that  time  have 
not  been  materially  modified  meantime.  The  gas  and  electric 
industries,  however,  have  greatly  expanded  in  the  field  of  their 
activities,  the  amount  of  their  business,  and  the  engineering  prac- 
tices relating  to  the  production  and  distribution  of  gas  and 
electricity.  In  like  degree  the  officers  and  managers  have  claimed 
that  the  books  and  accounts  and  accounting  practices  originally 
prescribed  no  longer  give  them  the  information  needed  for  the 
intelligent  and  efficient  operation  of  their  properties.  The  books 
and  accounts  of  the  companies  have,  in  consequence,  been  modified 
and  expanded  and  are  no  longer  uniform,  nor  do  they  correspond 
to  the  items  of  income  and  expense  and  balance  sheet  still  re- 
quired in  the  annual  return. 

It  is  the  purpose  of  this  reclassification  to  recognize  the 
changes  which  have  taken  place  in  the  character  of  the  business 
end  in  accounting  practices,  and  to  prescribe  books  and  accounts 
which  conform  to  established  business  needs  and  usages  and 
ensure  the  uniformity  in  detail  so  essential  to  the  public  interest 
Necessarily  the  accounts  must  recognize  also  the  varying  size  of 
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the  different  companies  and  of  iheir  operations;  and  it  has  also 
been  deemed  desirable  to  conform,  so  far  as  practicable,  to  the 
standard  classifications  tentatively  put  out  in  the  attempt,  on  a 
national  basis,  to  develop  a  uniform  system  yielding  readily 
comparable  results.  The  system,  herewith  prescribed,  is  the 
result  of  a  year  of  investigation,  conferences,  and  study.  Un- 
doubtedly, ambiguities  in  the  definition  of  the  accounts  exist, 
and  other  necessary  modifications. in  arrangement  and  application 
will  dc^velop  from  experience  in  their  use. 

The  Commission  realizes  that  no  system  of  accounts  will  or 
sliould  result  in  absolute  uniformity  in  business  practices  or 
policies.  The  prudence,  honesty,  and  skill  with  which  the  dif- 
ferent properties  are  managed  are  not  determined  by  accounting 
rules,  but  if  proper  accounting  rules  are  faithfully  applied,  they 
should  be  disclosed  in  the 'accounts  and  the  public  returns.  By 
prescribing  this  system  of  accounts,  the  Department  does  not 
undertake  to  indicate  what  expenditures  it  considers  should  or 
should  not  be  capitalized.  Indeed,  in  the  performance  of  its  duty 
it  cannot  do  so.  Questions  of  what  amoimts  of  new  capital  mav 
properly  be  authorized  must  be  determined  as  they  arise,  and 
in  their  determination  many  considerations  other  than  those  dis- 
closed by  accounts  are  involved.  Consequently,  it  is  to  be  under- 
stood that  the  Department  does  not  commit  itself  to  approve  any 
item  set  out  in  any  account,  either  as  to  the  amount  or  character, 
whether  for  rate-making  purposes  or  for  the  approval  of  the 
issue  of  securities.  From  the  facts  disclosed  by  the  accounts  and 
the  condition,  character  and  financial  history  of  the  properties, 
tJie  Commission  will,  in  such  cases,  determine  what  weight  shall 
be  given,  if  any,  to  the  various  items  in  the  severftl  accounts. 

The  following  is,  therefore,  adopted : 

In  th^e  matter  of  the  books  and  accounts  to  be  kept  by  gas  and 
electric  companies  or  persons  engaged  in  the  manufacture  and 
sale  or  distribution  of  gas  or  electricity  and  of  the  annual  returns 
to  be  made  to  the  Department,  pursuant  to  the  provisions  of 
§§81  and  83  of  chapter  164  of  the  General  Laws,  after  notice  and 
a  public  hearing  and  upon  due  consideration  thereof,  it  is 

Ordered,  that  on  and  after  July  1,  1921,  gas  and  electric  com- 
panies or  persons  engaged  in  the  manufacture  and  sale  or  dis- 
tribution of  gas  or  electricity  shall  keep  their  books  and  accounts 
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in  the  form  prescribed  in  a  Tiniform  system  of  accounts  for  gas 
and  electric  utilities  prepared  by  the  Department,  an  attested 
copy  whereof  is  hereto  attached;  and  shall  close  their  accounts 
annually  on  the  thirty-first  day  of  December ;  and  shall  annually 
on  or  before  the  first  day  of  April  make  to  the  Department,  in  a 
form  prescribed  by  it,  a  return  for  the  year  ending  on  the  preced- 
ing thirty-first  day  of  December; — provided,  however,  that  the 
first  return  hereunder  shall  be  made  for. the  six  months  ending 
December  31, 1921 ;  and  provided,  further,  that  the  annual  return 
for  the  year  ending  June  30,  1921,  shall  be  made  in  the  form 
heretofore  prescribed  on  or  before  the  second  Wednesday  of 
September,  1921. 


MICHIGAN  PUBIilC  UTIIilTIES  COMMISSION. 

EE  LANSING  FUEL  &  GAS  COMPANY  et  aL 

[D-1356.) 

Valuation  ~  Depreciation  reserve  fund  —  Gcm; 

1.  The  value  of  abandoned  property  of  a  gas  company  Is  properly 
chargeable  to  the  depreciation  reserve  fund,  and  should  not  be  deducted 
from  the  book  cost  of  the  physical  property. 

Valuation  —  Overheads  —  Uncapitalized  item, 

2.  An  allowance  of  15  per  cent  for  overheads  in  a  valuation  pro- 
ceeding is  permissible  providing  none  of  the  overheads  has  been  capi- 
talized. 

Taluation  —  Original  cost  —  Bond  discount, 

3.  Bond  discount  is  not  a  proper  element  to  be  considered  in  an 
original  cost  valuation,  since  such  discount  is  properly  amortized  dur* 
ing  the  life  of  the  bond. 

Valuation  —  Reproduction  cost  -*  Abnormal  prices. 

4.  A  rate  base  should  not  be  built  upon  reproduction  costs  during 
abnormal  times,  nor  upon  the  lowest  possible  amount  of  money  which 
may  have  been  expended  on  the  property,  but  rather  upon  a  fair  and 
honest  reflection  based  upon  the  cost  of  labor,  materials,  and  other 
items  entering  into  the  physical  property  of  a  utility  at  a  time  which 
reflects  that  which  is  believed  to  be  a  conservative  and  normal  cost. 

Valuation  —  Going  value  —  Development  cost, 

5.  A  public  utility  is  not  entitled  to  an  amount  for  going  value 
representing  the  difference  between  a  fair  return  since  its  organiza- 
tion and  what  it  has  actually  received,  since  it  would  be  unfair  to 
make  the  customers  of  the  future  pay  the  lossses  sustained  by  cus- 
tomers of  the  past* 
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Bates  ~  Meters  ~  Indiscretion  of  utility. 

6.  The  question  whether  prepayment  gas  meters  should  be  used 
is  properly  left  to  the  discretion  and  best  judgment  of  the  company. 

raynient  —  Deposit  —  Discretion  of  company.     • 

7.  A  requirement  governing  the  return  of  deposits  to  insure  pay- 
ment of  gas  bills,  is  for  the  company's  discretion,  and  should  not  be 
settled  by  a  Commission  order. 

[June  20,  1021.] 

Application  for.  a  rehearing  and  modification  of  a  former 
order  regulating  rates,  rules,  and  conditions  of  service  by  a  gas 
company ;  valuation  increased  and  regulations  concerning  deposits 
on  meters  changed.    For  former  order  see  P.U.R.1921C,  465. 

Handy,  Commissioner:  This  matter  came  on  to  be  heard 
upon  th6  application  of  the  Lansing  Fuel  &  Gas  Company  for 
a  rehearing  and  modification  of  the  order  made  by  this  Commis- 
sion on  January  15,  1921.  The  company  in  its  petition  contends 
that  the  valuation  heretofore  fixed  by  this  Commission  is  too 
low  as  is  also  the  rate  it  is  permitted  to  charge  for  gas. 

ValvxUion. 

\X\  It  is  the  contention  of  the  company  that  the  Commission 
in  arriving  at  the  book  cost  of  the  physical  property  of  the  com- 
pany, should  not  have  deducted  the  value  of  the  abandoned 
property  amounting  to  $72,775.  This  amount  was  properly 
chargeable  to  the  depreciation  reserve  fund.  The  book  value  as 
found  by  the  Commission  was,  therefore,  $72,775  less  than  it 
should  have  been. 

[2]  It  is  also  the  contention  of  the  company  that  the  Com- 
mission should  have  allowed  and  added  to  the  book  value  $203,449 
for  overheads,  being  15  per  cent  on  all  betterments  and  additions 
made  since  1906,  amounting  to  $1,356,330.  The  betterments 
and  additions  were  made  from  year  to  year,  in  piece-meal,  by 
the  company,  and  the  overheads,  it  is  claimed,  were  not  capital- 
ized. A  charge  of  15  per  cent  for  overheads  is  permissible  pro- 
viding none  of  the  overheads  have  been  capitalized.  What  portion 
of  these  overheads  were  paid  from  operating  expenses  and  should 
be  allowed  on  the  capital  account,  at  this  time,  we  are  unable  to 
determine  from  the  records,  but  are  of  the  opinion  that  the 
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company  shoiild  be  allowed  something  on  its  capital  account  by 
reason  of  these  overhead  expenses. 

[3]  The  company  contends  that  it  expended  $194,000  for 
bond  discount  and  that  the  same  is  a  proper  and  necessary  element 
to  be  considered  in  the  original  cost.  The  proper  method  to  take 
care  of  bond  discounts  is  to  amortize  the  same  during  the  life  of 
the  bond.  The  record  discloses  that  this  bond  discount  has,  in 
effect,  all  been  amortized. 

The  principal  evidences  of  this  value  which  this  Commission 
should  consider  in  arriving  at  a  fair  value  for  rate-making  pur- 
poses are: 

Book  cost  found  by  the  engineering  department  of  this  Gom- 

mlBsion    $1»592.803.00 

Plus 72,776.00 

erroneously  deducted,  and  such  allowance  for  overhead  expenses 
as'  has  noc  already  been  capitalized : 

Book  cost  as  found  by  Mr.  Parker $1,009,667.00 

Engineer's  reproduction  cost,  191 5-19  2,177,083.00 

Engineer's  reproduction  cost,  1916-20 2,288,989.00 

Engineer's  reproduction  cost  new 2,766,692.00 

[4]  The  company  contends  that  the  Commission  adhered  to 
the  original  cost  plan  in  fixing  its  valuation.  The  Commission 
considered  all  evidences  of  value  in  fixing  the  valuation.  We 
feel  that  a  utility  is  entitled  to  a  fair  return  upon  a  fair  value  of 
the  property  devoted  to  public  use.  We  are  not  ready  to  follow 
the  few  who  contend  that  a  utility  is,  at  all  times,  entitled  to  a 
fair  return  upon  a  valuation  representing  the  cost  of  reproduction 
new,  less  depreciation.  A  rate  base  should  not  be  built  upon 
reproduction  costs  during  abnormal  times  nor  upon  the  lowest 
possible  amount  of  money  which  may  have  been  expended  on  the 
property ;  but  rather  upon  a  fair  and  honest  reflection  based  upon 
the  cost  of  labor,  materials,  and  other  items  entering  into  the 
physical  property  of  a  utility  at  a  time  which  best  reflects  that 
which  we  believe  to  be  a  conservative  and  normal  cost. 

After  giving  due  consideration  to  all  these  evidences  of  value, 
we  believe  that  a  fair  value  of  the  physical  property  of  the  Lansing 
Puel  &  Gas  Company,  for  rate-making  purposes,  is  $2,000,000, 
instead  of  $1,800,000,  as  found  in  the  former  order.  Wo  objec- 
tion is  raised  to  the  allowance  for  working  capital  so  that  will 

remain  as  it  was. 
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[5j  The  company  claims  that  it  is  entitled  to  an  allowance  for 
going  value,  equal  to  an  amount  representing  the  difference  he- 
tween  a  7^  per  cent  return,  since  its  organization,  and  what  it 
has  actually  received,  or,  $891,319.  We  do  not  believe  there  is 
any  merit  in  this  claim.  In  the  first  place  it  would  be  manifestly 
unfair  to  make  the  customers  of  the  future  pay  the  losses  sus- 
tained by  customers  of  the  past.  This  company  was  serving  its 
customers  under  the  terms  of  a  franchise  contract  made  with  the 
city  of  Lansing.  If  it  made  a  poor  contract  it  must  stand  the 
loss.  If  the  contract  had  been  a  profitable  one  and  the  owners 
had  made  dividends  of  25  per  cent  per  year,  this  Commission 
would  be  powerless  now  to  make  the  company  render  service  at 
a  price  which  would  not  allow  it  a  fair  return.  In  other  words, 
this  Commission  cannot  allow  this  company  to  make  up  any 
losses  it  may  have  sustained  before  coming  under  state  regula- 
tion. We  feel  that  the  allowance  heretofore  made  for  going 
value  is  sufficient.  We  accordingly  find  the  value  of  the  tangible 
and  intangible  property  of  the  company  devoted  to  public  use, 
to  be: 

Physical   property    $2,000,000.00 

Working   capital' 225,000.00 

Going  value   150,000.00 

Total  value $2,375,000.00 

We  also  believe  that  the  rate  allowed  in  our  order  of  January 
15,  1921,  is  sufficient  to  allow  a  fair  return  upon  the  valuation 
herein  fixed. 

[6,  7]  In  the  order  of  this  Commission,  issued  January  15, 
1921,  the  Lansing  Fuel  &  Gas  Company  was  ordered  not  to 
install  any  new  prepayment  meters  and  to  discontinue  the  use 
of  the  ones  now  in  use,  as  soon  as  possible.  After  giving  further 
consideration  to  this  matter,  w^e  are  of  the  opinion  that  the  Com- 
mission was  in  error  in  making  this  order  and  that  provision  of 
the  order  should  he  eliminated,  leaving  the  use  of  prepayment 
meters  to  the  discretion  and  best  judgment  of  the  company.  The 
order  also  provides  that  the  company  might  require  new  customers 
to  make  a  deposit  to  insure  payment  of  bills,  but  when  the 
customer  had  taken  advantage  of  the  discount  allowed,  at  least 
eleven  out  of  twelve  consecutive  months,  such  deposits  should 
be  refunded.    We  believe  such  an  ordet  invades  the  management 
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of  the  company's  business  and  this  matter  should  be  left  to  the 
exercise  of  the  judgment  of  the  company. 

An  order,  in  accordance  with  this  opinion,  will  issue. 

William  W.  Potter,  Chairman,  Samuel  Odell,  Commissioner, 
William  M.  Smith,  Commissioner,  concur. 


KEW  JXiRSETir  SUPKEailE  COURT. 

NEW  jisKSEY  CENTEAL  TRACTION  COMPANY 

v. 
BOARD  OF  PUBLIC  UTILITY  COMMISSIONERS. 

(—  N.  J.  L.  — ,  113  Atl.  692.) 

Return  —  Benaondhlenesa  —  Adequacy  of  service, 

1.  The  New  Jersey  Commission  may  take  into  consideration  the 
safety,  sufficiency,  and  adequacy  of  service  in  determining  what  is  a 
just  and  reasonable  rate  of  fare. 

Ueturn  -»  Adequacy  of  service  -»  Evidence. 

2.  Evidence  that  a  street  railway  was  in  an  unsafe  condition  and 
imperiled  human  life  and  limb,  that  the  track  was  so  constructed  that 
it  made  riding  uncomfortable,  that  cars  did  not  run  on  schedule,  and 
that  the  utility  had  insufficient  equipment  properly  to  operate  its  cars, 
was  held  not  to  support  a  claim  that  the  Commission  acted  arbitrarily 
in  determining  that  a  10-cent  fare  was  unjust  and  unreasonable. 

Coftstltutional  law  -»  Confiscation  —  Street  railway  rates, 

3.  The  fact  that  a  Commission  considered  the  character  of  service 
rendered^  to  the  public  in  determining  that  a  proposed  increase  in  fare 
was  unjust  and  unreasonable,  does  not  violate  the  New  Jersey  Con- 
Btitution  and  the  Constitution  of  the  United  States  in  that  it  takes  the 
property  of  the  railway  for  public  use  without  just  compensation. 

Bates  -»  Burden  of  proof, 

4.  The  burden  of  proving  that  a  proposed  increase,  change  or 
alteration  in  rates  is  just  and  reasonable,  is  placed  upon  the  utility 
making  the  application. 

[May  5,  1921.] 

Writ  of  certiorari  to  review  a  decree  of  the  Public  Utility 
Commissioner  refusing  increased  rates  for  a  street  railway ;  writ 
dismissed  and  order  of  Commission  affirmed. 

Appearances:    William  M.  Wherry,  Jr.,  of  New  York  City, 

and  H.  B.  Gill,  of  Philadelphia,  Pennsylvania,  for  prosecutor; 
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L.  EdTvard  Herrmann,  of  Jersey  City,  for  Public  Utility  Com- 
missioners; Howard  W.  Roberts,  of  New  Monmouth,  and  Lieo 
Goldberger,  of  Perth  Amboy,  for  municipalities. 

Kalisch,  J. :  An  order  was  made  by  the  respondent  on  the 
29th  day  of  June,  1920,  denying  the  petition  of  the  prosecutor 
theretofore  filed  by  it  to  approve  an  increase  in  the  fare  charged 
by  it  from  7  cents  per  fare  zone  to  10  cents  per  fare  zone,  the 
rate  to  become  effective  on  April  15,  1920.  The  validity  of  this 
order  is  challenged  by  the  prosecutor  and  is  brought  before  the 
court  for  review. 

It  appears  that  prior  to  August  29,  1918,  a  rate  of  5  cents 
per  fare  zone  had  been  charged  by  the  company.  On  that  date 
the  prosecutor  was  permitted  by  the  respondent  to  file  a  schedule 
of  rates  providing  for  a  war  surcharge  of  1  cent  to  the  then 
existing  6-cent  fare. 

The  respondent,  at  the  time  of  permitting  this  increase,  in 
its  report  said:  "The  evidence  shows  that  the  service  both  as 
to  the  operating  schedule  and  as  to  maintenance  is  not  what  it 
should  be.  Under  such  conditions  of  operation  it  cannot  be  main- 
tained that  the  value  of  the  service  to  the  rider  is  equal  to  that 
where  safe,  adequate,  and  proper  service  is  afforded.  .  .  .  The 
service  is  not  yet  what  it  should  be,  and  the  Board  will  make  in 
its  conclusions  several  requirements  tending  to  improve  this 
service." 

The  prosecutor  accepted  the  permission  and  filed  the  schedule 
in  accordance  therewith  which  went  into  effect  on  September  6, 
1918.  It  further  appears  that  pending  the  proceedings,  referred 
to,  the  prosecutor  made  a  second  application  for  a  further  in- 
crease in  the  then  existing  rates  from  5  cents  per  zone  to  8  cents 
per  zone  with  a  charge  of  2  cents  additional  for  each  initial 
transfer.  This  second  application  came  on  for  a  hearing,  and 
the  respondent  by  its  report  and  order  dated  December  5,  1918, 
denied  the  increase  applied  for,  but  permitted  the  prosecutor  to 
charge  7  cents  in  each  zone  where  a  charge  of  6  cents  was  thereto- 
fore permitted. 

Again  the  respondent  said:  "The  ser\ace  furnished  by  the 
company  has  been  the  subject  of  much  complaint  during  the  year. 
In  the  former  report  granting  the  increase  in  fare  to  6  cents, 
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the  Board  called  attention  to  the  unsatisfactory  character  of  the 
service.  The  Board  said:  'Under  such  conditions  of  operation 
it  cannot  be  maintained  that  the  value  of  the  service  so  rendered 
is  equal  to  that  when  safe,  adequate  and  proper  service  is 
afforded.^ '' 

Subsequent  to  this  action  of  the  Board,  it  was  developed  by 
the  testimony  that  nothing  was  practically  done  by  the  prosecutor 
to  render  a  service  in  the  operation  of  its  road  which  was  safe, 
adequate,  and  proper  service.  The  testimony  tended  to  show  that 
there  were  numerous  interruptions  in  service  during  the  month 
of  October;  that  the  power  station  equipment  was  of  insufficeint 
<»apacity  and  imdependable  in  furnishing  requisite  power  for  the 
operation  of  the  line,  resulting  in  long  delays  and  inconvenience 
to  the  traveling  public,  and  in  preventing  the  prosecutor  from 
operating  for  a  long  period  of  sufficient  number  of  cars  to  properly 
bondle  the  ordinary  daily  traffic.  It  seems  from  the  testimony 
that  it  was  not  seriously  contended  by  the  prosecutor  that  the 
service  was  up  to  the  standard,  and  that  the  excuse  offered  by  the 
prosecutor  for  the  conditions  which  then  prevailed  was  that  they 
were  due  to  the  war,  etc.,  and  that  it  was  the  intention  of  the 
prosecutor  to  remedy  the  defects  which  had  been  complained  of. 
It  further  appears  that  on  May  5,  1919,  a  report  was  made  to 
the  respondents  of  the  physical  conditions  of  the  prosecutor's 
railway  property,  a  copy  of  which  report  was  served  on  the 
prosecutor,  by  which  it  appeared  that  the  condition  of  certain  of 
its  property,  particularly  portions  of  the  track  and  roadbed,  was 
such  as  to  necessitate  immediate  repaii-s  in  order  that  safe,  proper, 
and  adequate  service  might  be  furnished  over  such  portions  of 
such  systems.  Upon  this  report  a  hearing  was  had  on  May  29, 
1919,  and  resulted  in  the  finding  of  the  Board  on  July  10,  1919, 
fls  follows: 

"The  record  in  this  matter  shows  that  the  conditions  of  certain 
of  the  property  of  the  Jersey  Central  Traction  Company,  par- 
ticularly as  regards  portions  of  its  track  and  roadbed,  is  not  such 
as  to  insure  safe,  adequate,  and  proper  service.  It  also  appears 
that  the  company  is  not  in  a  financial  condition  to  readily  make 
all  the  repairs  to  its  property  which  are  necessary  in  order  that 
it  may  furnish  safe,  proper,  and  adequate  service.    It  is  essential, 

however,  thai  the  company  shall  make  such  repairs  to  its  property 
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SO  that  danger  to  life  and  limb  cannot  result  from  the  operation 
of  the  cars  over  its  tracks  because  of  defective  equipment/' 

The  Board,  having  in  mind  the  entire  situation  as  evidenced 
by  the  record,  finds  and  determines  that : 

*The  Jersey  Central  Traction  Company,  in  order  to  render 
safe  service  and  complete  and  maintain  its  property  and  equip- 
ment in  condition  to  enable  it  so  to  do,  should  at  least  make  the 
following  repairs  to  its  track  and  roadway: 

"Chatawan-Keyport  Division. — (1)  Eeplace  all  broken  and 
worn-out  rails.  (2)  Repair,  raise  and  make  smooth  all  uneven 
and  low  or  othei-wise  defective  rail  joints  and  renew  all  decayed 
ties  located  at  rail  joints. 

''Belford  Avenue  Belford  and  First  Avenue,  Atlantic  High- 
lands.— (3)  Eeplace  all  broken  and  worn-out  rails.  (4)  Raise 
and  make  smooth  or  otherwise  repair  as  may  be  necessary,  all 
low  or  uneven  joints.  (5)  Properly  ballast  the  ties  at  all  joints 
and  other  places  where  repairs  are  made. 

*' Key  port-Perth  Amhoy  Division. — (6)  Eaise  the  track  to  its 
proper  level  at  the  approaches  to  the  bridge  across  Matewan  creek 
near  Keyport.  (7)  Eesurface  the  special  work  at  and  in  the 
vicinity  of  Davidson  street  and  Smith  street,  Perth  Amboy,  and 
properly  repair  the  joints  in  this  locality.  (8)  Eeplace  the 
switch  tongue  at  the  point  where  the  double  track  converges  into 
single  track  on  Davidson  street,  near  Smith  street^  Perth  Amboy. 
(9)  Eeplace  the  broken  switch  mate  on  Smith  street  at  the  comer 
of  Davidson  street,  Perth  Amboy. 

"The  Work  included  under  items  1  to  7,  inclusive,  shall  be  com- 
pleted not  later  than  September  16,  1919.  The  work  included 
under  items  6  and  9  shall  be  completed  not  later  than  November 
9,  1919." 

In  April,  1920,  the  prosecutor  filed  a  petition  for  an  increase 
in  fare  from  7  cents  per  fare  zone  to  10  cents  per  fare  zone,  for 
the  approval  of  the  Board,  the  increased  fare  to  become  efiFective 
on  April  15,  1920.  The  Board  suspended  the  proposed  increase 
I»ending  investigation,  and  set  the  matter  down  for  hearing  on 
April  29, 1920,  at  which  hearing  it  was  conceded  by  the  prosecutor 
that  the  requirements  of  the  Board's  order  of  July  10,  1919, 
had  not  been  complied  with,  and  that  much  of  the  work  required 
to  be  done  by  the  order  referred  to  was  necessary  to  insure  safe 
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find  adequate  service,  whereupon  the  Board  made  the  following 
order,  which  is  the  subject-matter  of  review  here: 

"The  deplorable  condition  of  the  company's  road  bed  and 
equipment  as  thus  disclosed  is  evident.  That  the  consequent  un- 
safe, insufficient  and  inadequate  service  affects  the  patronage  is 
a  fair  conclusion.  It  is  probable  that,  if  the  requirements  of  the 
Board's  orders  were  complied  with,  the  improved  service  that 
would  ensue  would  probably  result  in  increasing  the  patronage 
and  use  of  the  lines  to  an  extent  that  sufficient  revenues  would 
result  from  the  present  fares  charged. 

"It  is  generally  held  by  Commissions  that  the  rate  for  utility 
service  must  be  fair  alike  to  the  utility  and  to  the  public ;  and 
above  all  the  rate  shall  not  exceed  the  value  of  the  service  ren- 
dered, regardless  of  losses  which  are  suffered  by  a  utility  which 
may  have  been  inadvisably,  imprudently  or  improvidently  built. 

"In  addition  to  the  Board's  endeavor  to  help  the  petitioner  in 
all  reasonable  manner,  the  United  States  Housing  Corporation 
advanced  to  it  more  than  $46,000  during  the  year  1919  to  finance 
the  necessary  maintenance  of  the  company,  and  we  feel  that  the 
public  bodies  have  done  their  full  share  in  trying  to  relieve  thie 
iinancial  embarrassment  of  the  company.  Until  the  petitioner 
places  its  property  in  safe  operating  condition,  and  carries  out 
the  requirements  of  the  order  of  the  Board  bearing  date  July  10, 
1919,  no  further  measure  in  the  rates  of  fare  will  be  considered. 

"The  application  of  the  company  will  be  denied,  and  the  Board 
finds  and  determines  that  the  proposed  charge  of  10  cents  per 
zone  where  7  cents  is  now  charged  is  unjust  and  unreasonable 
for  the  service  furnished." 

The  assertion  in  the  brief  of  counsel  of  the  prosecutor  "that 
the  Board  failed  to  find  the  increase  either  just  and  reasonable 
or  unjust  or  unreasonable"  has  no  foundation  in  fact. 

"Because  the  Board  stated,  in  making  the  finding,  that  the 
evidence  showed  unsafe,  insufficient,  and  inadequate  service,  and 
that  such  conditions  were  to  be  considered  along  with  the  other 
evidence  in  determining  whether  or  not  the  proposed  charge  of 
10  cents  per  zone  was  unjust  and  unreasonable,  counsel  for  the 
prosecutor  contends  that  such  inadequate  and  defective  service 
cannot  properly  be  taken  into  consideration  of  the  Board  in  de- 
termining whether  the  fare  proposed  to  be  charged  is  unjust  and 
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unreasonable^  and  that  therefore  the  order  of  the  Board  was  be- 
yond its  power  to  make.     And  the  further  contention  is  that^ 
because  the  Board  in  this  order  declared,  "Until  the  petition 
places  its  property  in  safe  operating  condition  and  carries  out 
die  requirements  of  the  order  of  the  Board  bearing  date  July  10, 
1919,  no  further  increase  in  the  rates  of  fare  will  be  considered," 
the  Board  exceeded  the  power  conferred  upon  it  by  statute.    But 
how  that  declaration  can  in  any  wise  affect  the  validity  of  the 
finding  of  the  Board  upon  the  matter  which  was  before  it  for 
decision,  namely,  whether  the  fare  proposed  to  be  charged  was 
unjust  and  unreasonable,  has  not  been  made  clear  to  me.    Even 
though  it  be  conceded  (which  is  not  the  case)  that  the  Board 
was  without  power  to  create  any  such  condition  as  complained 
of,  it  is  clear  to  me  that  not  until  a  petition  is  filed  and  the  Board 
declines  to  grant  a  hearing  for  that  reason  does  the  matter  come 
properly  up  for  review,  whether  by  certiorari  or  mandamus  is 
not  necessary  now  to  determine.    Xor  do  I  think  the  validity  of 
the  order  made  by  the  Board  on  July  10,  1919,  can  be  properly 
reviewed  by  me  in  this  proceeding,  since  the  writ  in  this  case  is 
directed  to  the  order  made  on  June  29,  1920,  and  it  is  the  validity 
of  that  order  solely  that  can  be  considered  here. 

Besides,  it  appears  that  the  validity  of  the  order  of  July,  1919, 
never  was  challenged,  and  according  to  the  testimony  was  acqui- 
esced in  by  the  prosecutor  who  entered  into  a  partial  performance 
of  the  same.  At  any  rate  its  validity  cannot  be  drawn  into  ques- 
tion at  this  late  day,  either  directly  or  collaterally.  The  pros- 
ecutor, however,  is  not  thereby  deprived  of  raising  the  point 
presented  by  the  order  of  July,  1919,  because  that  order,  accord- 
ing to  the  contention  of  the  respondent,  was  based  upon  the  statute 
creating  the  Board,  and  upon  which  statute  the  present  order  of 
like  import  was  based,  and  the  contention  for  the  prosecutor  is 
"that  the  Board  has  no  power  under  the  act  creating  the  Board  to 
refuse  to  approve  a  reasonable  rate  of  fare  for  the  reason  that  the 
service  furnished  was  inadequate." 

[1]  The  fundamental  question  upon  which  the  case  turns  is 
whether  the  Board  may,  in  determining  what  is  a  just  and  reason- 
able rate  of  fare,  take  into  consideration  the  safety,  sufficiency, 
and  adequacy  of  service.  The  contention  on  behalf  of  the  pros- 
ecutor is  that  the  Board  cannot.    The  plain  reading  of  the  statute 
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and  a  consideration  of  universally  recognized  business  principles 
adopted  by  the  commercial  world  and  which  are  basic  of  our 
state  policy  lead  me  to  the  view  that,  in  determining  whether  a 
rate  of  fare  proposed  by  a  public  utility  is  unjust  and  unreason- 
able, the  Board  may  properly  take  into  consideration  the  safety, 
sufficiency  and  adequacy  of  the  service  rendered. 

Section  15  of  the  Public  Utilities  Act  (P.  L.  1911,  p.  376) 
provides: 

"The  Board  shall  have  general  supervision  and  regulation  of, 
jurisdiction  and  control  over,  all  public  utilities,  and  also  over 
their  property,  property  rights,  equipment,  facilities  and  fran- 
chises so  far  as  may  be  necessary  for  the  purpose  of  carryimr  out 
the  provisions  of  this  act.'' 

By  section  16,  subd.  "c,''  it  is  provided : 

"After  hearing,  •  .  .  by  order  in  writing,  to  fix  just  and 
reasonable  individual  rates,  joint  rates,  tolls,  charges  or  schedules 
thereof,  as  well  as  commutation,  mileage  and  other  special  rates 
which  shall  be  imposed,  observed  and  followed  thereafter  by  any 
public  utility  as  herein  defined,  whenever  the  board  shall  deter- 
mine any  existing  individual  rate,  joint  rate,  toll,  charge  or 
schedule  thereof  or  commutation,  mileage,  or  other  special  rate 
to  be  unjust,  unreasonable,  insufficient  or  unjustly  discriminatory 
or  preferential." 

"(e)  After  hearing,  by  order  in  writing,  to  fix  just  and  reason- 
able standards,  classifications,  regulations,  practices,  measure- 
ments or  service  to  be  furnished,  imposed,  observed,  and  followed 
thereafter  by  any  public  utility  as  herein  defined." 

Section  17  declares:  "The  Board  shall  have  power,  after 
hearing,  upon  notice,  by  order  in  writing,  to  require  every  public 
utility  as  herein  defined: 

"(b)  To  furnish  safe,  adequate  and  proper  service  and  to  keep 
and  maintain'  its  property  and  equipment  in  such  condition  as  to 
enable  it  to  do  so.     .     .     . 

"(h)  When  any  public  utility  as  herein  defined  shall  increase 
any  existing  individual  rates,  joint  rates,  tolls,  charges  or 
schedules  thereof,  as  well  as  commutation,  mileage  and  other 
special  rates,  or  change  or  alter  any  existing  classification,  the 
board  shall  have  power  either  upon  written  complaint  or  upon 
its  own  initiative  to  hear  and  determine  whether  the  said  increase^ 
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change  or  alteration  is  just  and  reasonable.  The  burden  of  proof 
to  show  that  the  said  increase,  change  or  alteration  is  just  and 
reasonable  shall  be  upon  the  public  utility  making  the  same.  The 
Board  shall  have  power  pending  such  hearing  and  determination 
to  order  the  suspension  of  the  said  increase,  change  or  alteration 
until  the  said  Board  shall  have  approved  said  increase,  change  or 
alteration,  not  exceeding  three  months.  It  shall  be  the  duty  of 
the  said  Board  to  approve  any  such  increase,  change  or  alteration 
Vpon  being  satisfied  that  the  same  is  just  and  reasonable." 

By  section  18  of  the  act  it  is  provided:  "No  public  utility  as 
herein  defined  shall:  (c)  Adopt,  maintain  or  enforce  any  regu- 
lation, practice  or  measurement  which  shall  be  unjust,  unreason- 
able, unduly  preferential,  arbitrarily  or  unjustly  discriminatory 
pr,  otherwise  in  violation  of  law ;  nor  shall  any  public  utility  as 
liere^in  defined  provide  or  maintain  any  service  that  is  unsafe, 
in^pfopei:  or  inadequate,  or  withhold  or  refuse  any  service  which 
can  reasonably  be  demanded  and  furnished  when  ordered  by  said 

.  ,  If  the  question  were  here  involved,  and  it  became  necessary 
ioT  me  to  decide  whether  the  condition  imposed  by  the  Board  in 
the  order  of  July  10th  to  the  effect  that  it  would  not  consider 
any  further  application  of  the  prosecutor  for  an  increase  in  the 
rate  of  fare  unless  it  complied  with  the  order  referred  to — that 
is,  to  furnish  safe,  sufficient,  and  adequate  service — ^I  would  be 
inclined  to  answer  that  query  in  the  affirmative  and  for  the  fol- 
lowing reasons: 

Where  the  state  by  virtue  of  its  police  power  erects  a  statutory 
tribunal  and  clothes  it  with  the  exercise  of  both  judicial  and 
administrative  functions,  as  is  the  case  here,  the  power  neces- 
sarily incidental  to  the  proper  exercise  of  the  statutory  authority 
conferred  will  be  inferred  to  exist. 

If  the  Board  had,  by  statute,  authority  given  to  it  to  direct  the 
prosecutor  to  make  its  road  safe  and  to  furnish  sufficient  and 
adequate  service  (the  reading  of  the  statute  makes  it  plain  that 
the  Board  is  invested  with  such  authority),  then  it  follows  as  a 
logical  sequence  that,  when  the  Board  finds  that  its- order  has  not 
been  complied  with,  it  must  have  the  implied  power  to  deny  a 
hearing  until  its  order  has  been  obeyed. 

For  if  this  were  not  so,  and  safety,  adequacy,  and  sufficiency 
P.U.R.1921D. 
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of  the  service  furnished  are  factors  entering  into  the  determina- 
tion of  the  question  whether  the  rate  of  fare  applied  for  is  just 
and  reasonable,  the  fact  that  the  utility  has  done  nothing  or  very 
little  to  remedy  the  matters  complained  of  and  pointed  out  by 
the  Board  would  have  the  effect  of  rendering  the  procedure  futile, 
for  it  must  obviously  result  in  no  different  finding  by  the  Board 
than  was  found  by  it  at  its  former  hearing.  It  cannot  be  that 
the  prosecutor  may  renew  its  application  without  limit  on  the 
same  facts  and  circumstances  as  were  found  to  exist  by  the  Board, 
when  it  made  the  condition  in  the  order  of  July  10th. 

[2]  The  insistence  of  counsel  of  the  prosecutor  is  that,  under 
the  evidence,  the  Board  acted  arbitrarily  in  finding  and  deter- 
mining that  the  proposed  fare  of  10  cents  per  zone  where  7  cents 
are  now  charged  was  unjust  and  unreasonable. 

A  careful  perusal  of  the  evidence  does  not  support  his  claim. 
There  was  testimony  that  tended  to  establish  that  in  some  places 
the  road  was  in  an  unsafe  condition  and  imperiled  human  life 
and  limb,  and  in  other  places  the  track  was  so  constructed  that  it 
made  riding  over  it  for  a  considerable  distance  physically  un- 
comfortable; that  the  cars  were  not  run  according  to  schedule; 
that  the  utility  has  insuflScient  equipment  to  properly  operate 
its  cars,  etc. 

It  is  unnecessary  to  resort  to  argument  to  demonstrate  that 
snch  glaring  defects  in  the  operation  of  the  road  must  have  the 
effect  to  diminish  the  revenue  which  the  Qpmpany  might  other- 
wise have  been  in  receipt  of  if  the  road,  its  equipment  and  opera- 
tion, were  up  to  the  standard.  That  the  railway  and  its  opera- 
tion are  not  what  it  should  be  is  practically  conceded  by  the 
prosecutor.  Its  excuse  for  the  situation  is  that  it  has  no  funds  to 
better  the  condition.  But  that  is  no  good  reason  why  the  railway 
should  be  equipped  and  operated  at  the  expense  of  the  public. 

[3]  The  burden  of  the  prosecutor's  complaint  is  that  the  Board 

considered  the  character  of  the  service  rendered  to  the  public  in 

determining  that  the  proposed  increase  of  fare  from  seven  cents 

per  zone  to  ten  cents  was  unjust  and  unreasonable,  and  that  in 

so  doing  it  violated  paragraph  16  of  article  1  of  the  Constitution 

of  the  state  of  New  Jersey,  in  that  it  takes  the  property  of  the 

prosecutor  for  public  use,  and  without  just  compensation,  and  in 

violation  of  §  1  of  the  Fourteenth  Amendment  of  the  Constitu- 
P.U.R.1921D. 
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tion  of  the  United  States,  for  the  same  reason,  and  without  due 
process  of  law. 

I  do  not  find  anything  in  the  eases  cited  in  the  brief  of  counsel 
for  the  prosecutor  that  supports  any  such  theory.  The  fallacy 
of  the  theory  is  obvious.  The  character  of  the  sei-vice  rendered 
by  the  utility  to  the  public  is  of  the  highest  importance  and  msite- 
rially  affects  the  revenue  produced  by  public  patronage.  If  the 
service  is  bad,  there  will  be  a  falling  off  of  passengers;  if  the 
service  is  very  bad,  only  those  who  are  absolutely  compelled  to 
use  the  public  utility  will  do  so. 

Such  a  situation  necessarily  requires  that  it  be  considered  along 
with  the  various  other  matters  in  forming  a  basis  on  which  to 
determine  whether  it  is  just  and  reasonable  to  permit  an  increase 
of  fare  where  it  appears  that  the  insufficiency  of  the  present  rate 
of  fare  to  meet  the  expenses  of  operating  the  utility  is  due  in  a 
measure  to  its  failure  to  provide  and  maintain  safe,  sufficient,  and 
adequate  service.  It  was  open  for  the  Board  to  find  that,  if  the 
utility  was  properly  equipped  ai\d  operated  up  to  the  standard 
of  good  service,  it  would  have  a  sufficient  producing  revenue  to 
pay  for  the  operating  expenses  and  a  fair  return  on  the  in- 
vestment 

[4]  The  burden  of  proof  to  show  that  the  said  increase,  change, 
or  alteration  is  just  and  reasonable  is  placed  by  the  statute  upon 
the  utility  making  the  application. 

The  Board  found,  and  I  think  properly  so,  that  the  prosecutor 
had  not  sustained  that  burden,  and  that  the  proposed  increase 
in  the  fare  was  unjust  and  unreasonable. 

The  writ  is  dismissed,  and  the  order  of  the  Board  is  affirmed* 


PENNSYIiVANIA  PUBIilC  SERVICS  COMMISSION. 

OWEN  P.  McLANE  et  al. 

V. 

PHILADELPHIA  RAPID  TRANSIT  COMPANY. 
[Complaint  Docket  Nos.  3980,  3988,  4011-4014,  4039,  4043,  4076,  4132,  4134.J 

Service  —  Street  railwaya  —  Ship  stop. 

The  skip-stop  principle  for  street  railways  is  sound,  just,  and  rea- 
P.U.R.1921D. 
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Bonable,  resulting  in  much  advantage  to  the  public  in  increased  operat- 
ing efficiency. 

[June  7,  1921.1 

Complaint  against  skip  stop  and  rapid  transit  line;  com- 
.  plaints  regarding  certain  skip  stops  sustained  and  complaints 
regarding  others  dismissed. 

By  the  Commission:  Skip  stops  on  the  Philadelphia  Kapid 
Transit  System  were  inaugurated  in  August,  1918,  following  a 
general  order  by  the  Federal  Fuel  Administration  on  the  street 
railways  of  the  country  to  install  skip  stops  as  a  coal-saving 
measure.  As  the  result  of  conferences  between  the  company  and 
representatives  of  various  business  organizations,  of  recommenda- 
tions by  this  Commission,  and  of  voluntary  action  on  the  part 
of  the  company,  the  original  number  of  skip  stops  has  been  con- 
siderably reduced.  It  appears  in  testimony  that  of  the  total 
present  number  of  5481  possible  stops  at  street  corners  on  the 
entire  system,  1678,  or  less  than  one-third,  are  skip  stops,  while 
3903  are  maintained  as  regular  and  effective  stops. 

These  complaints  and  a  number  of  similar  ones  in  other  pro- 
ceedings before  the  Commission  inherently  call  into  question  the 
general  principle  of  skip  stops  in  the  operation  of  street  railways. 
From  all  the  facts  in  record,  and  from  its  own  experience  and 
investigation  into  the  subject,  the  Commission  cannot  find  other- 
wise than  that  the  skip  stop  principle  is  sound,  just,  and  reason- 
able. It  has  resulted  in  much  advantage  to  the  public  in  in- 
creased operating  efficiency,  giving  quicker  transit,  greater 
regularity  of  service,  more  uniform  movement  of  cars,  and  less 
blocking  of  other  street  traffic,  especially  of  vehicles  going  in  the 
same  direction  as  street  cars.  It  has  resulted  in  large  saving 
in  costs  of  operation,  particularly  in  fuel  consumption,  main- 
tenance, and  man  power,  and  this  saving  undoubtedly  has  a 
direct  and  important  bearing  upon  rates  of  f  ai-e. 

It  is  in  evidence  that  the  estimated  annual  saving  in  operating 
expenses  to  the  Philadelphia  Kapid  Transit  Company,  as  of 
January  1, 1921,  resulting  from  skip-stop  operation,  is  $950,000. 
While  this  estimate  and  the  items  upon  which  it  is  based  were 
not  subjected  to  actual  proof  or  test,  the  Commission  is  convinced 
by  its  own  analysis  that  the  figure  is  approximately  correct    It 
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is  obvious  that,  even  with  a  system  as  large  as  that  of  the  re- 
spondent, an  added  burden  of  almost  $1,000,000,  annually  could 
not  be  absorbed  by  earnings,  under  present  operating  and  financial 
conditions.  The  burden  would  have  to  be  shifted  upon  the  riding 
public  by  imposing  another  increase  in  the  rates  of  fare. 

Undoubtedly,  skip  stops  result  ill  some  measure,  even  a  con- 
siderable one,  in  curtailing  that  feature  of  convenience  to   the 
riding  public  which  obtained  when  stops  were  made  at  all  prin- 
cipal street  crossings.     But  there  must  be  some  point  at  ^whicb 
convenience  of  individual  passengers  adjusts  itself  reasonably 
to  the  convenience  of  the  general  riding  public,  and  to  the  neces- 
sities of  efficient  and  economical  operation  of  a  railway  system  in 
a  large  community  like  the  city  of  Philadelphia.    It  is  impossible 
for  urban  street  railways  to  operate  surface  cars  alternately  like 
express  or  accommodation  trains  on  steam  railroads.    All  of  the 
cars  on  street  lines  must  be  operated  on  the  same  schedule  and 
the  speed  of  individual  cars  governs  th^)  speed  of  all  the  re- 
mainder.    The  time  required  to  transport  riders  between  given 
points,  from  residence  sections  to  business  centers,  or  from  one 
part  of  the  city  to  another,  is  largely  .controlled  by  the  number 
of  stops  necessary  to  take  on  and  leave  off  passengers.     There- 
fore, the  question  of  convenience  must  resolve  itself  into  the  de- 
termination of  the  greatest  good  to  the  greatest  number,  and 
car  stops  as  well  as  all  other  features  of  operation  must  be 
governed  by  the  principle  of  the  broadest  and  best  service  to  the 
public. 

The  application  of  the  principle  of  skip  stops  to  a  company's 
system,  obviously  imposes  upon  it  the  corresponding  obligation 
to  exercise  careful  judgment  that  the  public  convenience  and 
accommodation  is  not  subverted  to  the  corporation's  private  ad- 
vantage, nor  does  it  follow  that  skip  stops  once  established  should 
continue  unchanged,  as  changes  in  population,  traffic,  and  in  the 
character  of  particular  localities  might  render  the  restoration  of 
some  car  stops  imperative. 

The  Commission  cannot  agree  with  the  contention  of  the  re- 
spondent that  skip  stops  have  created  conditions  of  greater  rather 
than  less  safety  at  street  crossings,  nor  with  the  deductions  upon 
which  such  contention  is  based.  It  is  quite  beyond  reason  to 
argue  that  cross  traffic  is  in  less  danger  from  a  moving  car  than 
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from  one  which  has  come  to  a  full  stop  at  a  street  comer.  Never- 
theless, there  is  nothing  of  record  before  the  Commission  in  any 
of  the  hearings  on  skip-stop  cases,  nor  in  its  own  investigation 
or  experience,  which  upholds  the  counterclaim  often  made  that 
skip  stops  are  responsible  for  a  general  condition  of  great  danger, 
and  for  that  reason  should  be  abolished  in  their  entirety.  Safety 
of  the- public  is  one  of  the  primary  obligations  imposed  by  the 
Public  Service  Company  Law,  and  has  been  given  first  consider- 
ation by  the  Commission  in  all  cases  of  this  character. 

It  is  the  opinion  of  the  Commission  that,  each  skip  stop  com- 
plained of  should  be  judged  upon  its  own  merits,  and  upon  the 
facts  relating  to  public  necessity,  convenience,  and  safety,  and 
other  factors  bearing  upon  the  public  service  rendered  by  the 
respondent  company.  Therefore,  in  the  light  of  the  testimony 
in  the  cases  under  consideration,  it  finds  and  determines : 

That  the  complaints  against  the  following  skip  stops  are 
sustained : 


Name   of 
Complainant. 


Location  of  Skip  Stop.  File. 


Owen   F.  McLane    On  N.  11th  St.  at  Somerset  St C-3980 


Otis  B.  Johnson 

J.  M.  Cadwallader. .  ).0n  N.  22nd  fit.  at  Cumberland  St. 

Windom  Bryant 


i:): 


fC-4012 
C-4013 
C-4014 

J.  Tudor  Strang,  et  al.  On  Baltimore  Ave.  at  S.  44th  St C-4039 

G.  Heide  Norris On  Spruce  St.  at  S.  2l8t  St C-4043 

O.  Heide  Norris On  S.  20th  St.  at  Locust  St C-4043 

Ross  S.  Craven On  Allegheny  Ave.  at  25th  St C-4132 

Orders  for  the  re-establishment  of  these  stops  will  be  issued. 
That  the  complaints  against  the  following  skip  stops  are  not 
sustained: 

CompTainant.  ^^*«^«  ^^  Skip  Stop.  File. 

John  H.  Hackett On  Chester  Ave.  at  S.  53rd  St C-3988 

Jacob  Marks    On  Dauphin  St.  at  N.  26th  St C-40H 

Howard  Andris On  2nd  at  Brown  St C-4076 

Howard  Andris   On  4th  St.  at  Brown  St C-4076 

Howard  Andris   On  5th  St.  at  Brown  St C-4076 

Samuel  Strauss On  Front  St.  at  Clearfield  St.  . .' C-4134 

These  complaints  are  dismissed. 

The  Public  Service  Commission  of  the  Commonw^lth  of 

Pennsylvania,  William  D.  B.  Ainey,  Chairman. 
P.UJ1.1921D. 
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PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

LEHIGH  VALLEY  TEANSIT  COMPANY 

V. 

EGBERT  H.  BAUDEE  et  al. 
[Complaint  Docket  No.  4080.] 

Automohiles  —  Ctnnnion  carriers. 

A  special  arrangement  hy  which  passengers  of  an  auto  hus  line 
are  current  members  of  a  "community  auto  club,"  the  qualification  for 
which  is  the  payment  of  $1,  upon  which  the  members  receive  seven 
tickets  as  a  gift,  is  in  the  nature  of  a  subterfuge  and  does  not  alter 
the  service  of  the  auto  bus  line  as  a  common  carrier. 

[June  14,  1921.] 

Complaint  against  auto  busses  operating  as  common  carriers 
without  a  certificate  of  public  convenience;  sustained  and  auto 
busses  ordered  to  cease  and  desist  operation. 

By  the  Commission:  Primarily  the  question  involved  in  this 
complaint  is  whether  or  not  the  respondents  are  operating  auto- 
busses  as  common  carriers  in  transporting  passengers  between 
the  borough  of  Emaus  and  the  city  of  AUentown,  without  having 
received  a  certificate  of  public  convenience  as  required  by  the 
Public  Service  Company  Law. 

In  November,  1919,  the  respondents  in  this  case,  under  the 
name  of  the  Emaus  &  AUentown  Auto  Bus  Company,  applied 
for  a  certificate  evidencing  the  Commission's  aj^roval  of  the 
beginning  of  the  exercise  of  the  right  of  operating  autos  or  auto- 
busses  in  common  carriage  between  Emaus  and  AUentown. 
Under  date  of  April  13,  1920,  the  Commission  issued  an  order 
refusing  the  certificate  and  dismissing  the  application. 

The  complainant  in  this  case  alleges  that  subsequently  to, 
and  notwithstanding,  the  order  of  the  Commission,  the  respond- 
ents operated  as  common  carriers  in  violation  of  law.  The 
respondents  aver  that  they  have  not  so  operated,  inasmuch  as 
they  have  not  held  themselves  out  as  conmion  carriers  within 
the  meaning  of  the  law;  that  although  they  transport  passengers 
they  do  so  only  under  special  arrangement  and  upon  individual 
bargain;  that  they  have  no  fixed  routes,  no  termini,  no  time 
schedules,  and  no  established  rates.    The  special  arrangement  to 
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i^hich  the  respondent  particularly  refers  is  that  all  passengers 
must  he  members  of  what  the  respondents  term  the  "Community 
Auto  Club."  The  qualification  for  this  club  is  the  payment  of 
^1,  upon  which,  the  respondents  aver,  they  make  a  free  gift  of 
7  tickets,  each  good  for  one  ride.  After  such  qualification,  pas- 
«engers  can  ride  at  any  time  on  the  busses  either  by  payment 
of  15  cents  cash  fare,  or  by  purchase  of  additional  tickets  at  the 
rate  of  7  for  $1, 

Evidence  in  this  case  is  that  such  a  "special  arrangement'^ 
is  clearly  in  the  nature  of  a  subterfuge.  Further,  the  record 
establishes  that  the  respondents  are  engaged  in  the  business  of 
transporting  passengers  in  a  manner  that  leaves  no  question  that 
they  are  operating  as  common  carriers.  The  "special  arrange- 
ment" involved  in  the  alleged  club  plan  places  practically  no 
restriction  whatever  upon  the  transportation  uses  of  the  respond- 
<!nts'  auto-busses.  Even  if  it  did,  the  service  rendered  would 
be  of  a  call  and  demand  nature,  and  would  still  clearly  be  within 
the  requirements  of  the  law.  The  record  also  clearly  discloses 
the  rates  fixed  and  charged  for  service,  and  the  metliod  of  operat- 
ing the  service,  which  is  not  materially  different  from  that  in 
general  use  by  auto-bus  carriers. 

The  Commission  must  take  into  consideration,  in  this  case, 
as  it  did  in  refusing  the  application  for  a  certificate  of  public 
convenience  for  an  auto-bus  service  between  Emaus  and  Allen- 
town,  that  there  is  an  established  common  carrier  between  these 
two  points  whose  ability  to  serve  the  public  would  be  seriously 
affected  by  competitive  conditions  such  as  the  operation  of  an 
auto-bus  service.  The  spur  trolley  line  from  Allentown,  Emaus, 
and  thence  to  Macungie,  operated  by  the  complainant,  is  one  of 
a  tj-pe  quite  common  throughout  the  state,  which  is  a  weight 
and  drag  upon  the  revenues  of  the  system  which  operates  it.  On 
several  occasions  the  Commission  has  had  before  it  difficulties 
arising  from  the  nonprofitable  operation  of  this  spur  line,  and 
has  sought  by  its  orders  to  preserve,  for  Uie  benefit  of  the  riding 
public  of  Emaus  and  vicinity,  an  efficient  and  adequate  service, 
at  the  minimum  rate  which  the  general  revenues  of  the  operating 
company  would  stand.  Several  times  the  company  has  indicated 
its  desire  to  entirely  abandon  the  service  on  this  spur  line,  and  the 

Commission  would  not  be  justified  in  permitting  competitive 
F.U.R.1921D. 
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conditions  that  would  endanger  the  continuance  of  the  trolley- 
service,  or  affect  its  efficiency  or  adequacy. 

Therefore,  the  complaint  is  sustained  and  orders  to  cease  and 
desist  operation  as  common  carriers  will  issue  against  the  re- 
spondents. 

The  Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania. 


SOUTH  DAKOTA  BOARD   OF  RAIIiROAD   COMMISSIONERS* 

EE  VALLEY  SPRINGS  TELEPHONE  COMPANY. 
[Order  No.  4408.] 

Return  —  Telephonea  —  Bates, 

1.  A  return  of  7.00  per  cent  was  allowed  on  the  fair  value  of  a 
telephone  company's  property. 

Rates  —  Telephones  —  Toll  charges, 

2.  Toll  business  should  properly  be  transmitted  over  lines  to  which 
no  other  telephone  instruments  are  attached,  and  telephone  subscribers 
connected  to  one  exchange  should  not  be  allowed  free  service  to  sub- 
scribers connected  with  a  neighboring  exchange. 

Bates  »  Telephones  »  Exchange  rates. 

3.  A  telephone  company  was  authorized  to  collect  exchange  rates 
monthly  in  advance  and  to  collect  rural  party  line  rates  quarterly  in 
advance  with  a  penalty  for  slow  payment. 

[May  10,  1921.] 

AppLiCATiOiSr  for  increased  telephone  rates;  increased  ratea 
authorized  and  hours  for  telephone  service  extended. 

By  the  Board:  The  Valley  Springs  Telephone  Company 
applied  to  the  Board  for  authority  to  increase  telephone  rental 
rates  at  its  excliange  at  Valley  Springs,  South  Dakota,  and  upon 
its  rural  party  lines  connected  therewith.  In  the  application  the 
telephone  company  shows  that  the  rates  now  in  effect  are  as 
follows : 

.  Business  main  line   $1.75  per  month  per  telephone 

Residence  main  line   1.25  per  month  per  telephone 

Rural  party  line   1.25  per  month  per  telephone 

Extension    sets    t 50  cents 

Desk  sets  extra  50  cents 
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The  company  asks  permission  to  put  into  effect  the  following 
net  rates: 

Business  main   line    $2.00  per  month  per  telephone 

Residence  main   line    1.50  per  month  per  telephone 

Rural  party  line 1.50  per  month  per  telephone 

Extension   sets    50  cents 

Desk  sets  extra 25  cents 

Hearing  was  held  at  Valley  Springs,  Minnehaha  county,  on 
January  27,  1921,  at  which  time  Mr.  W.  V.  Leach,  owner  and 
manager,  appeared  in  behalf  of  the  company.  Mr.  Elmer  Allen 
and  Mr.  Bert  Stone,  members  of  the  t^wn  board,  and  Mr.  O.  S. 
Gibson,  a  subscriber,  were  also  present. 

The  original  plant  was  constructed  approximately  eighteen 
years  ago,  but  according  to  the  evidence  very  little  of  the  original 
construction  remains  in  use.  In  January,  1920,  Mr.  W.  V. 
Leach  bought  all  of  the  outstanding  capital  stock  for  $4,500, 
and  received  a  bill  of  sale  for  all  of  the  property  of  the  company 
from  the  officers  thereof.  In  view  of  the  fact  that  he  is  the  sole 
owner  of  all  the  stock,  we  do  not  understand  how  the  corporation 
can  continue  to  ponduct  business  as  a  corporation,  inasmuch  as 
the  law  of  this  state  contemplates  that  no  less  than  three  persons 
may  form  a  corporation. 

The  Valley  Springs  Telephone  Company  operates  an  exchange 
at  Valley  Springs,  furnishing  service  to  twenty-five  business  and 
eighty-one  residence  subscribers.  The  company  also  owns  and 
operates  six  rural  party  lines,  furnishing  telephone  service  to 
fifty-eight  rural  subscribers.  At  the  present  time  the  exchange 
renders  service  from  7  o'clock  a.  m.  to  9  p.  m.,  except  Sundays, 
when  it  renders  service  from  9  to  11  a.  m.,  and  from  3  to  5  p.  m. 
Emergency  service  is  given  from  11  p.  m.  to  6  a.  m.,  and  a  charge 
is  made  of  25  cents  for  each  night  call.  The  only  objection  to 
the  service  by  any  of  the  subscribers  was  voiced  in  a  petition 
presented  to  the  Board  under  date  of  September  25th.  This 
petition  was  signed  by  some  of  the  rural  subscribers  and  con- 
tained a  protest  particularly  against  present  short  hours  and 
inefficient  night  service.  Apparently,  the  service  given  during 
the  regular  hours  of  the  day  is  satisfactory  to  most  of  the 
subscribers. 

At  the  time  of  the  hearing,  the  company  had  in  operation 
nearly  2500  feet  of  cable  construction,  varying  from  150  to  25 
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pairs.  Approximately  half  of  the  city  is  wired  with  full  metallic 
circuit  and  it  is  the  intention  of  the  owner  to  eventually  install 
a  metallic  system  throughout  the  entire  plant  within  the  city 
limits.  The  company  has  recently  installed  a  new  Monarch 
switchboard,  having  160  drops  capacity,  with  100  drops  already 
installed,  at  a  cost  of  more  than  $600.  On  account  of  the  in- 
stallation of  a  high  voltage  transmission  line,  it  will  be  necessary 
for  the  company  to  rebuild  one  of  its  rural  party  lines,  making 
it  a  full  metallic  circuit. 

No  detailed  inventory  of  the  company's  plant  and  equipment 
has  even  been  made,  and  no  valuation  of  the  property  has  hereto- 
fore been  fixed  by  the  Board.  From  a  careful  consideration  of 
the  record  cost  of  construction  as  shown  from  the  records  of  the 
company,  and  of  all  the  information  before  the  Board,  and  from 
a  comparison  with  valuations  of  other  companies  of  similar  size 
and  character,  determined  by  the  Board's  engineering  and 
statistical  force,  the  Board  is  of  the  opinion  and  finds  that  for 
the  purposes  of  this  case  $7,000  is  a  fair  and  reasonable  valuation 
of  the  company's  plant,  in  use  and  useful  in  the  conduct  of  its 
business  and  devoted  to  the  public  service. 

The  following  is  a  comparative  statement  of  operating  revenues 
based  upon  the  number  and  classification  of  subscribers  receiving 
service  at  the  date  of  the  hearing  on  basis  of  present  rates  and 
the  rates  which  the  Board  considers  reasonable  and  sufficient: 


No. 
Subs. 


Present  Rates. 


Rate.  I  Amount. 


Proposed    Rates. 


Rate.    Amount 


Business  main  line  , 
Residence  main  line 
Residence  party  line 
Rural  party  line  . . , 
Extension  sets   . . . . , 

Desk  sets    , 

Switching  fees   

Toll   commissions    . . 


25 

77 
4 

5S 
4 
6 


$1.75 

1.25 

1.26 

1.25 

.60 

.50 


$525.00 

1,155.00 

60.00 

870.00 

24.00 

36.00 

165.80 

424.70 


$3,260.50 


$2.00 

1.50 

1.25 

1.40 

.60 

.26 


$600.00 

1,386.00 

60.00 

974.00 

24.00 

18.00 

224.55 

424.70 


$3,711.65 


It  developed  at  the  hearing  that  some  of  the  rural  telephone 
lines  connected  with  the  Valley  Springs  Exchange  received 
switching  service  at  rates  below  those  generally  charged.  One 
company,  the  Brandon  Telephone  Company,  pays  8  cents  a  month 
for  each  telephone  on  its  lines  between  Brandon  and  Valley 
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Springs.  The  West  Martin  Company  pays  $2.50  a  year  per 
telephone,  while  in  most  other  instances  the  usual  charge  of  $3 
per  year  per  telephone  is  made  and  collected.  It  will  be  noticed 
in  the  above  table  of  comparison,  that  at  the  present  time  the 
Valley  Springs  Company  is  collecting  $165.80  a  year  switching 
charges;  but  that  it  would  be  entitled  to  collect  under  the  pro- 
loosed  rates  $224.55  a  year.  Under  the  laws  of  the  state  and  the 
rules  laid  down  by  this  Board,  the  maximum  charge  for  rural 
telephones  receiving  service  at  one  exchange  is  25  cents  per 
month  per  telephone.  If  the  telephone  is  on  a  line  between  two 
exchanges  then  each  exchange  is  entitled  to  collect  a  rate  not 
exceeding  18f  cents  a  month  per  telephone.  New  switching 
contracts  should  be  entered  into  between  the  Valley  Springs 
Telephone  Company  and  each  of  the  individual  companies  owning 
rural  lines  receiving  switching  service  at  the  Valley  Springs 
exchange,  if  possible,  and  copies  of  these  contracts  should  be 
filed  with  the  Board.  If  in  making  such  contracts  the  maxima 
switching  fees  are  agreed  upon  in  all  cases,  it  will  be  found  that 
the  telephone  company  will  receive  total  switching  fees  in  the 
sum  of  $224.55  a  year  from  these  rural  lines. 

[1]  The  books  of  the  company  showed  the  expenditures  for  a 
period  of  eleven  months,  and  from  a  careful  consideration  of  the 
record  and  of  dl  the  information  at  hand,  the  Board  finds  and 
determines  the  following  to  be  a  reasonable  estimate  of  the  annual 
operating  expenses  of  the  applicant  company : 

Maintenance  and  depreciation   $840.00 

TrafiSc  expenses,  including  operator's  wages  and  batteries   1,343.00 

General  expenses,  including  manager's  salary,  light,  fuel,  insur- 
ance and  general  office  supplies   878.67 

•  , 

Total  operating  expenses   $3,061.67 

Taxes 92.94 

$3,154.61 

Deducting  from  the  total  estimated  revenues  at  the  proposed 
rates  as  shown  above,  the  estimated  operating  expenses  and  taxes, 
in  the  sum  of  $3,154.61,  the  net  operating  income  is  shown  to 
be  $557.04,  which  is  equivalent  to  a  net  return  of  approximately 
7.09  per  cent  on  the  fair  value  of  the  applicant's  property  as 
found  herein ;  whereas  under  the  present  operating  revenues  in 
the  sum  of  $3,260.50,  the  net  operating  income  is  only  $105.89 
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per  year,  which  is  equivalent  to  a  net  return  of  1.5  per  cent  on 
the  plant  value. 

[2]  The  Brandon  Telephone  Company  operates  an  exchange 
at  Brandon,  South  Dakota,  which  is  6  miles  west  of  Valley 
Springs.    This  Brandon  Telephone  Company  owns  and  operates 
a  number  of  rural  party  lines,  three  of  which  extend  to  and  are 
switched  by  the  Valley  Springs  exchange.     Xo  contract  exists 
between  these  two  companies*  but  under  the  present  arrange- 
ments any  subscriber  on  any  line  of  the  Brandon  Company  re- 
ceives free  switching  service  over  all  of  the  Valley  Springs  lines 
and  vice  verm,  thus  giving  to  every  subscriber  at  both  exchanges 
a  two-exchange  service  for  the  price  of  one.     This  question  has 
been  treated  many  times  and  in  many  ways  in  reports  and  orders 
of  this  Board,  and  it  has  been  found  that  each  telephone  exchange 
and  all  lines  operated  by  it,  in  connection  therewith,  as  well  as 
all  lines  connected  with  it  on  a  switching  basis,  constitute  an 
exchange  unit  for  telephone  service.     All  telephone  subscribers 
connected  with  this  local  exchange  are,  under  the  arrangements 
provided  by  our  statute,  permitted  to  freely  interchange  com- 
munication through  the  medium  of  a  local  exchange.     In  other 
words,  all  subscribers  are  permitted  to  converse  with  all  other 
subscribers  to  a  local  exchange  upon  the  pajTuent  of  their  tele- 
phone rent  and,  in  case  of  connecting  lines  sucfc  as  these  three 
Brandon  lines,  the  switching  fees  provided  by  law.     This  inter- 
communication is  properly  considered  exchange  business.  Where- 
as, when  thel-e  is  communication  over  a  line  between  two  ex- 
changes or  units,  this  is  properly  considered  as  toll  business. 
Toll  business  or  messages,  should  properly  be  transmitted  over 
lines  to  which  no  other  telephone  instruments  are  attached.    If 
these  rules  are  observed  the  distinction  between  toll  business  and 
exchange  business  is  quite  plain.     In  this  particular  instance, 
there  is  a  toll  line  connecting  the  Brandon  exchange  and  the 
Valley  Springs  exchange.     The  management  of  these  companies 
is  cautioned  hereafter  to  route  all  business  between  two  exchanges 
over  the  toll  line  and  to  use  the  three  Brandon  iniral  lines  which 
leceive  switching  service  at  both  exchanges  for  no  other  purpose 
than  to  afford  exchange  service  to  the  subscribers  on  those  lines. 

It  is  apparent  that  the  company  should  arrange  to  give  its 
patrons  longer  hours  of  service,  and  provision  has  been  made  in 
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the  estimated  operating  expenses  for  an  increased  appropriation 

for  operator's  wages  under  the  item  of  traffic  expenses.     While 

there  is  some  doubt  as  to  the  advisability  pf  a  plant  the  size  of 

this  one  furnishing  a  complete  twenty-four-hour  service,  we  are 

of  the  opinion  and  conclude  that  this  company  should  have  an 

operator  at  the  switchboard  continuously  from  6  a.  m.  to  10  p.  m. 

on  all  week  days,  and  on  Sundays  from  6  a.  m.  to  11  a.  m.,  from 

1  p.  M.  to  5  p.  M.,  and  from  7  p.  m.  to  10  p.  m.    There  should  be 

sn  emergency  service  from  10  p.  m.  to  6  a.  m.  every  night,  and 

this  service  should  be  given  without  additional  charge  to  the 

subscribers  of  the  company. 

[3]  Upon  the  application  of  the  Valley  Springs  Telephone 

Company,  the  Board  concludes  from  the  foregoing  statement  of 

facts  found,  that  the  necessity  for  an  increase  in  rates  is  justified, 

^y  the  record  and  the  information  before  the  Board ;  that  tlie  rates 

applied  for  should  be  approved  in  part  and  modified  as  in  part; 

*hat  an  order  should  be  entered  in  this  proceeding  authorizing 

the  Valley  Springs  Telephone  Company  to  establish,  file,  and 

P^t  into  effect  on  or  after  June  1,  1921,  net  telephone  rental  rates 

covering  the  various  classes  of  service  furnished  at  its  exchange 

at  Valley  Springs  and  upon  its  rural  lines  operated  in  connection 

therewith,  not  to  exceed  the  following : 

Business   main  line $2,00  per  month  per  telephone 

Residence    main  line   ; 1.50  per  month  per  telephone 

«««icfeiioe    party  line    1.25  per  month  per  telephone 

^«if  ^    P^a-i-ty  line  telephone   1.40  per  month  per  telephone 

■^JtS^    ®^t^    extra    25  cents  per  month 

^nsioii    sets    50  cents  per  month 

^    ^^     further  conclude  that  the  telephone  company  should  be 

th      ^^**i^ed  to  establish  and  to  enforce  uniformly  a  rule  providing 

w        ^^'^Cihange  rates  are  to  be  payable  monthly  in  advance  and 

y^^^    I>»rty  line  rates  are  to  be  paid  quarterly  in  advance;  and 

^         ^1^^  applicant  will  be  permitted  to  bill  all  subscribers  in  an 

^^ti    25  cents  per  month  per  telephone  in  excess  of  the  above 

,.   ^^^^  for  exchange  and  rural  service  quoted  above,  from  which 

,    ^^^^X:int  of  25  cents  per  month  per  telephone  should  be  allowed 

c^^      -the  exchange  rental  is  paid  monthly  in  advance  on  or 

^  ^^^    the  15th  day  of  the  current  month,  and  from  which  a  dis- 

^^^^     4Z>f  25  cents  per  month  per  telephone  should  be  allowed 

^  r^    ^^^  rural  party  line  rental  is  paid  quarterly  in  advance  oa 

n^^^^^®  the  last  day  of  the  first  month  of  the  current  quarter. 
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UNITED  STATES  SUPREME  COURT. 

CITY.  OF  SAN  ANTOXIO  et  al. 

v. 

SAN  ANTONIO  PUBLIC  SERVICE  COMPANY. 

(—  U.  S.  — ,  65  L.  ed.  — ,  41  Sup.  Ct.  Rep.  428.) 

[No.  263.] 

Courts  —  Federal  —  Jurisdiction  —  Injunction, 

1.  A  Federal  district  court  has  jurisdiction  to  enjoin  a  municipal- 
ity from  enforcing  a  street  railway  rate  which  was  admittedly  con- 
fiscatory, since  enforcement  would  violate  the  Fourteenth  Amendment 
to  the  Federal  Constitution.  • 

ConstittUional  law  —  Confiscation  —  Municipalities  »  Street  raUufoys. 

2.  The  right  ot  a  municipality  to  regulate  rates  gives  such  munic- 
ipality no  power  to  violate  the  Constitution  by  enforcing  a  confiscatory 
rate. 

Hates  »  Effect  of  ordinance  <—  Not  contractual, 

3.  An  ordinance  fixing  a  rate  for  a  street  railway  should  not  be 
construed  as  a  contract,  in  view  of  a.  constitutional  provision  prohibit- 
ing any  irrevocable  or  uncontrollable  grant  of  flpecial  privileges. 

Rates  »  Effect  of  ordinance  »  Change  in  Constitution. 

4.  A  municipal  franchise  ordinance  fixing  street  railway  rates  but 
not  amounting  to  a  contract,  does  not  .become  a  contract  by  a  constitu- 
tional amendment  endowing  the  city  with  authority  broad  enough  to 
enable  it  to  contract  in  granting  a  street  railway  franchise. 

Bates  —  Effect  of  contract  —  Municipalities, 

5.  The  granting  of  a  franchise  which  ineffectually  attempted  to 
bind  a  railway  company  to  a  franchise  rate,  could  not  produce  a  uni- 
lateral contract  binding  the  city  and  street  railway  with  respect  to 
rates. 

Rates  —  Power  of  municipality  —  Ohligatiotts  aft^r  c<ntsolidatif>n. 

6.  A  consolidation  of  street  railway  properties,  assuming  existing 
obligations  and  duties  of  the  former  corporations,  does  not  change  an 
existing  municipal  franchise  governing  rates  into  a  contract. 

[April  11,  1921.] 

Appeal  from  a  decree  of  a  District  Court  enjoining  the  en- 
forcement of  a  street  railway  fare  by  a  municipality ;  affirmed. 

Appearances:  K.  J.  McMillan  and  Claude  V.  Birkhead  for 
appellants;  S.  J.  Brooks,  Howard  Templeton,  and  Walter  P. 
Napier  for  appellee. 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the  Court: 
The  decree  below  enjoined  the  city  of  San  Antonio  f rom  enf oro- 
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ing  a  5  cents  fare  against  the  Public  Service  Company,  operating 
street  railway  lines  in  that  city,  on  the  ground  that  the  right  to 
enforce  such  rate  was  not  secured  to  the  city  by  contract,  and 
such  enforcement  was  beyond  the  power  of  the  city  because  of 
the  confiscation  of  the  property  of  the  railway  company,  which 
would  result  in  violation  of  the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States. 

The  consideration  we  must  give  the  subject  will  be  clarified 
by  outlining  the  origin  and  development  of  the  controversy. 

In  March,  1899,  the  city  of  San  Antonio  by  ordinance  extended 
to  July  1,  1940,  "the  rights,  privileges,  and  franchises  hereto- 
fore granted  to  and  existing  in  the  San  Antonio  Gas  Company, 
Mutual  Electric  Light  Company,  San  Antonio  Street  Railway 
Company,  and  the  San  Antonio  Edison  Company."  The  ordi- 
cance  provided,  among  other  things,  that  the  two  companies  last 
named,  which  operated  street  railways  in  the  city,  "shall  charge 
5  cents  fare  for  one  continuous  ride  over  any  one  of  their  lines, 
with  one  transfer  to  or  from  either  line  to  the  other." 

In  April,  1900,  all  the  property  of  the  two  railway  Com- 
panies was  sold  under  a  decree  of  a  state  court  to  the  San  Antonio 
Traction  Company,  and  that  company,  with  the  approval  of  the 
city,  thereafter  controlled  and  carried  on  both  lines. 

In  1903,  the  state  enacted  a  half-fare  law,  making  it  the  duty 
of  the  traction  company  to  carry  school  children  and  students 
for  half  fare,  and  subsequently  an  ordinance  was  passed  by  the 
city  in  furtherance  of  this  law.  The  company  refusing  to  carry 
out  this  legislation,  on  the  gi-ound  that  it  impaired  the  obligation 
of  its  contract  as  to  rates  of  fare  resulting  from  the  Ordinance 
of  1899,  in  violation  of  the  Constitutions  of  the  state  and  of  the 
United  States,  a  suit  by  mandamus  to  compel  it  to  do  so  was 
begun  by  an  individual,  and  from  a  ruling  adverse  to  the  com- 
pany's contention,  the  case  was  taken  to  the  court  of  civil  appeals. 
That  court  held  that  it  was  unnecessary  to  consider  whether  the 
rate  requirement  was  a  contract  because,  as  it  was  adopted  long 
after  the  provision  of  the  state  Constitution  that  "no  irrevocable 
or  uncontrollable  grant  of  special  privileges  or  immunities  shall 
be  made;  but  all  privileges  and  franchises  granted  by  the  legis- 
lature, or  created  under  its  authority,  shall  be  subject  to  the 

control  thereof,"  it  was  necessarily  to  that  extent  restricted,  and 
P.U.R.1921D. 
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therefore  left  the  state  free,  within  the  limits  of  the  restriction^ 
to  exert  the  authority  to  regulate.  As  a  result,  the  half-fare  law 
was  upheld,  obviously  upon  tibe  conclusio;!  that  it  was  within 
the  power  to  regulate  as  restricted  by  the  constitutional  provision 
(—  Tex.  Civ.  App.  — ,  81  S.  W.  106). 

Because  of  the  Federal  question  the  case  was  brought  to  this 
court  and  the  decree  was  affirmed  substantially  on  the  ground 
which  had  controlled  the  decision  below.  In  addition,  however, 
the  court  was  careful  to  point  out  that  the  state  Constitution  pro- 
hibited a  rate  regulation  which  was  confiscatory,  but  that,  in  view 
of  the  absence  of  all  averment  that  the  rate  in  question  was  con- 
fiscatory, it  was  unnecessary  to  deal  with  that  subject.  San 
Antonio  Traction  Co.  v.  Altgelt,  200  U.  S.  304,  50  L.  ed.  492, 
26  Sup.  Ct.  Eep.  261. 

Presumably  under  the  power  to  regulate  as  thus  established, 
the  city  thereafter  passed,  and  the  Traction  Company  carried 
out,  an  ordinance  imposing  the  duty  of  free  transportation  of 
policemen  and  firemen. 

Tn  1912,  the  state  Constitution  was  amended  so  as  to  authorize 
cities  having  more  than  6,000  inhabitants,  by  vote  of  their  elec- 
tors, to  amend  their  charters  or  adopt  new  ones,  subject  to  the 
limitation  that  the  charters  should  not  contain  any  provision  in- 
consistent with  the  Constitution  or  general  laws  of  the  state. 

In  the  meantime  the  two  companies,  gas  and  electric,  dealt  with 
in  the  Ordinance  of  1899,  were  consolidated  and  became  the 
San  Antonio  Gas  &  Electric  Company,  and,  in  1917,  the  defend- 
ant in  error,  the  San  Antonio  Public  Service  Company,  petitioned 
the  city  government  to  consent  to  its  acquisition  of  all  the  rights 
and  property  of  the  San  Antonio  Traction  Company  and  of  the 
San  Antonio  Gas  &  Electric  Company,  thus  proposing  to  bring 
under  one  control  the  four  corporations  dealt  with  in  the  Ordi- 
nance of  1899.  The  city  consented  by  an  ordinance  which  ex- 
pressly subjected  the  Public  Service  Company  to  all  the  limita- 
tions, duties,  and  obligations  which  rested  upon  the  Traction 
Company  and  the  Gas  &  Electric  Company.  The  ordinance  fur- 
ther provided  that: 

"In  accepting  the  provisions  of  this  ordinance  the  San  Antonio 
Public  Service  Company  agrees  that  the  city  shall  hereafter  have 
the  right  to  pass  all  ordinances  not  in  direct  conflict  with  the 

P.U.R.1921D.  " 

Digitized  by 


Google 


CITY  OF  SAN  ANTONIO  t.  SAN  ANTONIO  PUB.  SERV.  CO.        415 

laws  of  this  state  fixing  and  regulating  the  rates,  prices,  and 
Iciins  at  which  gas  and  electricitv  shall  be  furnished  for  public 
and  private  purposes  to  the  city  and  its  inhabitants." 

This  was  followed  by  provisions  requiring  the  keeping  of  such 
accounts  by  the  Public  Service  Company  in  its  gas  and  electric 
departments  as  would  enable  the  city  to  exercise  the  power  to  fix 
rates  as  to  gas  and  electricity.  The  ordinance  having  been  ac- 
cepted by  the  Public  Service  Company,  the  consolidation  was 
accomplished. 

At  and,  for  a  long  time  prior  to  the  consolidation,  the  Penal 
Code  of  the  city  contained  a  provision,  accompanied  by  a  penalty 
for  its  violation,  forbidding,  except  during  certain  hours  of  the 
night,  the  charging  of  more  than  a  5  cents  fare  within  the  city 
limits.  Shortly  after  the  approval  of  the  consolidation  another 
ordinance  was  passed  forbidding  and  penalizing  any  person,  firm, 
or  corporation,  enjoying  franchises  within  the  city  limits,  or 
their  agents  or  employese,  from  charging  more  than  the  rate  then 
charged  and  collected,  without  obtaining  the  permission  of  the^ 
city.  In  conformity  with  this  last-mentioned  ordinance  the  Pub- 
lic Service  Company,  in  August,  1918,  applied  to  the  city  for  • 
permission  to  increase  its  rate  of  fare  from  5  to  6  cents,  based 
upon  the  ground  that  although  the  5  cents  fare  was  remunerative 
at  the  time  it  was  fixed,  it  had,  by  the  increase  in  cost  of  opera- 
tion in  practically  every  department,  become  wholly  insuflicient 
for  that  purpose,  and  could  not  be  continued  without  confiscat- 
ing the  property  of  the  company.  After  a  hearing  the  city,  by 
an  ordinance  reciting  that  as  the  company  was  bound  by  the 
forty-year  franchise,  granted  in  1899,  to  charge  6  cents  fare,  the 
city  did  not  feel  authorized  nor  called  upon  to  set  it  aside,  and 
furthermore,  that  the  hearing  had  shown  no  necessity  for  the 
change  in  rate  asked,  refused  the  company's  request,  at  the  same 
time  prohibiting,  under  a  penalty  which  was  stated,  any  person, 
firm,  or  corporation  operating  any  street  railway  within  or  partly 
within  the  city  from  charging  more  than  a  5  cents  fare. 

Thereupon  the  company  commenced  this  suit  by  filing  its  bill 
to  enjoin  the  city  from  enforcing  the  5  cents  fare  ordinance.  The 
hill,  after  alleging  the  adequacy  of  the  rate  of  5  cents  when 
originally  fixed  in  1899,  contained  the  amplest  averments  con- 
cerning its  present  confiscatory  character.  The  prayer  was  for 
P.U.R.1921D. 


Digitized  by 


Google 


416  UNITED  STATES  SUPREBIE  COURT. 

a  temporary  injunction  restraining  the  enforcement  of  the  5  cents 
fare  ordinances,  and  from  interfering  with  the  company  in  put- 
ting in  a  7  cents  fare  instead,  and  from  enforcing  the  ordinances 
which  forbade  a  change  of  fare.  It  was  prayed  that  if  the  com- 
pany was  not  permitted  to  put  in  effect  the  7  cents  fare,  the  court 
would  itself  establish  that  rate,  or  such  other  as  it  might  find 
necessary  to  enable  the  company  to  pay  its  operating  expenses 
and  to  earn  a  reasonable  sum  on  its  investment,  and  that  a  per- 
manent injunction  securing  the  results  prayed  be  awarded. 

[1]  The  city  moved  to  dismiss  the  bill  for  want  of  jurisdiction 
because  it  presented  no  substantial  Federal  question,  as  it  showed 
on  its  face  that  the  parties  were  bound  by  the  5  cents  fare  pro- 
vision of  the  franchise  ordinance  as  a  contract  subject  to  be 
enforced,  even  though  the  rate  was  confiscatory,  and  jnoreover 
because  the  bill  otherwise  stated  no  ground  for  equitable  relief. 
The  court  overruled  the  motion.  It  reviewed  the  history  of  the 
case  and  decided  that,  in  view  of  the  controversy  as  to  contract 
growing  out  of  the  enforcement  of  .the  half -fare  law,  terminated 
by  the  ruling  of  this  court  in  the  Altgelt  case,  as  well  as  of  all 
the  subsequent  dealings  between  the  parties,  the  existence  of  a 
contract  as  to  the^  5  cents  fare  was  not  established,  and  hence, 
the  attempt  to  enforce  it,  because  of  the  confiscation  to  result, 
gave  a  cause  of  action  under  the  Constitution  of  the  United  States. 
257  Fed.  467. 

The  city  then  answered  reiterating  the  grounds  of  its  previous 
challenge  to  the  jurisdiction,  and  asserting  that  the  franchise 
ordinance  rate  was  based  upon  a  contract  resulting  from  that 
ordinance  and  from  the  action  taken  at  the  time,  and  in  further- 
ance of  the  consolidation.  It  further  asserted  an  estoppel  to  deny 
the  contract  arising  from  various  acts  of  the  city  and  the  corpo- 
ration or  its  predecessors  from  the  time  of  the  Ordinance  in  1899 
to  the  bringing  of  the  suit  in  1918.  Moreover,  disputing  the  con- 
fiscatory character  of  the  5  cents  fare,  it  claimed  the  right  to  com- 
pel its  continued  exaction  in  virtue  of  its  general  governmental 
authority  to  regulate  the  fares  of  street  railway  companies. 

The  case  was  referred  to  a  master  to  report  on  the  facts  and 
the  law.  Before  the  master,  a  hearing  was  had,  followed  by  an 
elaborate  report  on  both  subjects.  As  the  action  of  the  court  over- 
ruling the  exception  to  its  jurisdiction  had  adversely  disposed  of 
P.U.R.1921D. 
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the  question  of  the  existence  of  the  contract  concerning  the  5 

cents  fare,  the  master  put  that  subject  out  of  view  and  therefore 

reported  only  on  the  facts  as  to  the  confiscatory  character  of  the 

5  cents  rate  and  of  the  power  of  the  court,  under  the  assumption 

that  it  was  confiscatory,  to  restrain  its  enforcement. 

A  few  words  from  the  report  will  suffice  to  make  manifest  the 
conclusion  of  the  master.  He  said:  "The  rate  prescribed  by  the 
ordinance  is  insufficient,  because  of  the  changed  conditions  since 
the  rate  was  fixed  twenty  years  ago,  to  enable  the  company  to  earn 
a  fair  return ;  but  I  have  reached  the  conclusion  that  to  admit 
the  contention  of  the  company  would  be  for  the  court  to  exercise 
a  power  it  does  not  possess;  ...  A  rate,  reasonable  when 
fixed,  does  not  become  unreasonable,  from  the  judicial  point  of 
view,  because  of  changed  conditions." 

Although  the  Public  Service  Company  excepted  to  the  conclu* 
sion  of  law  thus  stated  and  to  some  of  the  separate  conclusions  of 
fact  made  by  the  master,  no  exception  whatever  to  the  report  was 
made  by  the  city,  and  the  case  therefore  went  to  the  court  upon 
the  admitted  confiscatory  character  of  the  rate,  upon  the  question 
of  contract,  and  upon  the  power  of  the  court,  if  no  such  contract 
existed,  to  restrain  the  confiscation  which  would  result  from  giv- 
ing effect  to  the  rate.    Adhering  to  its  previous  ruling,  the  court 
declared  that  it  had  jurisdiction  to  prevent  the  admitted  confis- 
cation which  would  result  from  the  5  cents  rate.     Concluding, 
however,  that  as  the  court  was  not  a  primary  rate-making  author- 
ity  it  would  not  fix  a  reasonable  rate  to  replace  the  5  cents  rate, 
the  enforcement  of  which  would  be  enjoined,  and  expressing  the 
hope  that  the  parties  might  agree  upon  such  a  rate,  it  announced 
that  it  would  postpone  shaping  the  final  decree  for  that  purpose. 
Some  weeks  afterward  the  final  decree  was  entered.     It  en- 
jowed  the  city  from  interfering  with  the  complainant  in  substi- 
^/jPS  ^  7  cents  fare  for  the  5  cents  fare,  and  besides  enjoined  the 
f/L  f i-otn  enforcing  the  various  ordinances  complained  of  in  the 
k\i  prohibiting  and  punishing  the  charging  of  a  higher  rate  than 
5  cents.      The  decree  reserved,  however,  the  right  to  the  city  to 
ask  relief  whenever,  because  of  a  change  in  conditions,  the  5 

ecnts  f  ^-re  should  cease  to  be  confiscatory.    In  addition,  the  en- 
T.^JLl^^jj)  27 
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foivement  of  the  city  ordinance  imposing  the  half-fare  rate  for 
school  children  was  enjoined,  although  the  continued  enforcement 
of  the  state  half-fare  law,  which  had  been  upheld  in  the  Altgelt 
case,  was  expressly  declared  not  to  be  restrained.  On  the  direct 
appeal  of  tJie  city  because  of  the  constitutional  question  involved, 
we  are  called  upon,  as  at  the  outset  stated,  to  determine  whether 
error  was  committed  in  the  decree  thus  rendered. 

[2]  That,  in  view  of  the  admitted  fact  of  confiscation,  the 
court  had  power  to  deal  with  the  subject,  we  are  of  opinion  is  too 
clear  for  anything  but  statement  And  we  think  it  is  equally 
clear  that  as  the  right  to  r^ulate  gave  no  power  whatever  to  vio- 
late the  Constitution  by  enforcing  a  confiscatory  rate, — a  result 
which  could  only  be  sustained  as  a  consequence  of  the  duty  to  pay 
such  rate  arising  from  the  obligations  of  a  contract, — it  follows 
that  the  solitary  question  to  be  considered  is  whether  a  contract 
existed  empowering  the  city  to  enforce  the  confiscatory  rate. 

[3]  Primarily  the  answer  to  that  question  must  depend  upon 
whether  the  Ordinance  of  1899,  fixing  the  5  cents  rate,  was  a 
contract.  That  it  was  not  and  could  not  be,  we  are  of  opinion,  is 
the  necessary  result  of  the  provision  of  §  17,  article  1,  of  the 
state  Constitution,  existing  in  1899,  prohibiting  *^any  irrev- 
ocable or  uncontrollable  grant  of  special  privileges,"  etc.,  when 
considered  in  the  limit  of  the  irrevocable  and  uncontrollable  ele- 
ments which  must  necessarily  inhere  in  the  Ordinance  of  1899  to 
give  it  the  contract  consequence  relied  upon.  Indeed,  this  result 
is  persuasively  established  by  the  ruling  in  the  Altgelt  Case,  to 
the  effect  that  if  the  contract  right  were  conceded  there  would,  in 
view  of  the  constitutional  restriction,  be  such  an  inevitable  con- 
flict between  that  right  and  the  dominant  power  to  regulate  as  to 
render  the  contract  right  inoperative,  and  therefore  to  cause  it  to 
perish  from  the  mere  fact  of  admitting  its  conflict  with  the  au- 
thority to  regulate. 

[4]  But  it  is  urged  that  as  by  the  amendment  to  the  state  Con- 
stitution of  1912  the  city  was  endowed  with  authority  broad 
enough  to  enable  it  to  contract  in  granting  a  street  railway  fran- 
chise concerning  the  rate  of  fare  to  be  charged,  disenthralled  from 
the  limitation  of  §  17,  article  1,  of  the  state  Constitution,  it  fol- 
lows that  the  franchise  ordinance  must,  after  that  date,  be 
viewed  as  such  a  contract  and  treated  accordingly.  But  as  no  con- 
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tract  between  the  city  and  the  traction  company,  made  after  the . 
constitutional  amendment  in  1912  concerning  the  fare  in  quesr-, 
tion,  is  referred  to,  it  is  plain  that  even  if  the  proposition  as  to 
power  of  the  city  after  1912  be,  for  the  sake  of  the  argument,  con- 
ceded, it  is  irrelevant  to  the  case  we  are  considering. 

[5]  And  this  is  true  also  of  the  suggestion  made  in  argument, 
that  although  no  contract  was  possible  under  the  constitutional 
restriction  which  would  bind  the  city  not  to  lower  the  rate,  nev- 
ertheless there  was  a  unilateral  contract  or  condition  resulting 
from  the  granting  of  the  franchise  which  bound  the  railway 
company  to  the  franchise  rate,  since  again  there  is  not  the  slight- 
est suggestion  of  any  attempt  on  the  part  of  the  parties  conscious- 
ly to  produce  such  a  condition.    But  besides,  the  error  underly- 
ing the  proposition  is  not  far  to  seek.    The  duty  of  an  owner  of 
private  property  used  for  the  public  service  to  charge  only  a  rea- 
sonable rate,  and  thus  respect  the  authority  of  government  to  regr 
ulate  in  the  public  interest,  and  of  government  to  regulate  by  fix- 
ing such  a  reasonable  rate  as  will  saf^uard  the  rights  of  private 
ownership,  are  interdependent  and  reciprocal.    Where,  however., 
the  right  to  contract  exists  and  the  parties,  the  public,  on  the  one- 
hand,  and  the  private  owner,  on  the  other,  do  so  contract,  the  law 
of  the  contract  governs  both  the  duty  of  the  private  owner  and  tha 
governmental  power  to  regulate.    Where,  therefore,  as  in  tlic  case 
supposed  in  the  argument,  the  regulating  power  of  government 
being  wholly  uncontrolled  by  contract,  it  would  follow  that  that 
power  would  be  required  to  be  exerted,  and  hence  the  supposed 
condition  operating  upon  the  private  owner  would  be  nugatory:. 
Such  a  case  really  presents  no  question  of  a  condition,  since  it  re- 
solves itself  into  a  mere  issue  of  the  exercise  by  government  of  ita 
regulatory  power. 

[6]  Further,  however,  it  is  urged  that,  as  at  the  time  of  th» 
consolidation  in  1917  the  powers  of  the  city  were  not  limited  By 
the  constitutional  provision  referred  to,  the  necessary  effect  of  the 
obligations  which  the  Public  Service  Company  came  under  was  to» 
convert  the  5  cents  fare  ordinance  into  a  contract  conferring  the- 
right  to  enforce  it  even  though  confiscatorj-.  But  that  qucstioi> 
rests  upon  mere  implications,  as  no  express  provision  to  that 
effect  is  pointed  out.  Moreover,  its  entire  want  of  merit  not 
only  results  from  that  fact,  but  from  the  unwarranted  character 
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of  the  implications  upon  which  it  is  based.  They  proceed  upon 
essumptions  that,  because  the  city  exacted  as  a  condition  for 
consenting  to  the  consolidation,  that  the  existing  obligations  and 
duties  of  the  corporations  should  be  preserved,  a  contract  as  to  the 
5  cents  fare  arose.  The  error  of  the  proposition  in  all  its  aspects 
is  equally  apparent  from  a  broader  view,  since  from  the  date  of 
the  final  decision  in  the  Altgelt  case  up  to  the  time  when  the  con- 
tention as  to  confiscation  resulting  from  the  changed  conditions 
arose,  the  acts  and  dealings  of  the  parties  unmistakably  indicated 
the  purpose  to  exert  the  authority  derived  from  the  power  to 
regulate,  to  the  exclusion  of  the  limitations  resulting  from  the 
right  of  contract  which  had  been  unsuccessfully  asserted  by  the 
traction  company  in  the  Altgelt  litigation.  This  deduction  arises 
not  only  from  the  exertion  by  the  city,  after  the  finality  of  the 
Altgelt  litigation,  of  the  power  to  compel  the  carrying  of  police- 
men and  firemen  without  charge,  but  also  from  the  general  limi- 
tations expressed  in  ordinances  making  no  reference  whatever  to 
contract  rights,  and  asserting  the  right  of  the  city  to  give  or  not 
to  give  consent  to  a  change  of  rate. 

In  fact,  the  city  ordinance  expressing  the  consent  to  the  con- 
solidation makes  this  clear,  since  having,  in  the  2d  section,  im- 
posed upon  the  Public  Service  Company  "all  the  limitations, 
duties,  contracts,  forfeitures,  and  obligations  imposed  on  or  re- 
quired of  either  of  said  companies  at  this  time,"  yet  expressly,  in 
the  3d  section,  stipulated  for  the  right  of  the  city  to  regulate  the 
charges  for  the  gas  and  electric  services,  and  imposed  upon  the 
Public  Service  Company  the  duty  of  keeping  the  accounts  as  to 
such  services  in  such  a  manner  as  to  enable  this  to  be  done.  Light 
is  necessarily  thrown  on  the  purpose  of  this  provision  by  consid- 
ering that  the  right  of  the  Public  Service  Company  to  assert  that 
the  maximum  rates  fixed  by  the  Ordinance  of  1899,  in  favor  of 
tire  "gas  and  electric  companies,  were  contracts  limiting  the  power 
^f  th^i  city  to  regulate,  had  not  been  determined  adversely  to  those 
companies,  as  had  been  done  as  to  the  traction  company  by  the 
Altgelt  case, — a  view  the  force  of  which  will  be  felt  by  recalling 
that,  by  the  amendment  to  the  city's  charter  which  we  have  stated, 
the  constitutional  limitation  which  led  to  the  deflection  of  the 
contract  clause  in  the  Altgelt  case  was  no  longer  applicable. 
"    The  bold  contrast  between  the  ordinance  referred  to  and  the 
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statement  made  by  the  city  in  the  ordinance  refusing  th6  in- 
crease in  rate  to  meet  the  confiscation,  because  of  the  assumed 
restraint  put  by  an  existing  contract,  tends  to  throw  abundant 
light  on  the  situation.  The  fact  is,  that  all  the  contentions  of 
the  city  as  to  implication  of  contract  as  to  the  1899  rates  but 
illustrate  the  plainly  erroneous  theory  upon  which  the  entire 
argument  for  the  city  proceeds ;  that  is,  that  limitations  by  con- 
tract upon  the  power  of  government  to  regulate  the  rates  to  be 
charged  by  a  public  service  corporation  are  to  be  implied  for 
the  purpose  of  sustaining  the  confiscation  of  private  property. 
Home  Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  211  XT.  S.  266,  273, 
53  L.  ed.  176,  182,  29  Sup.  Ct.  Rep.  50,  and  cases  cited;  Mil- 
waukee Electric  R.  &  Light  Co.  v.  Wisconsin  R.  Commission, 
238  U.  S.  174,  180,  59  L.  ed.  1254,  1260,  P.U.R.1916D,  591, 
35  Sup.  Ct.  Rep. 
Affirmed. 


KEW  TORK  PUBIilG  SERVIGB  COMMISSION,  8EGOXD  BI8TRI0T. 

CUSTOMERS  IN  NOBTHSIDE  IN  VILLAGE  OF  WATER- 

FORD 

V. 

COHOES  POWER  &  LIGHT  CORPORATION. 
[Case  No.  7791.] 

CUSTOMERS  IN  CITY  OP  COHOES 

t;. 

COHOES  POWER  &  LIGHT  CORPORATION. 

[Case  No.  7839.] 

JAMES  E.  McDonald,  as  mayor  op  cohoes 

COHOES  POWER  &  LIGHT  CORPORATION. 

[Case  No.  7854.] 

Taluation  —  Unused  land. 

1.  The  New  York  Commission,  Second  I>istrict,  will  not  inelnde  in 
P.UJt.l921D. 
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the  yaluation  of  &  gas  utility,  the  value  of  land  adjacent  to  the  prop- 
erty in  actual  use,  merely  upon  the  ground  that  it  would  he  useful 
as  an  approach  if  a  tow-path  should  he  closed  to  public  use. 

Apportionment  •—  Values  —  Electricity  and  gas  utility. 

2.  The  New  York  Commission  apportioned  equally,  between  the 
gas  and  electric  departments  of  a  combined  utility,  the  value  of  a  store- 
house and' the  land  upon  which  it  stood. 

VaUiatton  —  Gfas  —  Commercial  husiness  —  Gku  appliances, 

3.  The  sale  of  gas  appliances  is  a  proper  by-product  of  the  gas 
business  and  the  property  used  for  that  purpose  should  be  included  in 
the  yaluation  of  a  gas  utility. 

Apportionment  —  Value  ^  Oas  and  electricity. 

4.  The  New  York  Commission  apportioned  equally  between  a  gas 
and  electric  department  of  a  combined  utility,  the  value  of  office  build- 
ing, garage,  laboratory  building,  etc.,  in  use  by  both  departments. 

yaluation  —  Educational  facilities  •—  Chargeable  to  fixed  capital. 

6.  An  educational  building  maintained  by  a  gas  utility  for  the 
social  and  recreative  purposes  of  its  employees,  is  a  proper  item  of  fixed 
capital. 

Waluation  —  Ascertainment  of  value  —  Original  cost  undepreciated 
as  measure. 

6.  The  New  York  Commission,  Second  District,  estimated  the  value 
of  a  gas  utility  for  rate-making  purposes  upon  the  original  cost  un- 
depreciated, it  appearing  that  the  present  value  would  not  exceed  the 
original  cost  of  acquisition. 

Wmluation  —  Property  not  in  use  —  Reserve  facilities. 

7.  An  engine  in  reserve  but  not  installed  which  is  ready  for  sub- 
stitution in  times  of  emergency,  is  properly  included  in  the  valuation 
of  a  gas  utility. 

M^aluation  —  Property  not  in  use  —  Titne  of  inventory. 

8.  Gas  equipment  not  in  use  at  the  time  of  the  inventory  but  about 
to  be  installed,  is  properly  included  as  a  part  of  fixed  capital. 

Waluation  •—  Property  not  in  use  —  Obsolescence  —  Chts. 

9.  Obsolete  equipment  which  was  installed  according  to  good 
engineering  practice  at  the  time  of  the  installation  should  be  included 
in  the  valuation  of  a  gas  utility. 

Valuation  —  Property  not  in  use  —  Meters  —  Available  for  service. 

10.  The  value  of  meters  temporarily  out  of  use  because  of  the  desire 
of  consumers  to  avoid  a  service  charge  during  the  winter  months,  is  • 
properly  included  in  the  valuation  of  a  gas  utility. 

Valuation  —  Ovei'head  expenses  —  Meter  installation. 

11.  The  expense  of  the  original  installation  of  a  gas  meter  is  a 
proper  item  of  fixed  capital. 

Valuation  —-  Overheads  —  Development  cost  —  Gas. 

12.  The  New  York  Commission,  Second  District,  allowed  16.3  per 
cent  of  the  tangible  property  of  a  gas  utility  as  the  proper  amount 

P.U.R.1921D. 


Digitized  by 


Google 


CUSTOMERS  V.  COHOES  POWER  &  LIGHT  CORP.  423 

for  overheads,  including  development  cost,  legal  expenses  during  con- 
struction, engineering,  etc. 
'Valuation  —  WftrMng  capital  —  Ctas  —  Talue  of  appliances. 

13.  An  allowance  was  made  for  working  capital  of  a  gas  utility,  of 
tbe  value  of  materials  and  supplies  on  hand  in  addition  to  one-sixth 
of  the  amount  of  operating  e3f:penses  the  past  year,  excluding  taxes  and 
amortization. 

ICetum  —  Amount  —  Qas, 

14.  A  return  of  8  per  cent  upon  the  value  of  a  gas  utility,  was 
allowed. 

l^epreeiaticn  •—  CHis  •—  Amount, 

15.  An  allowance  of  2^  per  cent  on  the  value  of  the  tangible  prop- 
erty of  a  gas  utility,  exclusive  of  land,  was  made  for  annual  deprecia- 
tion. 

Jtotes  •—  Service  charge  —  Gas, 

16.  A  service  charge  of  a  reasonable  amount  should  be  allowed  in 
the  rate  schedule  of  a  gas  utility. 


'Valuation  — *  Ascertainment  of  —  Oas  utility. 

Discussion  of  the  method  of  ascertaniing  the  value  of  a  gas  utility, 
p.  425. 
JRvidence  —  Weight  —  Utility  reports  prior  to  rate  case. 

Discussion  of  the  value  of  utility  reports  made  before  the  company 
was  preparing  for  a  rate  case,  p.  438. 

[March  24,  1921.] 

Complaint  regarding  a  service  charge  and  gas  rates;  in- 
creased rates  and  service  charge  approved. 

Appearances:  Sidney  Hammersley,  Waterford,  New  York, 
for  the  Northside  consumers;  Frank  W.  Neary,  Cohoes,  New 
York,  and  P.  C-  Dugan,  Albany,  New  York,  for  the  Mayor  of 
the  city  of  Cohoes ;  Elmer  L.  Adams,  Cohoes,  New  York,  for  the 
individual  consumers,  in  Case  No.  7839 ;  Neile  F.  Towner,  Al- 
bany, New  York,  Walter  Wertime,  Cohoes,  New  York,  and  C. 
A.  Davis,  Vice-President,  Cohoes,  New  York,  for  the  company. 

Kellogg,  Commissioner :  Prior  to  July  30,  1920,  the  Cohoes 
Power  &  Light  Company  had  established  and  was  collecting  a 
rate  of  $1.30  per  thousand  cubic  feet  for  gas,  with  a  minimum 
charge  of  50  cents.  This  rate  had  been  in  effect  for  about  six- 
teen months.  A  complaint  was  lodged  against  it  by  the  city  of 
Cohoes  shortly  after  its  initiation,  but  that  complaint  was  dis- 
continued and  the  case  was  closed.     Prior  to  that  time  the  rate 

had  been  $1  per  thousand  cubic  feet  with  no  minimum  or  service 
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charge.  The  company  supplies  gas  to  consumers  of  the  city  of 
Cohoes  and  also  to  consumers  on  the  northerly  side  of  the  Mo- 
hawk river  in  Waterford,  Saratoga  county,  in  what  is  knoivii  as 
^'Northside." 

By  tariff  effective  July  30,  1920,  a  service  charge  of  $1  per 
month  per  meter  was  added  to  the  then  consumption  charge  of 
$1.30  per  thousand  cubic  feet  for  gas  consumed.  Following  the 
establishment  of  this  service  charge,  in  addition  to  the  consmnp- 
tion  charge,  the  complaints  involved  in  these  proceedings  were 
filed. 

The  complaints  of  the  customers  in  Northside  and  in  Cohoes 
(cases  Nos.  7791  and  7839)  go  only  to  the  legality  and  merits 
of  the  service  charge.  Case  No.  7854,  however,  complains,  not 
only  of  the  justice  of  the  service  charge,  but  as  to  the  rates  in 
general,  and  also  originally  contained  a  complaint  as  to  the  pu- 
rity and  pressure  of  the  gas  furnished. 

It  will  bd  seen  that  the  last  of  the  three  above  entitled  cases 
is  somewhat  broader  than  the  two  preceding  cases  and  includes 
all  of  the  issues  raised  by  any  of  the  complaints.  The  cases  were, 
therefor,  heard  together,  and  the  evidence  and  exhibits  are  ap- 
plicable to  them  all.  The  complaint  as  to  the  quality  of  the 
service,  having  apparently  been  satisfied,  was  not  pressed,  and 
we  have  before  us  for  determination  purely  a  rate  case. 

On  the  date  of  the  first  hearing  in  the  matter,  counsel  for  the 
corporation  gave  notice  of  the  filing  of  a  further  rate  schedule. 
This  schedule  reduced  the  service  charge  from  $1  to  75  cents 
per  month,  but  increased  the  consumption  charge  from  $1.30  to 
$2.35  per  thousand  cuWc  feet  This  matter  tariff  became  effec- 
tive December  5,  1920,  and  under  the  ruling  of  the  sitting  Com- 
missioner, which  was  not  questioned  by  either  party,  the  original 
complaints  >to  the  proceedings  attach  to  the  latter  rate,  and  it  is 
as  to  the  propriety  of  that  rate  that  this  investigation  proceeded 
and  a  decision  must  now  be  made. 

The  corporation  filed  its  certificate  of  incorporation  in  the 
office  of  the  secretary  of  state  November  26,  1916.  It  was  the 
successor  to  the  Cohoes  Company  and  the  Cohoes  Gas  Light 
Company.  The  three  companies  shortly  thereafter  filed  with 
this  Commission  a  petition  to  issue  $2,500,000  of  6  per  cent  ten 
year  old  bonds,   and  $2,500,000  common  capital  stock   (case 
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Xo.  5806).  This  application  was  ultimately  granted  Septem- 
ber 19, 1918. 

After  examination  of  the  affairs  of  the  companies  by  our  divi- 
sions of  capitalization,  and  of  light,  heat  and  power,  an  opin- 
ion,  which  to  some  extent  details  the  history  of  the  companies, 
was  written  by  the  Commission,  and  is  reported  in  7  N.  Y.  P.  S. 
C.  (2d  Dist.)  255.  The  Oohoes  Company  was  incorporated  in 
1826,  and  in  1831  it  completed  a  dam  across  the  Mohawk  river 
above  the  great  Cohoes  Falls,  which  dam  it  thereafter  main- 
tained T^e  Cohoes  Gas  Light  Company  organized  in  1852,  and 
in  1854  had  established  a  plant  for  the  manufacture  and  distri- 
bution of  g^s.  It  •  first  manufactured  and  distributed  coal  gas, 
but  about  1886  it  installed  a  water  gas  apparatus  changing  the 
commodity  produced  by  it  from  coal  gas  to  water  gas.  It  there- 
after added  to  its  activities  the  generation  and  distribution  of 
electricity. 

Much  of  the  property  of  the  present  corporation  is  of  substan- 
tial age,  some  of  it  having  been  in  use  from  about  1867  at  which 
time  a  gas  plant  building  was  constructed  on  the  present  site. 

The  controversy  between  the  parties  ranges  through  a  long 
line  of  disputed  items  affecting  both  the  value  of  the  property 
and  the  extent  of  the  income  properly  derivable  from  its  opera- 
tion. The  parties  differ  widely  as  to  the  basis  of  valuation. 
The  corporation  was  called  upon  in  accordance  with  the  usual 
practice  of  this  Commission  to  present  facts  and  figures  which 
would  tend  to  justify  the  increased  rates  desired.  It  accordingly 
produced  schedules  which  purported  to  contain  tables  showing 
the  original  cost  of  the  property.  The  city  focused  its  attack 
against  these  tables  of  values  as  produced  by  the  corporation. 

After  the  city  had  concluded  its  case,  the  company  produced 
other  exhibits  substantially  increasing  its  claim  as  to  the  original 
cost  of  the  property,  both  as  to  quantity  and  as  to  value,  and 
also  produced  evidence  of  present  day  cost  of  reproduction.  It 
now  claims  that  those  present  day  costs  of  reproduction,  less  per- 
haps depreciation/  should  be  taken  as  a  rate  base  upon  which  a 
return  should  be  computed. 

Although,  undoubtedly,  under  the  decisions  of  the  court  the 
present  value  is  the  ultimate  result  of  our  inquiry,  we  must  also 
take  into  consideration  the  amount  of  the  investment  in  order  to 
P.U.R.1921D. 
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arrive  at  a  determination  of  present  value.  We  are  expressly 
commanded  to  give  such  investment  consideration  by  §  72  of  the 
Public  Service  Commissions  Law,  in  which  a  "reasonable  aver- 
age return  upon  capital  actually  expended,  is  one  of  the  matters 
to  be  considered  in  fixing  a  maximum  price  to  be  charged  for  gas. 

As  to  how  far  present  day  costs  of  reproduction  are  of  im- 
portance in  determining  present  day  values  has  been  frequently 
considered  by  this  Commission  in  the  numerous  rate  cases  which 
have  been  lately  before  it.  The  distinction  between  present  day 
costs  of  reproduction  and  present  value  upon  whigh  a  utility 
company  is  entitled  to  a  return,  has  been  frequently  pointed  out. 

The  position  which  has  been  constantly  taken  by^the  commis- 
sion in  this  regard  is  tersely  stated  in  the  opinion  of  Chairman 
Hill  in  the  case  of  Sea  Cliff  &  Glen  Cove  Gas  Company,  decided 
October  13,  1920,  [P.XT.R1921A,  211,  218]  in  the  following 
words : 

"To  prove  a  present  day  reconstruction  cost,  however,  is  in  my 
opinion  quite  a  different  thing  from  proving  a  'value.'  Cost  is 
one  thing  and  value  is  another.  A  reproduction  cost  is  purely 
hypothetical  as  a  measure  of  value.  That  the  constituent  ele- 
ments of  the  property  would  today  cost  more  than  at  some  previ- 
ous date  does  not  establish  as  a  fact  that  the  combined  and  estab- 
lished property  is  actually  worth  more.  It  may  be  and  may  not 
be.  The  greatest  value  of  these  elements  in  a  successful  plant  is 
their  combined  value  as  a  going  property.  If  the  company 
could  show  that  it  could  if  it  so  desired  secure  for  its  property 
the  alleged  increased  value,  either  as  a  whole  or  by  selling  piece- 
meal, or  that  it  is  worth  more  today  in  the  market  in  any  form, 
then  there  would  be  force  in  its  contention  that  its  value  has  in- 
creased and  tliat  by  leaving  the  property  in  the  public  service  a 
sacrifice  of  the  realizable  value  is  being  made  which  should  be 
the  just  measure  of  present  value  for  rate  making  purposes.  But 
when  such  is  not  the  case,  it  is  difficult  to  recognize  where  the 
claimed  enhancement  has  any  existence  in  fact.  If  it  is  not 
there  in  any  tangible  sense,  and  if  it  is  not  capable  of  realization 
in  any  practical  way,  then  I  fail  to  see  how  it  can  be  said  to  exist 
at  all." 

There  has,  since  the  time  of  the  rendition  i>f  that  opinion, 
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been  a  decided  recession  of  prices  of  all  commodities  as  appears 
from  the  record  here. 

To  determine  the  value  of  the  land  and  buildings  involved,  we 
have  the  benefit  of  the  direct  testimony  on  the  subject  from  the* 
witnesses.  As  to  the  other  items,  we  have  testimony  as  to  origiA- 
al  costs  and  as  to  present  reproduction  costs.  In  consideration  of 
all  the  evidence  and  the  surrounding  circumstances,  asid^  from; 
the  value  of  lands  and  buildings,  it  would  seem  that  the  present 
fair  value  of  the  other  elements  of  the  property  would  not  exceed 
the  original  cost  of  acquisition,  when  we  add  thereto  a  fair  pei> 
centage  to  cover  those  overhead  and  intangible  expenditures 
which  either  are  necessarily  incurred,  or  which  accrues  to  the 
property  as  a  whole  in  excess  of  the  value  of  its  component  parts. 

The  plant  is  100  per  cent  efficient.  It  is  rendering  service  &» 
well  as  it  did  when  new,  and  although  it  is  older  and  a  certain 
amount  of  accrued  depreciation  and  some  actual  depreciation 
has  no  doubt  ensued,  its  present  fair  value  may  properly  be  held 
to  be  substantially  its  original  cost,  with  the  exception  of  cer^ 
tain  items  upon  which  more  accurate  information  may  be  ob- 
tained from  the  record.  This  general  principle  will  be  applied 
in  the  discussion  of  the  details  involved  in  the  controversy.  Fur* 
thermore,  as  it  appears  that  the  company  has  not  received  more 
than  a  fair  return  on  its  investment  in  the  past,  it  would  prob- 
ably be  entitled  in  any  event  to  a  fair  return  on  that  investment, 
if  judicially  made,  without  any  deduction  for  depreciation. 

As  has  been  already  indicated,  special  assistance  in  our  search 
for  the  truth  as  to  the  value  of  the  property  is  given  by  the  vari- 
ous reports  and  studies  made  during  the  progress  of  the  capitali- 
zation case  (No.  5806).  At  page  124  of  the  report  of  May  28^ 
1917,  of  the  division  of  capitalization,  the  fixed  capital  of  this, 
corporation  in  its  gas  department  was  summarized.  Including 
tangible  property  and  items  for  engineering  and  superintendence 
and  injuries  during  construction,  it  aggregated  $478,744.69. 

The  report  contained  the  following: 

"It  is  expected  that  the  Commission's  division  of  light,  heat 
and  power  will  indicate  what  portions  of  the  gross  cost  shown 
should  be  eliminated,  due  to  the  fact  that  the  property  repre- 
sented by  it  has  passed  out  of  useful  service.    After  the  elimina- 
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tion  of  sach  improper  items,  the  remainder  will  represent  the 
original  investment  in  property  remaining  in  service." 

Upon  examination  the  division  of  light,  heat  and  power  made 
certain  deductions,  reducing  the  amount  of  fixed  capital  to  $369,- 
731.79. 

Following  this  report  of  the  division  of  light,  heat  and  power, 
the  division  of  capitalization,  on  July  3,  1918,  made  a  final  re- 
port   This  contained  the  following: 

^^There  is  filed  with  the  original  petition  in  the  case  an  exhibit 
prepared  for  the  company  by  an  outside  accountant  who  was  re- 
tained for  the  purposes  of  the  pending  case.  This  exhibit  con- 
tains a  number  of  inaccuracies  and  inconsistencies  in  view  of 
which  it  was  believed  td  be  necsesary,  inasmuch  as  it  was  then 
understood  that  the  petitioner  rested  its  case  upon  this  report,  to 
make  a  somewhat  searching  and  direct  inquiry  into  the  affairs  of 
the  two  companies  involved.  It  is  now  understood  that  the  pe- 
titioner has  no  desire  to  attempt  to  sustain  the  conclusions 
reached  in  this  report,  and  that  it  desires  instead  to  proceed  with 
the  proof  in  the  case  along  entirely  different  lines.  The  work 
which  was  done  by  this  division  and  by  the  division  of  light, 
heat  and  power,  however,  was  such  as  to  show  the  a^^tvoL  original 
costs  of  the  properties  which  these  companies  are  to  deliver  to 
the  new  corporation." 

The  order  of  the  Commission,  based  upon  these  reports,  which 
was  made  under  date  of  September  19,  1918,  was  accepted  by 
the  oorporation  by  an  instrument  in  writing  under  seal,  in  which 
it  stipulated  and  agreed  to  comply  in  good  faith  w^ith  the  provi- 
sions of  the  order.  This  order  required  that  within  two  months 
after  the  transfers  of  property  authorized  to  be  made,  the  cor- 
poration should  file  a  detailed  allocation  of  the  costs  of  the  prop- 
erty acquired,  subdivided  in  such  manner  as  to  show  the  charges 
and  credits  to  the  various  accounts. 

Pursuant  to  this  order  the  corporation  attempted  to  file  under 
date  of  June  12,  1919,  such  a  report.  The  report,  however,  was 
not  accepted  by  the  Commission,  and  another  report  bearing  date 
of  March  15,  1920,  which  was  accepted,  was  filed  by  the  com- 
pany. This  report  has  been  referred  to  in  the  record  throughout 
as  the  "Edwards"  report.  It  was  accompanied  by  an  affidavit  of 
Mr.  Chester  A.  Davis,  vice-president  and  associate  general  man- 
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ager  of  the  corporation,  to  the  effect  that  the  items  contained 
therein  were  true  according  to  his  best  knowledge,  information, 
and  belief.  This  report  was  accepted  by  the  division  of  light, 
heat  and  power.  • 

It  purported  to  contain  an  analysis  of  the  fixed  capital  devoted 
to  gas  purposes  which  aggregated  $389,340.01.  This  same  tab- 
ulation of  values  was  reproduced  by  the  company  in  its  Exhibit 
Xo.  1.  In  addition  thereto  it  claimed  that  certain  general  items 
of  capital  should  be  allocated  to  the  gas  department.  This 
amounted  to  $8,017.61,  bringing  the  total  amount  of  the  fixed 
capital  of  the  company,  not  including  intangibles,  to  $397,357.- 
52,  as  set  forth  by  the  company  in  the  first  exhibit  it  produced 
when  directed  to  present  facts  and  figures  upon  which  it  relied 
to  substantiate  its  claim  to  increased  rates. 

This  proceeding  and  the  reports  thereon  made  during  its  pend- 
ency have  been  dwelt  upon  at  length  in  view  of  the  controversy 
which  has  since  arisen.  It  is  now  claimed  that  these  details  of 
fixed  capital  made  by  the  company  imder  oath  of  its  officer,  and 
approved  by  the  Commission,  were  not  accurate,  and  that  there 
were  omitted  certain  items  of  fixed  capital,  and  that  the  actual 
cost  of  the  items  included  was  in  some  cases  in  excess  of  that 
stated  in  the  sworn  report  of  the  company. 

In  the  controversy  which  now  arises,  these  tabulations  made 
by  this  Conunission,  and  accepted  by  the  company,  or  submitted 
by  the  company  under  oath  of  its  executive  officer,  may  be  taken 
as  correct  unless  the  evidence  very  conclusively  demonstrates 
their  incorrectness.  We  will  attempt  to  make  application  of 
these  general  principles  to  the  various  details  in  controversy. 

Land. 

A  very  wide  divergence  exists  between  the  claims  of  the 
respective  parties  as  to  the  value  of  the  land  to  be  included  in  the 
fixed  capital.  The  company  claims  a  valuation  therefor  of  $53,- 
258.93.  The  city  contends  that  a  valuation  of  $11,946.67  is  ad- 
equata  The  principal  item  of  dispute  is  as  to  the  allowance 
which  should  be  made  for  the  land  occupied  by  the  gas  plant  and 
in  its  vicinity- 
North  of  the  parcel  of  land  upon  which  the  structures  consti- 
tuting the  gas  plant  are  situated,  and  separated  from  it  by  a 
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picket  fence,  is  another  lot.  Access  to  both  lots  is  over  the  tow- 
path  of  the  Champlain  Canal.  There  is  no  opening  in  the  fence 
whica  separates  them.  The  northerly  lot  is  not  used,  nor  in  any 
wise  useful  for  the  public  service.  Its  only  connection  with  the 
gas  plant  seems  to  be  that  it  is  adjacent  to  it.  There  is  no  indi- 
cation that  at  any  time  it  may  properly  and  advantageously  be 
used. 

[1]  It  was  suggested  on  the  hearing  that  if  the  tow-path  were 
closed  to  public  use,  it  might  be  advantageous  to  approach  the 
gas  plant  property  over  the  land  to  the  north.  This  is  highly 
problematical  and  unless  and  until  such  an  event  occurs,  no  part 
of  the  property  can  be  held  to  be  part  of  the  fixed  capital  of  this 
company  used  in  the  manufacture  of  gas,  upon  which  consumers 
should  pay  a  return. 

As  to  the  value  of  the  remaining  land,  irrespective  of  the  struc- 
ttires  thereon,  wide  divergence  of  opinion  exists.  An  expert, 
called  by  the  city,  places  the  value  at  from  $9,000  to  $9,500.  An 
iei^ert  "witness  for  the  corporation  valued  the  entire  tract  at  17 
-cehti  a  s(iuare  foot,  indicating  a  value  of  this  portion  used  for 
^as  purposes,  as  between  $27,000  and  $28,000. 

Evidence  was  given  of  sales  of  land  in  the  vicinity,  but  they 
were  all  diiFerently  situated,  and  the  property  in  question  is 
somewhat  unique.  Its  value  is  indeed  problematical.  Giving 
consideration,  however,  to  all  the  evidence,  it  is  probable  that 
a  fair  value  of  this  plot  may  properly  be  held  to  be  approximate- 
ly ten  cents  per  square  feet,  or  $16,300.  The  amount  occupied 
fcy  No.  3  Holder,  booster  building  and  pipe  shed,  should  be 
valued  at  the  amount  claimed  therefor  by  the  corporation — 
$1,378.62. 

£2]  Controversy  arises  as  to  what  proportion  of  the  general  . 
storehouse  and  the  land  occupied  therefor  is  properly  to  be  con- 
•sidered  as  fixed  capital  of  the  gas  department.  The  company 
^claims  that  it  should  be  divided  between  the  electric  and  gas  de- 
partments and  one-half  of  it  considered  as  gas  property.  The 
city,  by  a  computation  of  the  floor  space  used  for  the  respective 
^departments,  claims  that  only  21  per  cent  thereof  should  be  con- 
-sidered  as  gas  property.  There  is  a  dispute  in  the  briefs  of  coun- 
sel, neither  of  which  are  supported  by  the  evidence,  as  to  how 
much  floor  space  is  occupied  by  the  respective  departments.     An 
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equal  division  between  the  two  departments  is  fair,  and,  there- 
fore, this  item  will  be  allowed  at  the  amount  claimed  by  the  com- 
pany—$745.87. 

£3]  One-fourth  of  the  land  occupied  by  the  lower  storehouse 
is  claimed  by  the  company  as  an  asset  of  fixed  capital.  It  is  dis- 
puted by  the  city  upon  the  ground  that  the  gas  appliances  there- 
in are  for  sale  and  that  the  commercial  business  should  not  be 
considered  here.  It  is  simpler  and  more  usual,  rather  than  to 
attempt  to  segregate  the  commercial  business  done  by  a  gas 
company,  to  consider  it  as  an  ordinary  and  proper  by-product  of 
its  main  business,  and  to  deduct  any  income  therefrom  in  fixing 
the  rate. 

This  is  fair  and  proper  and  is  the  course  which  will  be  pur- 
sued here.  In  fact  the  sale  of  gas  appliances  by  a  gas  manufac- 
turing company  is  not  an  independent  vocation.  It  is  entered 
into  mainly  to  encourage  and  stimulate  the  sale  of  gas  by  pro- 
viding customers  with  standard  and  safe  appliances  of  various 
kinds  adapted  to  consuming  the  commodity.  One-fourth  of  the 
building  in  question  is  of  the  value,  according  to  the  evidence,  of 
$215.62. 

[4]  The  ofiice  building  is  used  jointly  by  the  gas  and  electric 
departments.  One-half  of  it,  therefore,  may  properly  be  con- 
sidered as  an  item  for  fixed  capital  in  this  case,  $495. 

One-third  of  the  amount  occupied  by  the  garage  and  the  drive- 
way is  properly  an  item  in  this  connection  and  will  be  allowed 
at  the  amount  testified  to  by  the  company's  expert,  $1,271.50. 

So  also  one-half  of  the  land  occupied  by  the  laboratory  build- 
ing should  be  included,  $148.50. 

[5]  The  corporation  is  equipped  with  and  maintains  a  so- 
called  "educational"  building.  Here  the  employees  of  the  com- 
pany meet  for  social  and  recreative  purposes.  It  also  contains 
rooms  which  are  used  for  drafting  purposes.  The  city  claims 
that  facilities  of  this  kind  furnished  by  the  corporation  should 
not,  even  indirectly,  be  charged  to  the  consumers.  The  contrary 
seems  to  be  a  proper  disposition  of  the  matter.  This  action  by 
the  company,  in  attempting  to  make  the  employment  more  attrac- 
tive, has  a  direct  tendency  to  add  to  the  esprit  de  corps  of  the 
employees  and  almost  directly  to  promote  their  efliciency.  It  is 
in  a  sense  an  addition  to  the  compensation  paid  employees  and 
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the  part  of  plant  maintained  for  that  purpose  is  a  proper  item  of 
fixed  capital.  One-third  of  it,  as  claimed,  should  be  allowed 
$85. 

The  total  amount  of  these  items,  properly  included  in  fixed 
capital,  for  the  purposes  in  this  case,  of  the  land  devoted  to  gad 
purposes,  is,  therefore,  $20,635.11. 

General  Structures. 

For  general  structures  the  values,  conceded  by  the  city,  as  well 
as  those  claimed  by  the  company,  both  as  to  original  cost  and 
present  cost,  will  be  stated  in  connection  with  the  items.  In 
using  the  term  "present  costs"  in  this  and  other  connections,  the 
company  meant  the  cost  on  November  15,  1920,  when  its  Ex- 
hibit on  that  subject  was  prepai*ed.  The  same  claim  is  made 
by  the  city  in  connection  with  the  proportion  of  these  buildings 
properly  allocated  to  the  gas  department. 

As  has  already  been  noted,  in  reference  to  the  land  on  which 
they  stand,  and  for  the  same  reasons  stated  in  connection  with 
the  valuation  of  the  land,  the  claims  of  the  city  in  r^ard 
thereto  should  be  disallowed  in  the  valuation  of  the  buildings. 
There  is  a  large  mass  of  evidence  in  this  case  upon  the  value  of 
these  different  structures.  Dispute  arises  as  to  many  details  in 
this  regard. 

It  would  go  far  beyond  the  proper  limits  of  this  opinion  to  in 
detail  attempt  to  consider  and  harmonize  all  this  evidence. 
Aside  from  the  general  statement  that  the  right  prices  of  con- 
struction, which  prevailed  on  November  15,  1920,  cannot  at  all 
be  controlling  on  the  present  values  of  these  buildings,  which 
were  constructed  in  various  periods  in  and  since  1863,  it  will  be 
sufficient  to  briefly  state  the  claim  of  the  respective  parties,  and 
make  a  fair  determination  thereon  from  the  record. 

General  Office  Building. 

Eatimated  cost,  by  the  city    . . . ." $5,495.28 

"Estimated  cost,  by  the  company  7,945.00 

Present  cost,  estimated  by  the  company 17,324.00 

The  company  in  the  so-called  "Edwards"  report,  on  March 
30,  1920,  stated  the  original  cost  of  this  building  in  1863,  as  $7;- 
095.  An  allowance  of  this  sum,  without  depreciation,  would  be 
a  proper  disposition  of  this  item.  One-half  of  it  is  properly  in- 
cluded here,  or  $3,547.50. 
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General  Storehouse. 

Estimated  cost  by  the  city $0,510.00 

Kstimated  cost  by  the  company   8,091.00 

Present  cost  of  reproduction,  claimed  by  the  company   17,601.00 

The  city  claims  only  21  per  cent  of  this  building  should  be  ap- 
portioned to  the  gas  department.  That  matter  has  already  been 
discussed  in  connection  with  the  land  on  which  it  stands,  and 
one-half  of  its  value  should  be  allowed  here. 

The  city  also  concedes  a  cost  of  $473  for  the  pipe  and  tool 
room  in  the  rear  of  this  building.  The  amount  of  the  original 
cost,  as  claimed  by  the  company,  appears  to  be  reasonable,  and 
one-half,  or  $4,045.50  should  be  allowed. 

The  lower  storehouse  is  excluded  by  the  city  altogether  for 
reasons  stated  in  connection  with  the  land,  namely  that  so  far 
as.it  is  used  at  all  for  gas  purposes,  it  is  used  for  the  commercial 
department,  for  the  display  and  sale  of  gas  appliances.  For  the 
reasons  stated  in  connection  with  the  land  upon  which  it  stands, 
this  building  should  be  included  in  the  rate  bases.  One-fourth 
of  its  original  cost,  as  claimed  by  the  city,  will  be  allowed.  Thif 
amounts  to  $1,368.50. 

Oarage  and  Boiler  Houee. 

Estimated  by  the  city  to  have  cost $3,881.00 

Estimated  by  the  company 5,957.00 

Estimated  cost  ol  reproduction,  claimed  by  the  company 13,587.00 

A  proper  valuation  would  be  $4,800.  Both  parties  concede 
that  one-third  of  this  is  properly  apportioned  to  the  gas  business. 
This  amounts  to  $1,600. 

Laboratory  Building  and  Meter  Room. 

Estimated  by  the  city  to  have  cost • $2,086.00 

Cost  estimated  by  the  company  2,614.00 

Estimated  present  cost  of  reproduction  6,238.00 

It  should  be  valued  at  $2,400,  onehalf  of  which  is  chargeable 
here,  or  $1,200. 

Educational  Building. 

This  building  is  not  considered  by  the  city  for  the  reason  that 
it  is  not  deemed  to  be  a  proper  item.  It  should  be  allowed,  how- 
ever, for  the  reasons  stated  in  connection  with  the  land  on  which 
it  stands,  and  one-third  of  its  cost,  or  $959,  as  stated  by  the  city, 
allowed  as  its  valua     This  makes  a  total  for  general  structures 

of  $12,720.50. 
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General  Equipment. 

For  this  item  the  company  claims  tke  original  cost  of  $12,- 
601.22.  The  city  concedes  $10,093.26.  The  city  adopted  the 
items  shown  in  the  company's  Exhibit  No.  1,  introduced  at  the 
first  hearing.  The  city  has  now  added  certain  items  pertaining 
to  the  show  room  and  laboratory  and  the  educational  building, 
which  have  lately  been  discussed  and  were  not  included  in  the 
original  exhibit  of  the  company.  The  claim  of  the  company  in 
this  report  is  properly  allowable,  and  this  item  will  be  included 
at  their  figure  $12,601.22. 

Works  and  Station  Structures. 

The  city  claims  that  an  allowance  of  $45,672  is  siifiicient  for 
this  item.  The  company's  estimate  of  original  cost  is  $116,353 
with  an  estimated  present  cost  of  reproduction  of  $255,  779,  less 
depreciation  of  $44,200.  A  part  of  this  large  divergency  is  ex- 
plained by  the  fact  that  the  city's  expert  excluded  from  this  item 
pits  and  foundations  under  the  holders,  which  are  included  by 
the  company's  experts.  These  pits  and  foundations  will  be  con- 
sidered here  under  works  and  station  structures. 

As  has  already  been  stated  in  regard  to  the  general  structure 
items,  a  wide  divergency  on  the  part  of  expert  witnesses  as  to 
these  values  is  disclosed  by  the  evidence.  It  is  impractical,  in 
any  detail,  to  analyze  this  divergency  or  to,  at  any  great  length, 
expatiate  on  the  methods  used  by  the  respective  experts  in  ar- 
riving at  their  conclusions. 

[6]  Applying  to  these  items  the  value  based  upon  the  theory 
of  original  cost  undepreciated,  and  in  order  to  determine  what 
that  original  cost  was,  it  seems  proper,  in  view  of  the  very 
marked  contrast  between  the  experts  employed  for  this  case,  to 
take  the  figures  which  were  submitted  by  the  company  in  its 
first  exhibit,  which  are  a  reproduction  of  the  figures  shown  in 
the  "Edwards"  report  submitted  by  the  company  in  case  No. 
5806,  plus  subsequent  additions.  This  figure  lies  somewhat 
between  the  claims  of  the  respective  parties  now  made,  and 
would  seem  to  be  correct.  It  will  be  adopted  in  this  proceeding. 
It  is  $67,171.22. 

Oas  Holders. 

On  the  gas  holders  the  city  concedes  a  cost  of  $75,996.  .  The 
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oompany  claims  an  original  cost  of  $44,910,  with  a  present  day 
xeproduction  cost  of  $100,810,  less  depreciation  of  $16,500. 
The  concession  by  the  city  as  to  original  cost  of  a  larger  amount 
than  claimed  by  the  company  is  explained  by  the  circumstance 
already  introduced,  that  the  pits  and  foundations  of  the  holders 
-were  included  by  the  city's  expert  under  this  item  of  holders  and 
excluded  from  works  and  general  structures.  After  considera- 
tion of  the  evidence,  and  for  the  same  reasons  as  stated  in  re- 
gard to  the  preceding  item,  it  seems  proper  to  hold  here  as  the 
value  of  the  holders  the  figure  placed  thereon  in  the  ^^Edwards" 
report  of  $64,679.20. 

Furnaces,  Boilers,  and  Accessories. 

The  amount  of  the  original  cost  of  this  item  as  conceded  by  the 
city  is  $1,450 ;  original  cost  as  claimed  by  the  company,  $1,810, 
present  cost  of  reproduction  claimed  by  the  latter,  $5,470  less 
depreciation  $2,400.  This  item  should  be  allowed  at  the  original 
cost  as  claimed  by  the  company  undepreciated.  It  would  seem 
to  be  a  fair  valuation  $1,810. 

Steam  Engines. 

Original  cost  of  this  item  conceded  by  the  city,  $195 ;  claimed 
by  the  company,  $550;  present  cost  of  reproduction  claimed  by 
the  latter,  $1,100,  less  depreciation  $615.  In  this  case  the  orig- 
inal cost  undepreciated  exceeds  the  present  reproduction  cost 
depreciated.  This  is  not  the  usual  condition,  but  it  sometimes 
occurs  in  the  case.  The  company  should  be  allowed,  on  the 
theory  which  has  been  invoked,  the  original  cost  without  depre- 
ciation, as  an  indication  of  present  day  value. 

[7]  The  city  claims  that  one  of  these  engines,  which  is  de- 
scribed ai*  the  Atlas  horizontal  engine,  is  in  reserve  but  not  in- 
fctalled  and,  therefore,  should  not  be  allowed.  The  claim  as  to 
this  item,  as  in  regard  to  others  similarly  situated,  should  not  be 
allowed.  It  is  very  proper  for  the  company  to  have  these  units 
in  reserve  for  substitution  in  times  of  emergency,  and  they  arc 
properly  included  in  the  rate  base,  although  not  in  actual  use  at 
the  particular  moment.     An  allowance  for  this  item  should  be 

made  of  550. 
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MiscellaneouM  Power  PUmt  Equipment. 

Original  cost  conceded  hj  the  city  .  .^ $1,963.81 

Original  cost  claimed  by  the  company   1,164.00 

Present  cost  of  reproduction  2,495.00 

Less  depreciation,  $505. 

The  amount  of  this  item,  as  conceded  by  the  city,  exceeds  the 
original  cost  as  claimed  by  the  company,  and  equals  within  a  few 
dollars  the  present  cost  of  reproduction  claimed  by  the  city,  less 
depreciation.  It  will  be  allowed  at  the  amount  of  the  city's  esti- 
mate, $1,963.81. 

Water  Oas  Sets  and  Accessories. 

Original  cost  conceded  by  city $15,791.70 

Claimed  by  the  company 16,575.00 

Present  cost  of  reproduction,  claimed  by  the  latter   35,500.00 

Xess  depreciation  $7,025. 

The  original  cost  as  claimed  by  the  company  undepreciated 
should  be  allowed  for  this  item.  When  to  the  amount  conceded 
by  the  city  is  added,  $880,  which  has  been  deducted  for  engines 
and  blowers,  said  not  to  be  in  use  but  which  apparently'  are 
usable  in  an  emergency,  the  amount  conceded  by  the  city  would 
slightly  exceed  that  claimed  by  the  company^  and  allowed  by 
the  Commission,  $16,575. 

Purification  Apparatus. 

Amount  of  original  cost,  conceded  by  city • $7,156.00 

Claimed  by  the  company   5,700.00 

Present  cost  of  reproduction    16,000.00 

Less  depreciation,  $1,600. 

As  the  amount  of  original  cost  conceded  by  the  city  exceeds  the 
amount  claimed  by  the  company,  it  will  be  allowed  $7,156. 

Accessory  Equipment  at  Works, 

Original  cost  conceded  by  -city   $4,521.75 

Claimed  by  company   11,274.00 

Present  cost  of  reproduction 26,260.00 

Less  depreciation  $2,005. 

[8]  Much  of  the  divergence  between  the  claims  of  the  respec- 
tive parties,  in  regard  to  this  item,  arises  from  the  inclusion  by 
the  company  of  certain  items  which  are  excluded  by  the  city  in 
their  respective  tabulations.  The  company  includes  a  governor 
with  fittings.  This  governor  was  at  the  works  but  had  not  been 
installed  on  January  5th,  but  was  purchased  for  use  in  the  plant 
and  undoubtedly  has  been  installed  by  this  time,  or  shortly  will 

be.    In  any  event  it  is  part  of  the  fixed  capital  which  will  be  used 
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in  the  public  service  during  the  pendency  of  the  rate  to  be  fixed 
"by  the  order  in  this  case. 

The  city  has  also  excluded  some  very  substantial  items  cover- 
ing the  cost  of  pipe  connections,  valves,  fittings,  etc.,  in  the  yard 
of  the  company.  It  is  claimed  that  these  are  not  used.  It  ap- 
pears, however,  that  they  are  in  place  and  may  be  used,  and, 
undoubtedly,  in  any  emergency  will  be  used,  and  they  cannot 
properly  be  excluded  from  the  rate  base.  This  item  should  be 
allowed  at  the  original  cost  undepreciated,  as  claimed  by  the 
company  $11,274. 

Trunk  Lines  and  Mains, 

Orieinal  cost  conceded  by  the  city $105,812.00 

Claimed  by  company    128,942.67 

Present  cost  of  reproduction  claimed  by  company   332,850.49 

I«S8  depreciation,  $33,285. 

The  divergence  here  is  due  to  three  classes  of  disputes :  first, 
&8  to  the  quantity  of  pipe ;  second,  as  to  how  much  thereof  is  laid 
in  rock  excavation ;  third,  the  estimated  cost  per  foot.  In  its  an- 
nual report  of  1919,  verified  by  its  treasurer,  the  company  re- 
port the  total  length  of  pipe  line  at  136,483  feet.  These  figures 
are  consistent  with  the  reports  of  the  preceding  years  and  only 
vary  therefrom  by  the  annual  additions. 

In  the  capitalization  case,  frequently  referred  to  herein,  the 
company  advised  this  Commission,  as  to  the  method  of  arriving 
at  this  figure,  by  letter,  as  follows: 

"Our  distribution  pipe  line  record  in  schedule  419,  page  413, 

of  Annual  Report  to  Public  Service  Commission  for  year  of 

1916,   was   arrived   at   in   the  following  manner:     Very  few 

records  of  gas  main  installations  prior  to  1900  are  available.    In 

order  to  get  as  far  as  possible  an  actual  record  of  pipe  laid  prior 

to  1900,  a  set  of  maps  of  the  city  of  Cohoes  was  drawn  to  scale, 

and  employees  of  this  company  were  instructed  to  measure  the 

parts  of  streets  in  which  mains  were  laid,  and  where  there  was 

doubt  as  to  the  size  of  the  pipe  laid,  the  streets  were  dug  to  pipe 

and  same  measured,  that  size  being  taken  for  the  whole  street. 

It  is  quite  possible  that  reducers  and  risers  were  used  in  parts  of 

some  streets  which  would  leave  a  chance  for  variation  in  the 

sizes  of  pipe  given  in  the  report  mentioned. 

Cohoes  Gas  Light  Company, 

(Signed)  E.  Brownhardt.'' 
P.U.R.1921D. 
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The  company  now  claims  an  additional  length  of  main  pipe 
line  of  more  than  4,000  feet.  This  result  is  said  to  have  been 
arrived  at  by  the  scaling  of  a  map  showing  the  distances  together 
with  the  application  of  figures  as  to  sizes  derived  from  actual  in- 
spection at  different  places.  It  is  substantially  the  same  method 
under  which  the  company  justified  the  quantity  appearing  in 
the  1916  report  to  the  division  of  capitalization. 

In  the  '*Edwards"  report  filed  by  the  company  under  date  of 
March  15,  1920,  the  total  number  of  feet  of  mains  laid  in  rock 
was  stated  as  23,500. .  This  has  now  been  increased  by  the  com- 
pany to  27,886  feet.  These  are  very  substantial  increases  over 
the  previous  sworn  statements  of  the  company's  officials. 

These  reports  were  stated  by  counsel  on  the  hearing  to  have 
been  made  at  a  time  when  the  company  was  not  preparing  for  a 
rate  case.  Perhaps  for  that  very  reason  they  are  more  depend- 
able. The  cost  of  this  item  was  stated  in  the  "Edwards*'  report 
at  $119,192.35.  Additions  since  that  report  increased  the  cost  to 
$121,884.52.  This  undepreciated  cost,  as  stated  in  these  ex- 
hibits referred  to,  may,  all  things  being  taken  into  consideration, 
be  considered  a  fair  value  of  this  item  $12l;884.52. 

[9]  In  connection  with  this  item  it  may  be  noted  that  the 
city  claims  there  should  be  a  deduction  for  the  reason  tiiiat  upon 
the  mains  of  the  company  there  are  a  large  number  of  shut-off 
valves.  At  the  time  of  the  construction  of  .the  works,  the  in- 
stallation of  such  valves  was  good  engineering  practice.  In  later 
day  construction,  however,  they  have  been  omitted,  and  in  cases 
of  accident  or  necessary  repairs  to  the  main,  the  gas  is  shut 
off  by  use  of  bags  on  the  pipe  on  both  sides  of  the  point  where 
the  main  is  proposed  to  be  opened.  These  valves,  however,  were 
installed  by  this  company  according  to  the  methods  then  ap- 
proved, and  they  are  still  useful  for  the  purpose.  No  deduction 
has  been  or  should  be  made  from  this  item  for  this  reason. 

Gas  Serpioe, 

Gas  services 37,686.57 

Original  cost  conceded  by  the  city   $29,242.00 

Claimed  by  the  company    ". 84,082.10 

Present  day  coat  claimed  by  company  187,715.16 

Less  depreciation,  $56,000. 

For  this  item  all  the  phases  of  the  controversy  in  r^ard  to  tho 
1r links  and  mains  exists,  with  the  added  contention  made  by  the 
city  that  a  substantial  number  of  these  services  are  not  at  prea- 
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cnt  used,  that  they  are  not  now  and  some  of  them,  constructed 
ahead  of  the  pavement  of  the  streets  above  them,  never  have  been 
cronnected  with  consumers.  It  would  seem,  however,  that  they 
are  a  proper  part  of  the  plant  of  the  plaintiff.  The  company  is 
entitled  to  include  these  in  its  fixed  capital  for  rate-making  pur- 
poses. Here  again,  for  substantially  the  reasons  stated  in  re- 
gard to  trunk  lines  and  mains,  the  figures  submitted  by  the  com- 
pany in  the  "Edwards"  report,  and  included  by  it  in  its  Ex- 
hibit No.  1  in  this  case,  together  with  subsequent  additions 
aggregating  in  all  $37,686.57,  should  stand  as  the  value  of  this 
item* 

Gas  Meters. 

Original  cost  conceded  by  the  city   $49,996.00 

Claimed  by  the  company 64,382.09 

Present  cost  of  reprcduction  claim  by  the  company 76,773.30 

Less  depreciation,  $7,200. 

The  divergence,  in  regard  to  this  item,  arises  from  the  con- 
tention by  the  city  that  417  meters  are  not  now  in  actual  sen^ice 
and  should  be  considered  as  ^'meters  in  stock,"  and  not  part  of 
the  fixed  capital.  Although  these  meters  are  not  now  in  actual 
service,  they  have  been  in  service  and  are  still  available  for  that 
purpose. 

[10]  On  the  initiation  of  the  service  charge,  a  substantial 
number  of  customers  discontinued  the  service  and  meters  were 
removed.  This  was  done  largely  by  those  who  use  the  gas  for 
cooking  and  water-heating  purposes  in  the  summer  season,  and 
do  not  care  to  pay  the  service  charge  during  those  months  of  the 
year  when  they  make  no  use  of  the  commodity.  This  is  entire- 
ly natural.  As.  a  result,  the  meters  are  not  now  in  use.  When 
the  demand  for  the  use  of  gas  for  these  purposes  returns  with 
the  warmer  weather,  the  meters  will  undoubtedly  be  restored  to 
service,  and,  in  the  interim,  they  are  a  proper  item  to  be  in- 
cluded in  the  fixed  capital,  as  it  is  necessary  that  they  should  be 
held  by  the  company  to  meet  the  demand.  For  this  item,  there- 
fore, the  original  cost  undepreciated,  as  claimed  by  the  com- 
pany, will  be  allowed  $54,382.09. 

Oas  Meter  Installatum. 

Original  cost  claimed  by  the  company .*.  113.061.60 

Present  coat  claimed  by  the  company 31,347.50 

Less .  depreciation ,  $5,840. 

[11]  The  inclusion  of  this  item  is  resisted  by  the  city  upon 
P.U.R.1921D. 
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the  theory  that  the  cost  of  meter  installation  is  an  operating  ex- 
pense and  not  an  addition  to  fixed  capital.  The  proper  rule 
would  seem  to  be  that  the  first  installation  is  a  proper  item  of 
fixed  capital  and  shall,  therefore,  be  allowed.  The  amount  of 
the  cost  undepreciated  may  be  taken  as  a  fair  present  value 
$13,061.50. 

Oas  Tools  and  Implements. 

Original  cost  conceded  by  the  city  $1,797.35 

Claimed  by  the  company    2,906.22 

which  is  also  stated  to  be  the  present  cost  of  reproduction. 

A  proper  determination  of  this  item  requires  the  considera- 
ton  of  the  existence  and  value  of  a  long  list  of  minor  articles. 
*  From  the  evidence  the  best  conclusion  that  can  be  reached  would 
seem  to  require  an  allowance  of  $2,500. 

Gas  Laboratory  Equipment. 

Original  cost  conceded  by  the  city $1,083.80 

Claimed  by  the  company  1,576.00 

Present  cost  claimed  by  the  company  2,425.00 

Less  depreciation,  $650. 

The  figures  submitted  by  the  company  in  the  "Edwards"  re- 
port, of  $849.17,  plus  subsequent  additions  of  $709.84,  aggregat- 
ing $1,659.01,  for  this  item  should  be  allowed  $1,569.01. 

Summarizing  the  foregoing  as  to  the  items  of  property  con- 
stituting the  fixed  capital  of  the  company,  we  have  the  follow- 
ing: 

Land  $20,635.11 

General   structures 12,720.50 

General  equipment   12,601.22 

Works  and  station   structures    67,171.22 

Holders 64,579.20 

Furnaces,  boilers,  and  accessories    1,810.00 

Steam  engines   550.00 

Miscellaneous  power  plant  equipment   1,963.81 

Water  gas  sets  and  accessories  16,575.00 

Purification    apparatus    7,156.00 

Accessory  equipment  at  works    11,274.00 

Trunk  lines  and  mains 121,884.52 

Gas    services    37,686.57 

Gas  meters   54,382.09 

Gas  meter  installation    13.061.50 

Gas  tools  and  implements 2,500.00 

Gas  laboratory  equipment   1,559.01 

$448,109.75 
Add  overheads  and  intangibles  (hereinafter  considered)    68,560.79 

$516,670.54 
P.U.R.1921D. 
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Overheads  and  Intangibles. 

An  allowance  is  claimed  for  various  items  for  which  expendi- 
tures must  have  been  incurred  by  the  company  in  order  to  as- 
semble the  property  and  maintain  it.  These  items  include  en- 
gineering and  superintendence,  law  expenses  during  construc- 
tion, miscellaneous  expenses,  taxes  during  construction,  interest 
during  construction,  reorganization,  administration,  and  l^al 
expenses.  Undoubtedly,  expenses  of  this  sort  were  to  some  ex- 
tent incurred,  but  it  is  very  probable  that  many  of  them  were 
treated  as  operating  expenses  and  repaid  by  rates,  sufficient  to 
meet  them,  established  by  the  company's  predecessors  in  their 
early  days. 

[12]  The  city  has  conc^ed  for  this  entire  group  of  charges 
15.3  per  cent  of  the  tangible  property.  This  would  amount  to 
$68,560.79,  which,  added  to  the  tangible  items,  produces  an 
aggr^ate  for  fixed  capital  of  $516,670.54.  Allowances  of  this 
substantial  item,  for  intangibles  which  cannot  be  located,  may  be 
deemed  sufficient  to  cover  any  added  value  brought  to  the  prop- 
erty over  the  value  of  its  specific  items,  by  reason  of  its  combina- 
tion into  a  working  and  effective  whole,  and  the  total  of  these 
various  amounts  is  found  to  be  a  fair  present  value  of  fixed 
capital  of  this  company  for  rate-making  purposes. 

Going  Concern  Yalue. 

The  company  also  claims  an  allowance  for  going  concern 
value.  There  is  no  evidence  in  the  case  which  would  warrant 
any  addition  to  the  above  figures  for  going  concern  value  or  go- 
ing value,  or  any  further  allowance  for  intangibles  than  that 
which  has  been  already  made. 

Working  Capital. 

The  city  claims  that  in  estimating  materials  and  supplies  un- 
der this  item,  no  allowance  should  be  made  for  those  materials 
and  supplies  carried  by  the  company  for  sale.  For  reasons, 
heretofore  indicated  in  this  opinion,  in  connection  with  other 
items,  the  supply  of  appliances  carried  for  sale  to  customers 
should  be  properly  considered  as  a  part  of  the  proper  activities 

of  the  company  in  connection  with  the  manufacture  of  gas, 
P.U.R.1921D. 
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aiid  supplies  kept  on  hand  for  that  purpose  should  be  taken  into 
consideration. 

[13]  The  average  amount  of  materials  and  supplies  on  hand 
during  the  year  1920  was  $28,043.65.  One-sixth  of  the  amount 
of  the  operating  expenses  for  the  twelve  months  ending  Septem- 
ber 30,  1920,  excluding  taxes  and  amortization,  was  $13,520. 
The  aggregate  of  these  items  is  $41,563.65,  which  may  stand  as 
a  proper  working  capital  for  this  corporation,  including  materi- 
als and  supplies. 

Rdte  Base. 

We,  therefore,  have  for  rate-making  purposes: 

Fixed  capital $516,670.54 

Working  capital    41,563.65 

Rate  base $668^4.1» 

Rdte  of  Return. 

In  determining  the  price  to  be  charged  for  gas,  the  Public 
Service  Commissions  Law,  §  72,  commands  that,  among  other 
things,  consideration  should  be  given  to  a  reasonable  average  re- 
turn upon  capital  actually  expended,  and  to  the  necessity  of 
making  reservations  out  of  income  for-  surplus  and  contingencies. 

Under  the  decisions,  we  have  attempted  to  find  the  present 
value  of  the  property  upon  which  a  return  should  be  made, 
generally  following  the  theory  that  the  original  cost,  without  tak- 
ing into  consideration  depreciation  from  use  or  obsolescence, 
should  be  taken  in  fixing  present  actual  value.  Certain  modifica- 
tions of  this  general  principle  relative  to  land,  buildings,  and 
minor  items  were  noted  as  the  computation  progressed. 

[14]  For  the  purpose  of  obtaining  a  reasonable  return  upon 
the  value  of  the  property  of  this  company,  and  for  the  necessity 
of  making  reservations  out  of  income  for  surplus  and  contin- 
gencies, a  rate  of  8  per  cent  will  be  fixed,  in  accordance  with  the 
somewhat  frequent  usage  of  this  Commission.  In  addition  to 
this  allowance,  there  will  subsequently  be  included  in  the  allow- 
able annual  expenses  a  sum  to  meet  accruing  depreciation.  This 
is,  in  a  sense,  an  allowance  to  meet  contingencies,  but  in  addition 
to  that  allowance,  and  for  the  purpose  also  of  producing  a  return 
on  the  value  of  the  capital  invested,  8  per  cent  will  be  taken  as 

P.U.R.1921D. 
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the  proper  rate.  In  order  to  obtain  this  rate  upon  the  rate  base 
xis  fixed^  the  company  is  entitled  annually  to  the  sum  of  $44,658.- 
74. 

Operating  Expenses. 

The  company  has  submitted  at  the  outset  of  this  case  an 
exhibit,  showing  its  operating  expenses  for  twelve  months  ending 
September  30,  1920.  It  claims,  however,  that  for  the  future  the 
costs  of  operation  will  increase.  This  is  based  largely  upon  the 
cost  of  the  commodities  entering  into  the  production  of  gas,  and 
especially  gas  oil.  It  is  said  that  gas  oil  is  at  present  costing  the 
company  14.307  cents  per  gallon,  and  it  is  urged  that  this  figure 
be  taken  into  consideration  in  fixing  the  probable  cost  of  pro- 
duction. 

In  brief  of  counsel,  we  are  urged  to  take  judicial  notice  of  the 
fact  that  the  Consolidated  Gas  Company  of  the  city  of  New 
York  entered  into  a  contract  for  six  months'  supply  of  gas  oil 
at  12  J  cents  per  gallon,  at  the  refinery.  We  understand  that  this 
price  in  question  is  the  price  paid  at  the  gas  plant,  but  however 
that  may  be,  our  attention  has  lately  been  called  to  the  further 
fact  that  the  Rochester  Gas  &  Electric  Corporation  has  entered 
into  a  contract  for  a  supply  of  five  million  gallons  of  gas  oil  at 
^J  cents  per  gallon.  Evidence  introduced  by  the  city  showed 
quotations  for  gas  oil  at  a  very  much  reduced  rate.  This,  how- 
ever, is  for  spot  oil,  and  the  inadvisability  of  a  company  of  the 
magnitude  of  the  one  here  involved  depending  upon  spot  sales 
has  been  frequently  spoken  of  by  this  Coipmission. 

The  city  is  willing  to  take  the  prices  incurred  during  the  12 
months  ending  September  30,  1920,  in  estimating  the  costs  of 
operation,  and,  in  view  of  the  falling  market,  it  is  believed  that 
this  proposition  is  extremely  fair  to  the  corporation,  and  that  if 
in  the  rate  making  in  this  case  it  is  allowed  the  actual  expenses 
incurred  in  those  twelve  months,  it  would  be,  to  say  the  least, 
fairly  treated.  The  price  paid  for  gas  oil  during  this  period  was 
9.8  cents,  slightly  in  excess  of  the  large  Rochester  contract  pre- 
viously referred  to. 

The  operating  expenses  for  a  period  of  twelve  months,  exclud- 
ing amortisation  but  including  taxes  and  uncollectible  bills,  was 
«116,781.54. 

P.U.R.1921D. 
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Amortization. 

[15]  The  controversy  here  between  the  parties  is  as  to  the 
rate  to  be  allowed.  The  company  originally  claimed  for  this 
item  $11,371.67,  which  was  about  2^  per  cent  on  the  tangible 
property,  excluding  the  land.  In  a  revision  in  their  exhibit  in 
this  record  they  increased  the  item  to  $12,902.46,  which  is  2.84: 
per  cent  of  the  tangible  property,  including  land,  pjid  3.04  per 
cent  of  such  property,  excluding  land.  The  city  claims  allow- 
ance should  be  limited  to  $7,067.94,  which  is  arrived  at  by  a 
weighted  average  on  the  various  items,  but  which  results  in  prac- 
tically 2  per  cent  on  the  tangible  property,  excluding  the  land. 
A  proper  disposition  of  this  matter  would  be  to  allow  2^  per 
cent  on  the  tangible  property,  excluding  the  land,  per  annum. 
The  amount  of  such  property  is  $430,436.13,  2^  per  cent  of 
which  is  $10,760.90. 

Allowable  Earnings. 

The  annual  amount  of  revenue  which  should  be  secured  to  the 
company,  therefore,  is  the  sum  of  the  following  items,  namely: 

Return  at  S  per  cent  $44,668.74 

Operating  expenses,  including  taxes    - 116,781.54 

General  amortization   10,760.90 

$172,201.18 
Deducting  miscellaneous  revenue 442.67 

leaves,  to  be  secured  from  sales  qf  gas  $171,758.51 

Service  Charge. 

It  was  the  installation  of  this  species  of  charges  that  started 
this  controversy.  The  first  tariff  change  made  by  the  company 
was  the  addition  of  service  charge  of  $1  per  month  per  meter  to 
the  previous  consumption  chai^.  At  the  time  of  the  first  hear- 
ing, the  tariff  was  materially  changed.  The  service  charge 
was  reduced  from  $1  to  76  cents  per  month,  whereas  the  con- 
sumption charge  was  very  substantially  raised  from  $1.30  to 
$2.35  per  thousand  cubic  feet. 

Much  is  said  on  the  part  of  counsel  in  regard  to  the  service 
charge.  The  city  urges  its  illegality,  and  further  suggests  that 
if  the  charge  is  l^al  it  should  be  graded  in  proportion  to  the 
size  of  the  meter  used.     Both  of  these  contentions  have  been 

F.U.R.1921D. 
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disaUowed  by  this  Commission,  and  in  numerous  cases  the  serv- 
ice charge  has  been  sustained. 

In  the  eases  against  the  TJtica  Gas  &  Electric  Company,  the 
opinion  of  Commissioner  VanNamee  sets  forth  the  various  de- 
cisions in  this  and  sister  jurisdictions,  supporting  the  service 
charge.  The  reasons  for  it  have  been  frequently  stated,  and  are 
set  forth  at  length  in  the  opinion  of  Commissioner  Irvine  in  the 
case  of  the  Kochester  Gas  &  Electric  Corporation. 

[16]  The  suggestion  that  the  service  charge  should  be  a 
graded  one,  in  proportion  to  the  size  of  the  meters,  was  disal- 
lowed by  the  Commission  in  the  case  of  the  Fulton  County  Gas 
&  Electric  Company,  where  a  graded  charge  was  canceled  and  a 
flat  service  charge  instituted  in  place  thereof.  It  is  unnecessary 
here  to  make  further  comment  on  this  matter.  The  service 
charge  in  the  view  of  this  Commission  is  a  proper  one,  and  a  flat 
service  charge  should  be  permitted  for  a  reasonable  amount. 

The  following  is  a  computation  of  the  various  items  which 
are  considered  proper  in  fixing  this  charge.  It  omits  all  items 
for  return  on  investment  in  or  the  depreciation  of  meters,  in 
order  that  no  question  may  arise  that  a  violation  of  §  66  of  the 
Transportations  Corporations  Law  is  being  authorized. 


Account. 


Total  for 
Year. 


Percentage 

to  Service 

Charge. 


Amount 

to  Service 

Charge. 


Installation  work   

Repairs  gas  services 

Commercial  expenses  

General  administration 

Insurance    

General  stationery  and  printing  . . 
Depreciation  on  services — 3  per  cent 
of  $37,686.57    

Total  operating  cost — Service   .... 

Uncollectible  bills 

Return  on  investment  in   services,  8 
per  cent  on  $37,686.57   


$2,939.78 
2,734.60 
7,245.11 
7,654.53 
1,651.01 
80.75 


315.00 


100 

100 

100 

20 

25 

80 


100 


$2,039.78 

2,734.60 

7,245.11 

1,530.90 

412.75 

64.60 

1,130.60 


$16,058.34 
315.00 

3,014.94 


$19.38S.28 


4750 
35  cents 


Average  number  of  meters  in  service   

Service  charge  per  meter  per  month  

The  revenue  from  this  source  would  approximate  $19,950, 
leaving  to  be  received  from  the  gas  consumed,  $151,808.51.    In 
the  year  ending  September  30,  1920,  as  shown  by  exhibit  intro- 
P.U.R.1921D. 
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duced  by  the  company,  74,182,000  cubic  feet  of  gas  was  sold« 
It  is  urged  by  the  company  that  a  much  less  quantity  will  be  sold 
in  the  future  under  the  present  rate  on  account  of  the  increase  in 
prica  It  is  stated  that  476  meters  have  actually  been  removed 
since  the  inauguration  of  the  service  charge. 

This,  however,  is  explained  by  the  fact  as  stated  by  one  of  the 
company's  officers  on  the  stand,  that  many  customers  use  gas 
only  for  cooking  and  water-heating  purposes  during  the  summer 
when  the  coal  ranges  are  not  in  operation*  Naturally  they  desire 
to  avoid  payment  of  the  service  charge  during  the  time  when 
they  have  little  or  no  use  for  the  commodity  and  the  meters  were 
removed  accordingly.  They  will  undoubtedly  be  reinstalled  as 
the  hot  weather  approaches,  and  although  the  price  of  gas  has 
been  substantially  increased,  it  has  not  been  increased  in  greater 
proportion  than  other  kinds  of  fuel. 

There  is  no  reason  to  suppose  there  will  be  any  decrease  in  con- 
sumption. If,  however,  there  were,  it  would  affect  all  the  com- 
putations as  to  the  cost  of  production,  and  the  operating  ex- 
penses heretofore  allowed  would  be  reduced  accordingly.  There 
has  been  a  steady  and  constant  growth  of  the  sale  of  gas  in  the 
city  of  Cohoes,  as  shown  by  its  annual  reports  as  follows: 

Year  ending  September  30,  1914  55,995,200  cu.  ft. 

Year  ending  September  30,  1915   56,194,970  cu.  ft. 

Year  ending  September  30,  1916  57,864,700  cu.  ft. 

Year  ending  September  30,  1917  62,379,200  cu.  ft. 

Year  ending  September  30,  1918  66,639,000  cu.  ft. 

Year  ending  September  30,  1919   . . .' 69,477,000  cu.  ft. 

Year  ending  September  30,  1920   74,182,000  cu.  ft. 

There  is  no  reason  to  expect  that  this  steady  growth  will 
cease. 

In  order  to  obtain  a  revenue  of  $151,808.51  from  74,182, 
thousand  cubic  feet  of  gas,  a  rate  of  $2.05  is  necessarily  charge- 
able. In  view  of  the  unsettled  financial  and  economic  condi- 
tions generally,  the  period  of  effectiveness  of  the  order  to  be 
specified,  as  required  by  §  72  of  the  Public  Service  Commissions 
Law,  should  be  brief.  A  six  months  period  of  repose  will  be 
adequate  and  after  that  either  party  may  apply  for  further  modi- 
fication of  the  rate. 

All  concur. 
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COMPANY. 

Return  —  Operating  expenses  —  Maintenance  and  depreciation, 

1.  An  allowance  of  10.9  per  cent  for  curreilt  maintenance  and 
depreciation  of  a  telephone  property  is  adequate. 

Return.  —  Reasonableness  as  a  whole  — •  State'Wide  telephone  system. 

2.  The  revenue  and  properties  of  a  telephone  company  were  consid- 
ered in  a  state-wide  aspect  for  the  purpose  of  determining  whether  the 
contractual  relations  between  the  company  and  the  American  Telephone 
&  Telegraph  Company  were  upon  an  equitable  basis  and  properly  re- 
lated to  the  value  of  the  property  and  operating  costs  contributed  to 
the  service  by  each  of  the  parties  to  the  contract. 

Rates  —  Potper  of  sUUe  —  Undue  intrastate  burden, 

3.  The  refusal  of  a  state  to  allow  a  parent  telephone  company  to 
place  upon  local  service  an  excessive  portion  of  the  burden  and  expense 
of  developing  and  operating  the  long-distance  business,  does  not  con- 
flict with  the  principle  that  a  state  may  not  make  rates  for  intrastate 
service  which  yield  less  than  a  fair  return  on  the  theory  of  compensa- 
tory profits  on  interstate  rates. 

Rates  —  Telephones  —  Increase, 

4.  A  flat  increase  of  25  cents  per  month  for  residence  phones  and 
an  increase  of  10  per  cent,  not  to  exceed  50  cents  per  month,  for  busi- 
ness phones,  was  allowed  a  telephone  company,  requiring  additional 
revenue  but  unable  to  justify  permanent  adequate  rates. 

Service  —  Duty  to  serve  — •  Telephones. 

6.  A  telephone  utility  having  ability  to  serve  should  provide  facili- 
ties which  adequate  service  demands  and  is  not  excused  from  its  duty 
pending  an  application  for  increased  rates,  on  the  ground  that  addi- 
tional capital  investment  could  not  be  justified  or  additional  capital 
provided  unless  it  could  charge  rates  that  would  make  a  better  show- 
ing of  return  upon  investment. 


Telephones  —  Oovemment  control  —  Operation  at  a  loss. 

Statement  that  the  Government  operated  the  lines  of  the  Ameri- 
can Telephone  &  Telegraph  Company  at  a  loss  of  more  than  $3,000,000 
during  the  twelve  months  of  Crovernment  control,  p.  461. 
Telephones  —  Wages  of  operators. 

Discussion  of  the  technical  requirements  of  telephone  workers  and 
the  desirability  of  fair  wages,  p.  461. 
Mates  —  Reasonableness  —  Blatiket  increase  —  Telephones, 

Discussion  of  the  reasonableness  of  making  a  flat  increase  rather 
thaa  a  percentage  increase  in  telephone  rates  throughout  a  state,  p.  462. 

(Leb,  Chairman,  dissents.) 

[May  31,  1921.] 
P.U.R.1921D. 
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Petition  for  authority  to  increase  telephone  rates ;  increase 
of  25  cents  per  month  for  residence  phones  and  10  per  cent  of 
present  rates  on  business  phones,  authorized. 

Appearances :  Mr.  Hunt  Chipley  and  Mr.  James  H.  Pou,  for 
the  Southern  Bell  Telephone  &  Telegraph  Company;  Mr.  John 
W.  Hinsdale,  Junior,  for  the  City  of  Raleigh;  Mr.  C.  A.  Hines, 
for  the  City  of  Greensboro ;  Mr.  Robert  Ruark,  for  the  City  of 
Wilmington ;  Mr.  J.  A.  Bell,  for  the  City  of  Charlotte,  and  Col. 
Albert  L.  Cox,  Chairman  of  Committee  representing  various 
cities  of  the  State. 

By  the  Commission:  The  Southern  Bell  Telephone  &  Tele- 
graph Company,  hereinafter  designated  as  the  petitioner,  in  this 
proceeding,  is  engaged  in  furnishing  one  of  the  public  services 
so  essential  to  commercial  and  social  life  as  to  place  beyond  ques- 
tion its  right  to  charge  rates  for  its  service  that  will  yield  a  fair 
return  upon  the  property,  and  such  rate  of  return  as  will  main- 
tain confidence  of  the  investing  public  and  attract  new  capital  to 
provide  facilities  to  meet  the  continually  widening  spread  of  ad- 
ditional demand  for  telephone  service. 

During  the  war  period  of  Federal  control  of  the  property  of 
the  petitioner,  its  rates  for  both  local  exchange  and  long  dis- 
tance service  were  increased  by  the  Postmaster  General,  and 
general  rules  and  regulations  acLopted  with  respect  to  its  service 
which  materially  increased  its  revenue.  Under  these  rates  its 
exchange  revenue  was  increased  24.47  per  cent  and  its  toll  rev- 
enue 20.30  per  cent.  At  the  termination  of  Federal  control,  the 
Corporation  Commission  tentatively  approved  such  increased 
rates  and  r^ulations,  as  was  done  by  regulatory  Commissions 
generally  in  other  states.  There  has  been  no  diminution  in  the 
volume  of  its  exchange  business  at  the  higher  rates.  There 
has  been  a  material  reduction  in  the  volume  of  its  toll  business 
concurrent  with  the  period  of  business  depression. 

Contentions  of  Petitioner. 

The  petitioner  alleges  that  the  rate  of  return,  under  these  in- 
creased charges,  is  inadequate.  It  asks  to  be  authorized  to  charge 
rates  for  exchange  service  that  would  average  for  all  of  its 

exchanges  in  this  state  a  further  increase  of  22.11  per  cent.    "No 
P.UJt.l921D. 
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increase  in  toll  rates  is  requested.  The  petitioner  shows  that 
the  net  return  earned  in  the  year  1920,  upon  the  basis  of  the 
average  investment  in  the  property  for  the  year  of  $4,480,381, 
v^as  3.83  per  cent. 

.  While  the  rates  of  the  petitioner  were  increased  in  1919  a  com- 
posit  average  of  22.88  per  cent,  its  operating  expenses  in  1920 
show  an  increase  over  the  prewar  yeai*  1916  of  170  per  cent,  and 
in  1920  over  1919,  30  per  cent. 

Some  operating  economies  will  be  possible  in  1921  as  com- 
pared with  1920,  but  J;he  petitioner  insists  that  these  will  not  be 
substantial.  Its  operating  expenses  were  upon  a  higher  level  in 
the  latter  part  of  1920  than  in  the  first  part.  It  is  of  general 
knowledge  that  wages  in  the  telephone  industry  have  been  upon 
a  low  level.  This  has  been  particularly  true  of  telephone  oper- 
ators. These  wages  will  never  go  back,  and  should  not  go  back, 
to  the  old  level.  The  petitioner  estimates  that  upon  the  basis  of 
the  increase  in  exchange  rates  of  22.11  per  cent,  its  net  return 
pnder  these  rates  upon  its  average  investment  will  be  5.61  per 
cent. 

The  petitioner  further  shows  that  it  now  has  applications 
pending  for  the  installation  of  thirty-five  hundred  additional 
telephones  in  this  state;  that  many  of  these  have  been  on  their 
waiting  list  for  months,  and  that  $458,000  of  new  capital  must 
be  provided  to  furnish  the  facilities  for  extending  its  service  to 
these  waiting  patrons  who  are  now  denied  telephone  service,  and 
it  estimates  that  an  equal  amount  of  new  capital  must  be  pro- 
vided annually  to  take  care  of  the  growth  of  demand  for  service. 

Under  this  showing,  the  petitioner  has  made  otit  a  prima 
facie  case.  Clearly,  3.83  per  cent  is  not  a  fair  return  upon 
capital  now  invested  in  the  business,  nor  such  rate  of  return  as 
could  be  expected  to  attract  new  capital  for  necessary  extensions. 
But  before  determining  the  uncertain  elements  in  this  case 
favorable  to  a  further  general  increase  in  rate  schedules  under 
present  conditions,  it  seems  appropriate  and  necessary  to  scru- 
tinize and  analyze  every  element  of  the  case  before  us. 

Expenditures  for  Repairs  and  Reserve  for  Depreciation, 

An  important  element  in  any  rate  investigation  is  the  amount 

of  reserve  that  should  be  set  up  out  of  earnings  for  depreciation. 
P.U.K.1921D.  29 
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This  item  represents  a  sum  taken  from  the  annual  earnings  of 
the  property  and  set  aside  to  take  care  of  the  replacement  of  such 
physical  property  as  will  have  to  be  replaced  by  reason  of  age, 
wear  or  obsolescence.    The  proper  amount  of  such  annual  reserve 
from  opeiating  receipts  depends  upon  the  depreciable  character 
of  the  property,  the  temporary  or  durable  character  of  construc- 
tion, and  the  character  of  current  maintenance  which  it  receives 
as   distinguished   from   deferred  maintenance  or  depreciation. 
The  necessity  for  reserve  for  deferred  maintenance  will  increase 
or  decrease  in  the  proportion  that  the  property  is  maintained  by 
current  repairs  and  replacements  chargeable  to  current  main- 
tenance, so  that  the  two  items  must  be  considered  together.     De- 
preciation is  nothing  more  nor  less  than  a  reserve  for  deferred 
maintenance.     If  a  property  were  absolutely  maintained  from 
year  to  year  in  perfect  working  condition,  and  all  necessary  re- 
newals   and    substitutions    provided    out    of    current    revenue, 
there  would  be  no  necessity  for  a  depreciation  reserve ;  but  this 
cannot  be  done  without  in  some  years  drawing  upon  current 
revenue  receipts  more  heavily  than  could  be  supplied  from  that 
source.     The  necessity  for  actual  renewal  of  the  property  does 
not  distribute  evenly  over  annual  periods,  and  for  this  reason 
some  reserve  should  be  set  up  each  year  for  deferred  mainte- 
nance, so  that  when  the  necessity  for  renewal  of  more  than  an 
average  proportion  of  the  property  falls  in  one  year,  it  can  be 
provided  for  out  of  the  depreciation  reserve. 

[1]  In  a  general  way  we  understand  that  accounting  methods 
of  the  Bell  system  cover  all  the  refinements  of  accuracy  and 
thoroughness  to  meet  every  reasonable  contingency,  and  that  the 
Bell  properties  are  constructed  upon  the  most  approved  engineer- 
ing plans,  and  are  given  the  benefit  of  the  most  thorough  system 
of  maintenance  intended  to  keep  the  properties  at  all  times  up 
to  a  high  standard  of  physical  condition.  The  petitioner  is,  of 
course,  to  be  commended  and  not  penalized  for  this  sound  policy, 
and  adetjnate  maintenance  reserve  is  not  only  permissible  but 
should  be  required  with  respect  to  facilities  furnishing  a  nec- 
essary public  service,  as  a  guarantee  of  continuity  of  efficient 
service;  but  we  are  considering  whether  an  annual  reserve  for 
depreciation  from  the  petitioner's  current  revenue  of  $247,794, 

after  expenditure  for  current  maintenance  of  $297,628  is  exces- 
P.r.R.1021D. 
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rive.  Eliminating  from  its  investment  account  the  nondeprecia- 
ble items  of  working  capital  and  land,  these  figures  represent  13 
per  cent  of  the  average  investment  in  the  property  and  32.3  per 
cent  of  its  gross  revenue.  The  amount  reserved  for  depreciation, 
if  set  aside  annually  at  interest,  would  become  sufficient  to  entire- 
ly reproduce  the  whole  property  in  about  twelve  years.  The 
parent  American  Telephone  &  Telegi'aph  Company  finds  that 
all  the  companies  comprising  the  Bell  system  in  the  United 
States  spent  an  average  of  5.6  per  cent  for  maintenance  and  re- 
served an  average  of  5.3  per  cent  for  depreciation  for  the  year 
1920,  and  that  %y  means  of  these  charges  against  revenue  the 
property  has  been  maintained  in  good  condition  and  adequate 
provision  has  been  made  for  the  protection  of  the  investment." 
(p.  36  Annual  Report  American  Telephone  &  Telegraph  Com- 
pany, 1920.)  The  amount  shown  in  petitioner's  statement  as 
expenditure  for  current  maintenance  is,  of  course,  an  Qxact  ac- 
count for  its  expenditures  for  this  purpose,  but  this  does  not  es- 
tablish it  as  a  reasonable  average  annual  expenditure,  and  it  is 
perhaps  explained  by  its  having  performed  more  than  an  aver- 
age amount  of  repair  work  during  that  year.  We  also  under- 
stand that  the  same  schedule  of  depreciation,  applied  to  specific 
properties  in  different  states  or  groups,  would  result  in  some 
variation  in  total  average  percentage,  on  account  of  differing 
character  of  construction ;  but  we  are  of  the  opinion,  and,  for  the 
purposes  of  this  order,  find,  that  the  average  amount  which  the 
parent  company  has  found  to  be  ample  for  these  purposes,  a 
total  of  10.9  per  cent  for  both  current  maintenance  and  depre- 
ciation, is  adequate  to  maintain  and  preserve  its  property  in  this 
fitate. 

Relations  with  Parent  Company. 

Another  point  of  disagreement  with  the  contentions  of  the 
petitioner  arises  from  its  contractual  relations  with  the  Ameri- 
can Telephone  &  Telegraph  Company, 

We  now  have  before  us  in  this  record,  and  in  reports  on  file 
with  us,  and  in  the  facts  of  general  knowletlge  and  acccptanccj  a 
clear  conception  of  the  general  plan  upon  which  the  telephone 
business  embraced  within  the  Bell  System  is  conducted. 

The  parent  company  is  the  American  Telephone  &  Tel^raph 

P.U.R.1921D. 
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Company.  Its  dommating  position  in  the  telephone  industry  is 
nktidn-wide.  A  web  of  long  distance  toll  lines  throughout  the 
country  is  held  by  it  in  direct  ownership.  It  owns  induction 
cerils,  transmitters  and  receivers  used  by  subsidiary  companies, 
.and*  its  ownership  of  other  local  property — excaanges  and  local 
toll  lines — is  none  the  less  absolute  because  held  through  the 
irieans  of  ownership  of  all  the  stock  of  subsidiary  companies. 
Quoting  from  testimony  of  Mr.  J.  M.  B.  Hoxsey,  vice-president, 
#  page^  8 : — 

^^Q.  Who  owns  the  stock  (of  the  Southern  Bell  Telephone  & 
Telegraph  Company)  ? 

"A,  The  American  Telephone  &  Telegraph  Company,  out- 
right." 

There  are  eighteen  of  these  subsidiary  companies  which  cover 
th-e  entire  map  of  the  United  States,  (p.  30,  Annual  Report, 
American  Telephone  &  Telegraph  Company,  1920.) 

The  petitioner  in  this  case,  the  Southern  Bell  Telephone  & 
Telegraph  Company,  i^  a  typical  subsidiary  company,  owning 
local  telephone  exchange  and  toll  line  property  in  five  states,  and 
operating  both  the  properties  held  by  it  and  the  long  distance 
lines  owned  by  the  parent  company  in  its  territory. 
•  These  subsidiary  companies  are  the  pioneers  in  developing  and 
extending  local  telephone  service,  which  in  turn  develops  busi- 
ness for  the  long  distance  trunk  lines.  They  not  only  develop 
the  business  and  furnish  the  facilities  which  put  the  telephone 
user  in  touch  with  the  American  Telephone  &  Telegraph  Com- 
pany long  distance  lines,  but  the  subsidiary  companies  actually 
perform  all  the  operating  services  for  the  parent  company.  Mr. 
Hoxsey,  page  337 : — 

"Q.  The  American  Telephone  &  Telegraph  Company  does  not 
have  any  operating  expenses  whatever  with  respect  to  its  North 
Carolina  business  except  the  maintenance  of  its  lines  in  the  state, 
does  it? 

"A.  It  has  the  maintenance  of  its  lines. 

*^Q.  All  the  handling  of  the  business  is  done  by  the  Bell  or  the 
independent  companies? 

^^A.  Yes,  sir.'' 

With  a  nation-wide  organization  of  subsidiary  companies, 
operating  on  the  same  general  plan,  it  can  be  seen  that  the  only 
P.U.R.1921D. 
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service  performed  by  the  American  Telephone  &  Telegraph  Qpipr 
pany,  with  respect  to  toll  messages  is  in  the  mere  ownership  an^ 
maintenance  of  the  long  distance  wires.  The  local  properties  are 
owned  and  all  other  services  are  performed  and  expenses  borne 
by  the  subsidiary  company.  With  this  conception  of  the  service 
in  mind,  let's  inquire  into  the  division  of  revenue  earned  for  sp 
much  of  the  toll  business  as  is  handled  over  the  wires  of  the 
American  Telephone  &  Telegraph  Company. 

The  revenue  collected  by  the  Bell  exchanges  for  1920^  in  this 
state,  for  messages  going  over  the  American  Telephone  &  Tele- 
graph Company  wires,  was  $150,855,  and  similar  reveriiie 
originating  with  independent  companies  in  this  state  was  $77,- 
581,  total  $228,436.  Of  the  $150,855  for  messages  handled  by 
Bell  exchanges,  the  Bell  received  $18,992,  and  the  American 
leceived  $131,863.  For  furnishing  all  the  local  facilities  and 
all  the  operating  costs  the  Bell  received  12^  per  cent  of  the 
revenue,  and  for  mere  ownership  and  maintenance  of  the  con- 
necting long  distance  wires  the  American  Telephone  &  Tele- 
graph Company  received  87^  per  cent  of  the  revenue.  The  Bell 
Company  furnished  all  the  facilities  and  operating  expenses  at 
each  end  of  the  line,  for  messages  originating  and  terminatiiig 
within  its  territory,  and  if  the  message  terminates  outside  of  its 
territory,  its  performance  is  equivalent  to  furnishing  all  the 
facilities  and  operating  costs  at  each  end  of  the  line,  for  it  fur- 
nishes without  any  compensation  the  property  and  services  foi* 
handling  messages  inbound  from  points  beyond  its  territory. 

The  Bell  Company  has  twenty-eight  exchanges  in  this  state. 
Its  division  of  revenue  for  handling  this  long  distance  toll  busi- 
ness, $18,992,  for  the  year  1920,  at  all  these  exchanges,  would 
barely  pay  one  continuous  operator  on  eight-hour  shifts,  at  ten  of 
its  larger  exchanges,  at  $50  per  month  each,  to  say  nothing  of 
the  use  and  value  and  maintenance  of  its  property  devoted  to  this 
service. 

Whatever  the  history  and  purpose  behind  the  contractual  te- 
lations  between  these  companies,  in  the  handling  of  toll  messages, 
and  in  the  much  mooted  contract  by  which  the  parent  company 
receives  4^  per  cent  of  all  the  gross  revenue  of  the  subsidiary 
company,  the  plain  effect  of  these  contracts  is  to  deplete  the  rev- 
enues of  this  petitioner  and  the  revenue  that  would  be  assignable 
P.U.R.1921D. 
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to  its  operations  in  this  state,  if  the  whole  property  were  operated 
by  its  real  owner  as  a  single  unit,  and  explains  at  least  in  part 
why  the  subsidiary  company  always  shows  thin  earnings,  while 
the  parent  company  has  for  thirty-seven  years  paid  liberal  divi- 
dends annually,  and  built  up  a  reserve  of  ninety-six  million  dol- 
lars, and  in  the  year  1920  paid  its  regular  dividend  of  8  per 
cent,  set  aside  eight  million  dollars  as  additional  reserve  for  con- 
tingencies, and  added  $8,444,422.00  to  its  surplus  (p.  46,  An- 
nual Keport,  American  Telephone  &  Telegraph  Company, 
1920),  and  while  this  case  was  pending  increased  its  regular 
dividend  rate  from  8  to  9  per  cent.  It  seems  fair  to  add.  as 
showing  the  rate  of  return  demanded  by  the  investing  public  at 
this  time,  that  upon  this  showing  its  stock  is  selling  on  the 
market  at  a  slight  premium  of  about  four  points. 

In  the  initial  stage  of  this  proceeding,  the  petitioner  set  out 
the  contention  that  in  this  investigation  the  Commission  should 
take  all  of  its  property  and  revenue  within  the  state,  including 
the  state  proportion  of  interstate  tolls  for  messages  going  over  its 
own  lines,  and  make  a  schedule  of  rates  that  would  give  it  a  fair 
return  on  all  its  property  in  the  state.  Let's  hear  its  well  in- 
formed vice-president,  Mr.  J.  M.  B.  Hoxsey,  state  this  conten- 
tion:— 

"Q.  Do  you  regard  each  exchange  as  a  separate  unit,  and  to 
be  so  treated  in  the  operation  of  the  business  of  this  Company 
in  North  Carolina  or  elsewhere? 

"A..  It  is  impossible  to  so  regard  it.  In  the  first  place,  to  do 
it  would  disrupt  the  service  and  close  a  great  majority  of  the 
exchanges;  in  the  second  place,  it  is  impossible  to  tell  the  cost, 
the  net  cost,  the  net  receipts  at  each  exchange  with  a  sufficient  de- 
gree of  accuracy  to  permit  it,    .    .    • 

"Q.  What  difference,  if  any,  is  there  between  the  service  fur- 
nished locally,  known  as  the  local  exchange  and  that  known  as 
toll  service? 

"A.  The  service  is  absolutely  alike  in  kind;  they  differ  only 
in  the  distance  intervening  between  the  two  subscribers.  The 
same  character  of  apparatus  is  used  throughout  all  exchange 
plants,  with  the  single  exception  of  measured  service  meters, 
which  are  used  more  or  less  in  the  operation  of  the  toll  business. 

P.U.R.1921D. 


Digitized  by 


Google 


RE  SOUTHERN  BELL  TELEPH,  k  TBLEG.  CO.       455 

'^Q.  Is  there  any  such  thin^  as  toll  communication  being  had 
in  and  of  itself  without  taking  into  use  the  exchange  ? 

"A.  It  is  conceivable,  yes,  to  take  a  toll  pay  station  connected 
directly  with  tl\e  toll  board  and  not  used  at  all  for  local  business 
and  take  a  message  through  the  toll  board  to  another  like  toll 
station  at  a  distant  point — ^no,  I  cannot  conceive  of  any  toll  mes- 
sage which  would  not  use  some  exchange. 

"Q.  In  either  exchange  or  toll  stations,  do  you  not  use  iden- 
tically the  same  apparatus  ? 

"A.  You  do. 

"Q.  And  the  method  of  operation  the  same  ? 

"A.  Yes,  except  certain  records.    .    .    . 

^'Q.  Then  will  you  explain  why  it  is  not  possible  to  segregate 
or  separate  the  exchange  investment  from  the  toll  and  the  ex- 
jyense  ? 

"A.  In  the  first  place  it  is,  I  believe,  absolutely  impossible  to 
separate  the  exchange  and  toll  investment  and  expenses.  The 
revenue  could  readily  be  separated,  but,  due  to  the  fact  that  so 
much  of  the  exchange  property  is  utilized  in  handling  toll  busi- 
ness; that  the  same  employees  are  utilized  in  handling  toll  and 
exchange  business,  we  have  found  it  impossible  to  separate  it 
for  any  purpose,  I  have  studied  this  question  considerably.  In 
1903,  the  American  Telephone  Company  got  out  a  very  elaborate 
system  for  making  this  division,  and  a  conference  was  called  of 
all  the  auditors  and  presidents,  in  Boston,  and  we  were  there  a 
week,  but  it  amounted  to  nothing  when  we  got  through.  We  have 
tried  every  means,  and  I  have  never  seen,  or  do  I  believe  it 
exists,  any  method  devised  for  separating  the  cost  of  exchange 
and  toll.    .    .    . 

"Q.  You  have  dealt  in  State-wide  totals  ? 

"A.  We  can  only  deal  with  State-wide  totals."  (p.  13-18 
Testimony.) 

[2]  If  this  contention  is  sound  with  respect  to  the  revenues 

and  property  of  the  American  Telephone  &  Telegraph  Company, 

which  it  has  in  this  state  through  its  ownership  of  all  the  stock 

of  the  Southern  Bell  Telephone  &  Telegraph  Company,  why  not 

disregard  the  mere  fiction  of  distinction  between  the  revenue  and 

properties  of  these  companies,  and  let  it  extend  to  its  logical 

boundaries  and  include  the  necessarily  inter-related  revenue  and 
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property  within  the  state  held  directly  by  the  American  Tele- 
phone &  Telegraph  Company,  at  least  for  the  purpose  of  de- 
termining if  the  contractual  relations  between  these  companies 
are  upon  an  equitable  basis  and  properly  related  to  the  value  of 
the  property  and  operating  costs  contributed  to  the  service  by- 
each  of  the  pai'ties  to  the  contract  ? 

**The  legal  fiction  of  distinct  corporate  existence  may  also  be 
disregarded  in  a  case  where  a  coi-poration  is  so  organized  and 
controlled,  and  its  affairs  are  so  conducted,  as  to  make  it  merely 
an  instrumentality,  conduit  or  adjunct  of  another  corporation." 
Interstate  Teleg.  Co.  v.  Baltimore  &  0.  Teleg.  Co.  51  Fed.  49 ; 
affirmed  54  Fed.  50. 

There  is  all  the  more  reason  for  giving  consideration  to  the 
combined  properties  in  this  state  and  the  revenues  earned  in 
this  state  since  their  executive  officer  testifies  that  all  the  experts 
of  both  companies  have  been  unable  to  devise  any  satisfactory 
means  of  apportioning  cost  as  between  the  exchange  and  toll  busi- 
ness. 

To  the  objection  that  the  revenue  collected  in  this  state  for 
the  American  Telephone  &  Telegraph  Company  is  for  messages 
going  beyond  the  state,  and,  therefore,  earned  in  part  beyond  the 
state,  we  again  quote  from  the  testimony  of  Mr.  Hoxsey,  with 
reference  to  interstate  messages  over  Bell  lines,  conclusive  upon 
the  point  that  revenue  collected  on  outbound  messages  represents 
accurately  the  proportion  of  tolls  actually  accruing  to  the  lines 
within  the  state: — 

'•Q.  Can  you  tell  me,  in  round  numbers,  what  revenue  is  de- 
rived by  the  Bell  in  North  Carolina  from  tolls  originating  out  of 
the  state  ? 

'^A.  I  haven't  the  figure.  What  I  have  done  is  this.  I  have 
credited  to  Xorth  Carolina  every  dollar  of  interstate  and  intra- 
state line  eai'nings  originating  in  North  Carolina,  whether  it  lay 
entirely  in  Xorth  Carolina  or  went  to  South  Carolina,  Georgia, 
or  Florida.  Now,  I  have  made  studies  in  the  past,  which  would 
be  very  difficult  to  duplicate,  showing  that  the  originating  busi- 
ness in  North  Carolina  is  substantially  the  same — ^within  less 
than  one  per  cent  the  same — as  North  Carolina's  proportion  of 
both  inward  and  outward  business ;  what  we  term  line  earnings. 
In  other  words,  when  I  give  North  Carolina  credit  for  a  message 
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all  the  way  to  some  point  in  Georgia,  I  am  crediting  it  with 
something  earned  in  South  Carolina  and  Georgia,  and  that  off- 
sets earnings  in  iN'orth  Carolina  on  a  message  that  comes  from 
these  points,  which  evens  itself  up/'     (p.  326-7), 

[Z']   Since  the  investigation  took  the  form  of  inquiry,  we  are 
now   considering  the  petitioner  filed  brief  with  elaborate'  quo- 
tation of  authorities,  and  stressing  particularly  Smyth  v.  Ames, 
169  U.  S.    466,  42  L.  ed.  819,  18  Sup.  Ct.  Eep.  418,  and  Min^ 
nesota  Eate  Case,  230  U.  S.  352,  57  L.  ed.  1511,  48  L.K.A. 
(N".S.)  1151,  33  Sup.  Ct  Kep.  729,  Ann.  Cas.  1916A,  18,  which 
settle  beyond  question  the  point  that  a  state  may  not  make  rates 
for  intrastate  service  which  yield  less  than  a  fair  return  on  the 
theory  of  compensatory  profits  on  interstate  rates.     That  prin- 
ciple is  settled  beyond  controversy,  but  is  in  no  way  at  variance 
with  the  finding  we  make  in  this  case.    We  are  not  proposing  to 
alter  an  established  relation  between  local  and  interstate  rates,  or 
to  impose  on  the  interstate  service  any  part  of  the  cost  of  local 
service.     There  is  no  contention  of  discrimination  as  between 
local  and  interstate  rates.     These  rates  are  now  on  the  same 
harmonious  level  and  the  same  inter-relation  as  between  local  and 
interstate  rates  which  the  Postmaster  General  put  into  effect 
throughout  the  country. 

We  are  denying  the  right  of  the  parent  company  to  place  upon 
the  local  service  an  undue  proportion  of  the  burden  and  expense 
of  developing  and  operating  the  long-distance  business,  to  use  the 
local  property  in  this  service  without  compensation,  and  to 
drain  the  subsidiary  company  of  its  rightful  revenue  for  this 
service,  and  to  keep  it  clothed  in  poor  raiment  to  present  its  ap- 
peal for  a  large  increase  in  local  rates,  while  the  real  party  in 
interest  is  increasing  its  dividends  and  its  reserves  and  its  sur- 
plus. 

The  petitioner  itself  does  not  exclude  the  North  Carolina 
proportion  of  tolls  over  its  own  interstate  lines,  and  if  it  insists 
upon  excluding  from  consideration  the  business  it  develops  and 
bandies,  almost  without  compensation,  for  its  parent  company, 
upon  either  ground  of  technical  diversity  of  ownership  or  of  its* 
interstate  character,  it  must  first  credit  itself  with  a  fair  pro- 
portion of  that  revenue  for  the  property  which  the  petitioner  de- 
votes to  that  service,  and  for  the  operating  expenses  of  handling 
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that  business,  and  a  fair  division  of  the  profits  from  it  for  the 
use  of  its  property  and  its  services. 

The  leading  decisions  of  the  United  States  Supreme  Court 
relied  upon  by  the  petitioner  we  understand  to  be  directly  in 
point  with  our  view  of  this  question.  They  do  not  stop  at  decid- 
ing that  interstate  commerce  cannot  be  burdened  with  inadequate 
local  rates,  but  they  hold  the  scales  with  even  balance  and  main- 
tain with  equal  force  and  precision  that  local  business  cannot 
be  made  to  carry  the  burden  of  the  interstate  business. 

"The  state  cannot  justify  unreasonably  low  rates  for  domes- 
tic transportation,  considered  alone,  upon  the  ground  that  the 
carrier  is  earning  large  profits  on  its  interstate  business,  over 
which,  so  far  as  rates  are  concerned,  the  state  has  no  control. 
Nor  can  the  carrier  justify  unreasonably  high  rates  on  domes- 
tic business  upon  the  ground  that  it  will  be  able  only  in  that  way 
to  meet  losses  on  its  interstate  business.  So  far  as  rates  of  trans- 
portation are  concerned,  domestic  business  should  not  be  made 
to  bear  the  losses  on  interstate  business,  nor  the  latter  the  losses 
on  domestic  business.''  Smyth  v.  Ames,  169  U.  S.  466,  541,  42 
L.  ed.  819,  18  Sup.  Ct.  Rep.  418, 

If,  as  seems  apparent,  the  subsidiary  company  is  required  to 
handle  the  interstate  business  that  goes  over  the  Ame^-ican  Tele- 
phone &  Telegraph  lines  on  a  ridiculously  small  division  of  the 
revenue  for  that  service,  the  result  is  identically  the  same  as  if 
such  interstate  business  were  being  handled  upon  ridiculously 
low  rates  and  we.  were  asked  to  grant  an  increase  in  the  local 
rates  to  make  up  for  the  all  but  free  performance  of  this  inter- 
state service. 

We  do  not  undertake  at  this  time  a  specific  finding  as  to  what 
would  be  an  equitable  division  of  this  revenue.  The  question  is 
much  broader  than  the  limits  of  the  case  before  us.  The 
National  Association  of  Railway  and  Utilities  Commissioners 
has  under  way,  jointly  with  the  American  Telephone  &  Tele- 
graph Company,  a  study  of  the  4^  per  cent  contract  with  the 
hope  of  reaching  an  adjustment  of  it  that  may  be  uniformly  ac- 
cepted. We  recommend  similar  treatment  of  the  more  important 
question  of  division  of  toll  revenue. 

To  sum  up,  we  conclude: 

That  the  petitioner's  expenditure  for  repairs  in  1920  was 
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more  than  an  average  necessity  for  this  purpose ;  its  reserve  for 
depreciation  is  excessive;  its  division  of  tolls  is  inadequate,^ 

Peiiiion  Denied  and  Cerlain  Increases  Temporarily  Author- 
ized. 

[4]  Upon  this  analysis  of  the  case  before  us,  we  cannot  grant 
the  petition  for  an  increase  of  22.11  per  cent  in  telephone  ex- 
3hange  rates,  and  the  same  is  denied.  We  are  not  convinced 
that  there  should  be  any  further  permanent  increase  in  these 
rates,  but  upon  a  review  of  the  whole  matter,  and  in  considera- 
tion of  the  additional  capital  that  must  be  provided  for  exten- 
sion of  service  to  thirty-five  hundred  applicants  who  are  now 
denied  service,  and  the  difficulties  of  securing  capital  for  in- 
vestment where  adequate  earnings  are  questioned,  an  increase  of 
25  cents  per  month  for  residence  ^phones,  and  an  increase  of  10 
per  cent,  not  to  exceed  50  cents  per  month,  for  business  'phones, 
will  be  authorized  until  such  time  as  actual  operating  experience 
may  show  that  a  further  revision  of  rates  may  be  justified. 
This  will,  in  our  opinion,  and  under  present  conditions,  pro- 
vide a  liberal  return  upon  the  whole  property  and  business  of  the 
petitioner  in  this  state. 

If  we  should  adopt  without  question  the  showing  made  by  the 
petitioner,  without  any  discount  of  its  maintenance  or  deprecia- 
tion, or  its  division  of  tolls,  this  increased  rate,  applied  to  its 
business  for  1920,  would  yield  a  return  in  excess  of  6  per  cent, 
«nd  with  a  fair  adjustment  of  those  controverted  items  would 
give  it  a  net  return  fully  commensurate  with  current  demands  ■ 
of  the  investing  public.  Its  operating  expenses  under  present 
conditions  should  not  be  higher,  per  unit  of  service,  than  in  1920. 

The  petitioner  will  be  required  to  make  semi-annual  reports  of 
operating  experience,  in  form  of  exhibit  six  in  this  proceeding, 
and  the  case  will  be  continued  on  our  docket  for  such  further 
order  as  may  at  any  time  be  found  appropriate.  The  petitioner 
may  also  discontinue  free  service  between  the  following  separate 
exchanges: 

Gibson  and  Laurinburg;  Hamlet  and  Gibson;  Kockingham 

and  Hamlet;  Salisbury  and  Cleveland;  Smithfield  and  Selmaj 

Wilmington  and  Wrightsville. 
P.U.R.1921D. 
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Extension  of  Service  Required. 

[5]  There  is  one  other  feature  of  this  petition  requiring  con- 
sideration. The  petitioner  has  a  large  accumulation  of  applica- 
tions on  file  for  telephone  installations.  It  has  been  the  policy 
of  the  company  for  sometime  to  delay  expenditures  of  thi?;  char- 
acter until  it  was  granted  an  increase  in  its  rates,  on  the  ground 
that  additional  capital  investments  could  not  be  justified  or  ad- 
ditional capital  provided  unless  it  could  charge  rates  that  would 
make  a  better  showing  of  return  upon  investment.  In  view  of 
all  the  circumstances — ^the  rate  of  return  which  the  petitioner 
would  show  at  this  time,  if  expenditures  for  maintenance  and  re- 
serve for  depreciation  were  upon  a  fair  average  basis  and  if 
credited  with  a  fair  division  of  tolls,  the  largest  reserves  and 
financial  resources  and  ability  of  the  petitioning  company  and 
of  its  parent  company,  and  the  high  standing  of  their  securities 
upon  the  market,  we  do  not  find  that  this  halting  policy  is  justi- 
fied. Without  calling  in  question  the  petitioner's  good  faith  in 
adopting  this  policy,  we  cannot  approve  its  continuance.  It  oc- 
cupies the  field^  and  owes  the  obligation,  and,  in  our  opinion,  has 
the  ability  to  serve.  It  will  be  required  to  proceed  without  delay 
to  provide  the  facilities  which  adequate  service  demands,  wher- 
ever it  occupies  the  field.  If  at  any  time,  after  fair  trial,  it  can 
upon  full  showing  present  that,  with  such  increases  as  are  herein 
authorized,  and  with  the  economies  which  the  tendency  of  the 
times  should  permit,  it  is  not  earning  a  fair  return,  we  stand 
ready  to  review  and  amend  our  findings. 

Order. 

Ordered,  that  from  and  after  June  1,  1921,  and  until  further 
ordered,  the  Southern  Bell  Telephone  &  Telegraph  Company  ha 
authorized  to  increase  the  rates  for  telephone  service  at  each  of 
its  several  exchanges  in  this  state  25  cents  per  month  for  resi- 
dence 'phones,  and  10  per  cent  of  its  present  rates  on  business 
'phones,  which  increase  on  business  'phones  may  be  not  less  than 
25  cents  nor  more  than  50  cents  per  month. 

By  Lee,  Chairman,  dissenting:  Attention  is  called  to  the 
raise,  under  Government  control,  by  the  Postmaster  General  in 
the  order,  and  it  is  true  the  rates  were  raised  22.88  per  cent,  be- 
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iDg  the  combined  percentage  increase  of  24.47  per  cent  mH  20.'30 
per  cent  on  exchange  revenue  and  toll  revenue,  respectivelyv. 

The  properties  were  operated  by  the  Qovernnient  for  a  period, 
of  twelve  months.  Three  months  of  the  twelve  months  they  we^e 
operated  under  the  higher  rates.  It  must  be  remembered,  too, 
that  the  American  Telephone  &  Telegraph  Company's  lines  were 
in  the  hands  of  the  Government  and  were  operated  by  it  as  a 
whole,  and  yet  the  Government  lost  more  than  three  million  dol- 
lars operating  the  properties  in  the  twelve  months,  and  the 
last  month  the  loss  was  greater  than  any  period  during  the  period 
of  Government  control.  • 

The  American  Telephone  &  Tel^raph  Company's  relations 
are  discussed  in  the  order  at  great  length.  The  main  complaint 
found  is  in  the  matter  of  division  of  lolig  distance  tolls.  The 
Southern  Bell  Telephone  Company  has  three  contracts ;  two  with 
the  American  Telephone  &  Tel^raph  Company,  and  one  with 
the  Western  Electric  Company  (an  associate  company).  All 
these  contracts  were  investigated  fully  at  the  hearing,  and  it  is? 
conceded  by  all  that  the  contract  with  the  Western  Electric  Comr 
pany  is  a  very  advantageous  one  to  the  petitioner  and  no  serious 
objection  is  found  to  the  4^  per  cent  contract,  under  which  serv- 
ice is  rendered  by  the  American  Telephone  &  Telegraph  Com- 
pany. The  Bell  Company  is  paid  by  the  American  Telephone  & 
Telegraph  Company  25  per  cent  on  the  long  distance  busines«t 
handled  by  the  Bell  Company,  not  to  exceed  30  cents  a  message. 
It  is  contended  that  this  is  not  a  fair  division  of  the  revenue  re- 
ceived for  such  business;  but  granting  that  it  is  not,  even  50 
per  cent  would  not  add  as  much  as  1  per  cent  to  the  net  earnings! 
of  the  company,  and  I  assume  that  no  one  contends  that  it 
should  have  more  than  one-half  of  the  tolls  collected.  Mr.  IIox- 
sey  and  Mr.  Yundt  testified  that  in  their  opinion  the  contract 
was  a  fair  one  and  the  business  handled  under  it  was  profitable^ 
If  this  is  so,  and  it  has  not  been  denied,  I  think  it  is  all  this 
Commission  should  consider.  If  two  of  the  contracts  are  not 
bad,  it  is  only  fair  to  assume  that  the  other  one  was  made  in  the 
same  business-like  good  faith.  It  is  also  contended  that  wages: 
will  come  down  and  that  the  company  will  be  able  to  cerate  its 
property  at  a  somewhat  less  cost  than  in  1920.  Who  want*  th© 
wages  of  the  telephone  workers  reduced?     The  telephone  busi- 

#ness  is  a  highly  technical  one.     It  takes  intelligent,  faithful^ 
P.U.R.1921D. 
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J>atient  people  to  render  service,  and  it  is  well  known  that  tele- 
phone workers  have  never  been  paid  a  high  scale  of  wages.  As 
stated  in  the  Order,  the  wages  of  the  operators  will  not  come 
down,  and  should  not. 

The  Bell  Company  has  not  paid  as  much  as  6  per  cent  on  its 
investment  in  this  state  since  1916, 

In  1016  its  net  earnings  were 5.08 

In  lDi7  its  net  earnings  were  4.62 

In  1918  its  net  earnings  were  2.13 

In  1019  its  net  earnings  were  3.67 

In  1920  its  net  earnings  were  3.83 

and  if  the  petition  had  been  granted,  h  is  estimated  that  the 
company  would  earn  5.61  for  the  year  1921.  On  this  showing, 
if  all  the  revenue  from  the'  long  distance  business  were  thrown 
into  the  lap  of  the  Bell  Company,  it  would  not  earn  but  a  little 
in  excess  of  8  per  cent  in  the  year  1921. 

I  cannot  agree  with  my  associates  in  the  principle  of  a  blanket 
increase  of  25  cents  on  residence  'phones,  regardless  of  the  size 
of  the  exchange  or  the  vaiue  of  the  service.  It  is  a  well  known 
fact,  and  it  has  always  been  so  recognized  by  this  Commission, 
that  the  value  of  the  service  is  proportionate  to  the  number  of 
tielepliones  connected  with  the  exchange,  and  the  application  of 
an  arbitrary  increase  to  be  applied  regardless  of  the  size  of  the 
exchange  and  the  value  of  the  service,  is  inequitable,  as  the  fol- 
lowing example  will  show:  The  number  of  'phones  on  the  ex- 
change at  Cary  is  41 ;  the  rate  is  $2.  An  increase  of  25  cents 
equals  12^  per  cent  Zebulon,  98  'phones,  rate  $2.  An  increase 
of  25  cents  equals  12^  per  cent.  Raleigh,  3,789  'phones ;  resi- 
dence rate  $3 ;  increased  25  cents,  the  percentage  would  be  8^. 
Charlotte,  7,541  'phones;  residence  rate  $3.25;  increased  25 
cents,  rate  of  percentage  would  be  7^.  It  can  be  seen  by  these 
examples  that  the  uniform  increase  has  the  effect  of  placing  upon 
the  smaller  exchanges  a  greater  percentage  of  increase  than  on 
the  larger  exchanges,  where  service  is  of  much  more  value  and 
thereby  producing  a  result  not  only  inequitable  but  discriminr 
atory  also.  On  the  same  theory,  why  not  make  residence  rates 
the  same  in  all  the  towns  of  the  state  without  regard  to  the  num- 
ber of  'phones  the  exchange  can  serve,  or  the  value  of  the  service. 

By  the  only  process  of  reasoning  I  can  employ,  I  would  say, 
if  it  is  necessary  to  raise  a  rate  in  a  small  exchange  25  cents  per 
P.U.R.1921D. 
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'phone,  then  the  larger  exchange  should  be  raised  proportionate- 
ly greater,  with  an  eye  single  to  the  value  of  service.  Assuming 
that  the  rate  prescribed  is  sufficient,  the  12^  per  cent  should  be 
on  the  larger  exchanges  and  the  7^  on  the  smaller  ones. 

Xext,  we  come  to  the  matter  of  maintenance  and  deprecia- 
tion. It  is  charged  that  too  much  money  was  spent  for  maintain- 
ing the  property  and  that  if  less  had  been  spent  in  1920,  then 
the  company  would  have  made  a  better  showing  in  earnings. 
However  that  may  be,  it  is  certain  the  stockhol'ders  did  not  get 
the  money;  it  is  in  the  property,  and  it  is  a  matter  of  opinion 
among  expert  engineers  just  how  much  should  be  spent  in  main- 
taining property.  It  is  certain,  however,  that  if  the  property 
has  been  too  highly  maintained  in  the  past,  the  public  has  had 
the  benefit  of  it.  The  more  highly  efficient,  the  more  capable  of 
giving  better  service. 

It  is  conceded  that  it  is  a  very  difficult  thing  to  make  a  rate 
that  will  produce  a  given  percentage  return.  It  is  very  easy  to 
deal  in  theories,  but  theory  is  hard  to  work  out  in  practice. 

The  Interstate  Commerce  Commission  undertook  to  make  a 
rate  that  would  produce  5^  per  cent,  not  to  exceed  6  per  cent,  on 
the  capital  investment  of  the  railroads  in  this  country.  The  re- 
sult is  known  to  everybody.  Not  only  did  it  not  produce  5  J  or 
6  per  cent,  it  did  not  produce  anything,  but  red  on  the  ledger. 

I  agree  with  the  findings  in  the  order  that  it  is  the  duty  of  a 
public  service  company  occupying  the  field  to  furnish  facilities 
to  the  full  extent  of  its  ability. 

I  am  sorry  to  disagree  with  my  associates  about  a  matter  of  so 
much  importance  to  the  people  of  this  state,  but  I  feel  that  if  I 
did  not  do  so  I  would  fail  in  my  duty  to  the  people ;  I  would  do 
violence  to  my  conscience  and  fail  to  do  what  I  think  is  best  for 
the  interest  of  all  concerned.  North  Carolina  is  a  growing, 
progressive  state;  we  cannot  arrest  progress;  we  must  go  for- 
ward. I  have  taken  the  position  all  along  that  it  would  be  wiser 
for  the  Commission  to  make  a  temporary  order,  granting  the  in- 
crease, and  require  the  company  to  make  frequent  statements  to 
the  Commission  showing  the  result  of  operating  under  the  new 
rate,  with  the  distinct  understanding  that  if  it  were  shown  that 
they  were  making  more  than  a  fair  return,  the  rates  should  be 
at  once  reduced.  I  am  still  of  that  opinion.  Therefore,  I  can- 
not fully  agi'ee  with  the  findings  in  the  order. 
P.U.R.1921D. 
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UNITED   STATES  DISTRICT  COURT,   NORTHERN  DISTRICT  OF 
CALIFORNIA,  SOUTHERN  DIVISION. 

PACIFIC  GAS  &  ELECTRIC  COMPANY 

V. 

CITY  AND  COUNTY  OP  SAN  FRANCISCO  et  aL 

[Equity  Nos.  27,  97  and  190.] 
(-  Fed.  -.) 

Valuation  —  Reproduction  cost  —  Paving  over  matna, 

1.  The  cost  of  cutting  and  replacing  a  pavement,  which  would  be 
necessary  in  reproducing  a  gas  utility,  is  not  a  proper  item  to  include 
in  a  reproduction  cost  valuation. 

Valuation  —  Franchises  —  Oas  company, 

2.  No  allowance  was  made  for  the  value  of  a  gas  company  fran- 
chise in  a  reproduction  cost  valuation,  where  it  appeared  that  noth- 
ing was  pflid  for  the  franchise  in  the  first  instance,  it  was  not  exclu- 
sive and  had  no  peculiar  value. 

Valuation  —  Going  concern  value  —  Gas  company. 

3.  The  going  concern  value  of  a  gas  utility  was  placed  at  12  per 
cent  of  the  value  of  the  physical  property. 

Valuation  —  Patent  rights  —  Go*. 

4.  No  allowance  was  made  for  patent  rights  of  a  gas  company 
entitling  it  to  use  certain  processes  in  various  parts  of  the  state  w^hen 
the  record  showed  no  additional  value  for  that  reason  in  the  territory 
concerned  in  a  rate  case. 

Return  —  Allowance  for  reserve  —  Gas, 

5.  The  amount  of  a  reserve  for  insurance  on  the  property  of  a  gas 
company  should  not  be  based  on  the  cost  of  procuring  or  obtaining 
insurance  from  the  standard  companies,  since  less  than  half  of  the 
premiums  received  by  insurance  companies  in  general  go  to  pay  the 
expense  of  obtaining  insurance  and  the  utility  is  not  entitled  to  these 
profits. 

Return  —  Reasonableness  —  Efficient  managem^ent, 

6.  A  gas  company  was  held  not  entitled  to  a  considerable  addi- 
tional allowance  for  efficient  management  of  the  affairs  of  the  com- 
pany, since  it  was  managed  through  its  officers  and  agents  who  were 
justly  compensated  for  their  services. 

Return  —  Refisonahleness  as  a  whole  —  Constitutional  law  —  Confis- 
cation. 

7.  An  ordinance  compelling  a  gas  company  to  furnish  gas  to  small 
consumers  at  less  than  cost,  did  not  violate  constitutional  rights  so 
long  as  the  total  was  enough  to  furnish  a  fair  return. 

Return  —  Gas  —  Am,ounU 

8.  A  return  of  7  per  cent  on  the  rate  base  of  a  gaa  company  was 
held  to  be  reasonable. 
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Taluation  —  NeceaaUy  of  appraisal. 

Discussion  of  the  uncertainty  and  wide  range  of  opinion  concern- 
ing the  value  of  a  public  utility,  p.  472. 

[June  6,  1921.J 

Opinion  of  the  district  court  concerning  a  report  of  a  master 
in  chancery  in  a  suit  to  restrain  the  enforcement  of  an  ordinance 
fixing  rates;  objections  to  report  overruled  and  gas  company 
held  not  to  have  been  deprived  of  or  denied  the  full  protection 
of  the  Constitution. 

Appearances:  W.  B.  Bosley,  attorney  for  the  plaintiff; 
George  Lull,  Robert  M.  Searls,  and  John  J.  Dailey,  attorneys 
for  the  defendants. 

Rudkiiiy  District  Judge:  The  plaintiff  is  a  corporation  en- 
gaged in  the  business  of  manufacturing  and  supplying  gas  to 
consumers  in  the  city  and  county  of  San  Francisco.  Pursuant 
to  the  requirements  of  the  state  Constitution,  the  board  of  super- 
visors of  the  city  and  county,  in  the  month  of  June,  1913, 
adopted  an  ordinance  fixing  rates  to  be  charged  for  gas  furnished 
to  consumers  for  lighting  and  heating  purposes  during  the  year 
commencing  July  1,  1913,  and  ending  June  30,  1914.  The 
ordinance  fixed  a  maximum  rate  of  75  cents  per  thousand  cubic 
feet  of  gas,  but  prescribed  no  minimum.  Soon  after  the  ordi- 
nance took  effect,  the  gas  company  commenced  a  suit  in  this 
court  to  restrain  the  municipal  authorities  from  enforcing  the 
ordinance,  on  the  ground  that  it  violated  the  due  process  clause 
of  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States,  which  declares  that  no  state  shall  deprive  any  person  of 
life,  liberty,  or  property  without  due  process  of  law,  or  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws.  Similar  ordinances  were  adopted  in  the  two  succeeding 
years,  and  their  adoption  was  followed  by  similar  suits.  By 
consent  of  parties,  the  three  suits  were  consolidated  for  ti-ial  and 
leferred  to  a  Special  Master  to  take  testimony  and  report  to  tho 
court  The  cases  are  now  before  the  court  on  exceptions  to  tho 
Master's  report.  The  exceptions  were  argued  at  length  before  me 
on  the  last  day  of  May  and  the  first  day  of  June  of  last  year,  but 
months  elapsed  before  the  filing  of  briefs  and  final  submission. 

Since  then  I  have  carefully  examined  the  Master's  report,  the 
P.U.R.1»21D.  30 
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briefs  submitted,  the  voluminous  testimony  offered  at  the  trial, 
and  the  arguments  of  counsel,  and  am  now  prepared  to  announce 
my  conclusions.  But  inasmuch  as  a  final  decisioti  has  already 
been  too  long  delayed,  I  must  content  myself  with  a  reference  to, 
and  brief  discussion  of,  the  more  important  questions  presented 
by  the  exceptions. 

Generally  speaking,  the  properties  of  liie  plaintiff  used  and 
useful,  and  reasonably  necessary  to  the  manufacture  and  distri- 
bution of  gas  may  be  described  as  follows :  Lands ;  manufactur- 
ing and  distributing  plants,  consisting  of  structures,  machinery, 
apparatus,  equipment,  and  appliances,  working  capital;  patent 
rights;  going  concern  or  established  value;  and  the  franchise  of 
using  the  public  streets  of  the  city  as  a  right  of  way  for  laying, 
maintaining,  and  operating  gas  mains  and  service  pipes  with  the 
necessary  connections  for  supplying  the  city  and  county  of 
San  Francisco  and  its  inhabitants  with  gas.  The  Master  found 
that  the  reasonable  value  of  these  properties  and  rights  for  the 
year  1913-1914,  including  working  capital,  was  the  sum  of  $13,- 
976,435 ;  that  the  reasonable  cost  of  operation  was  $2,031,926.- 
11;  that  $348,553  was  a  reasonable  allowance  for  depreciation; 
$10,000  as  a  reserve  for  fire  insurance;  $15,000  for  casualty  in- 
surance; and  that  $978,350.45,  or  7  per  cent,  was  a  reasonable 
return  on  the  capital  invested,  making  a  total  of  $3,384,129.56. 
The  total  revenue  at  the  ordinance  rate  was  $3,405,532.51,  or 
$21,402,95  in  excess  of  the  7  per  cent  return  on  the  capital  in- 
vested. A  slightly  increased  value  was  found  for  1914-1915  and 
1915-1916,  and  the  net  return  for  these  respective  years  at  the 
ordinance  rates  was  $89,446.12  and  $171,464.48  in  excess  of  the 
7  per  cent  return  which  the  Master  found  to  be  the  lowest  rate  or 
return  that  would  not  result  in  confiscation.  The  Master  con- 
cluded, therefore,  that  the  ordinance  rates  were  not  confiscatory, 
and  recommended  that  the  several  bills  be  dismissed  and  that 
proper  decrees  be  entered  to  carry  out  the  previous  orders  of  the 
court.  Many  items  go  to  make  up  the  values  thus  returned,  and 
the  allowances  for  operating  expenses  and  depreciation,  and 
many  of  these  items  have  been  excepted  to  by  the  respective  par- 
ties. But  any  attempt  to  review  each  separate  exception  would 
extend  the  opinion  to  an  inordinate  length  and  to  little  purpose, 
especially  in  view  of  the  fact  that  the  allowance  or  disallowance 
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of  many  of  the  smaller  items  would  have  no  effect  upon  the  final 
result.  For  this  reason  I  will  confine  myself  to  the  more  im- 
portant items  in  controversy. 

[1]  Paving  over  mains.  The  plaintiff  contends  that  a  repro- 
-duction  of  the  plant  would  necessitate  the  cutting  and  replacing 
of  the  pavement  laid  over  the  mains  by  the  city,  and  the  cost  of 
this  is  estimated  at  approximately  $600,000.  The  Master  disal- 
lowed the  item,  and  this  ruling  is  the  basis  of  one  of  the  excep- 
.  tions.  In  answer  to  a  similar  claim  in  Dcs  Moines  Gas  Co.  v. 
Des  Moines,  238  U.  S.  153,  171,  P.U.K.1915D,  577,  589,  59 
L.  ed.  1244,  35  Sup.  Ct.  Kep.  811,  the  court  said: 

"As  to  the  item  of  $140,000,  which,  it  is  contended,  should  be 
added  to  the  valuation,  because  of  the  fact  that  the  Master  valued 
the  property  on  the  basis  of  the  cost  of  reproduction  new,  less  de- 
preciation, and  it  would  be  necessary  in  such  reproduction  to 
take  up  and  replace  "pavemfents  on  streets  which  were  unpaved 
when  the  gas  mains  were  laid,  in  order  to  replace  the  mains,  we 
are  of  the  opinion  that  the  court  below  correctly  disposed  of  this 
question.  These  pavements  were  already  in  place.  It  may  be 
conceded  that  they  would  require  removal  at  the  time  when  it 
became  necessary  to  reproduce  the  plant  in  this  respect.  The 
Master  reached  the  conclusion  that  the  lifet  of  the  mains  would 
not  be  enhanced  by  the  necessity  of  removing  the  pavements,  and 
fiat  the  company  had  no  right  of  property  in  the  pavements  thus 
dealt  with,  and  that  there  was  neither  justice  nor  equity  in  re- 
quiring the  people  who  had  been  at  the  expense  of  paving  the 
streets  to  pay  an  additional  sum  for  gas  because  the  plant,  when 
put  in,  would  have  to  be  at  the  expense  of  taking  up  and  replac- 
ing the  pavements  in  building  the  same.  He  held  that  such 
added  value  was  wholly  theoretical,  when  no  benefit  was  de- 
rived therefrom.  No  find  no  error  in  this  disposition  of  the 
question."  So  here,  I  find  neither  justice  nor  equity  in  the  pres- 
ent claim,  and  the  same  is  accordingly  disallowed. 

[2]  Franchises.  The  plaintiff  further  contends  that  there 
should  be  added  to  the  value  fixed  by  the  Master  the  sum  of  $1,- 
476,000  for  the  franchise  of  usinc:  the  public  streets  of  the  city 
as  a  right  of  way,  for  laying,  maintaining,  and  operating  the  gas 
mains  and  service  pipes.  This  item  is  based  on  the  cost  of  pro- 
curing a  private  right  of  way  through  the  city  for  the  like  pur- 
P.U.R.1921D. 
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poses,  less  the  difference  between  the  cost  of  constructing  the 
system  over  such  private  right  of  way  and  the  cost  of  constmct- 
ing  the  same  in  the  city  streets.    The  item  was  disallowed  by  the 
Master,  and  his  ruling  forms  the  basis  of  another  exception  to 
the  report.     That  a  franchise  of  this  kind  is  proper  fy  and  has 
value  for  some  purposes  does  not  admit  of  question,  but  such 
value  depends  entirely  upon  circumstances.    If,  as  in  the  case  of 
WiUcox  V.  Consolidated  Gas  Co.  212  U.  S.  19,  53  L.  ed.  382,  48 
L.K.A.(KS.)  1134,  29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1034^ 
the  company  has  a  practical  monopoly,  is  not  subject  to  public 
regulation,  and  is  permitted  to  pay  enormous  dividends  on  the 
invested  capital,  the  franchise  or  franchises  are  naturally  and 
necessarily  of  very  considerable  value.     But  on  the  other  hand, 
where  the  rates  are  subject  to  public  regulation  and  only  fair  and 
reasonable  rates  are  permissible,  a  different  situation  is  pre- 
sented, and  whether  in  such  case  the  franfehise  has  value  or  not 
depends  largely  upon  the  views  of  the  rate  making  body  and  the 
decisions  of  the  courts.     If  the  court  should  here  find  that  the 
franchise  in  question  has  a  value  of  approximately  $1,500,000  as 
claimed,  and  that  the  plaintiff  is  entitled  to  a  reasonable  return 
on  that  that  value,  the  value  of  the  franchise  is  thus  fixed  as  firm- 
ly as  the  value  of  any  of  the  tangible  property  of  the  company. 
But  why  should  the  co^ft  make  such  addition  or  allowance. 
Nothing  was  paid  for  the  franchise  in  the  first  instance,  it  is  not 
exclusive,  has  no  peculiar  value,  and  when  the  plaintiff  is  al- 
lowed a  fair  return  on  the  full  value  of  its  tangible  property,  in- 
cluding going  concern  value,  it  has  no  just  ground  for  complaint. 
Such,  it  seems  to  me,  was  the  view  of  the  Supreme  Court  in  the 
WiUcox  case.    There  the  value  of  the  franchises  had  been  fixed 
upon  consolidation  in  1884  under  legislative  authority.     The 
court  below  found  the  value  of  the  franchises  in  1884  as  thus 
fixed,  and  further  found  that  their  value  increased  thereafter  in 
the  same  ratio  as  the  value  of  the  other  taiigible  property  of  the 
company.    The  Supreme  Court  approved  the  valuation  as  fixed 
in  1884  under  legislative  authority  because  that  valuation  had 
been  fixed  by  authority  of  law ;  the  agreement  regarding  it  had 
always  been  recognized  as  valid,  and  the  stock  had  been  largely 
dealt  in  for  more  than  twenty  years  past  on  the  basis  of  the  valid- 
ity of  the  valuation  of  the  stock  issued  by  the  company.    But  the 
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<»ourt  refused  to  allow  any  increase  in  that  valuation,  conclud- 
ing that  branch  of  the  case  by  saying: 

'^What  has  been  said  herein  regarding  the  value  of  the  fran- 
-chises  in  this  case  has  been  necessarily  founded  upon  its  awn 
peculiar  facts,  and  the  decision  thereon  can  form  no  precedent  in 
xegard  to  the  valuation  of  franchises  generally,  where  the  facts 
are  not  similar  to  those  in  the  case  before  us.  We  simply  accept 
the  sum  named  as  the  value  under  the  circumstances  stated." 
The  inference  from  this  language  is  that  under  normal  condi- 
tions, such  as  here  presented,  no  franchise  value  should  be  taken 
into  consideration  or  allowed. 

[3]  Going  Cmicem  Value.  In  fixing- the  value  of  the  prop- 
erty and  plant,  the  Master  added  for  this  element  the  sum  of 
$1,500,000  to  the  value  of  the  physical  property.  To  this  find- 
ing both  parties  have  excepted.  Little  can  be  gained  from  a  dis- 
cussion of  a  subject  so  intangible  and  speculative  as  this.  The 
qu^tion  has  been  referred  to  or  discussed  by  the  courts  in  the 
following,  among  the  many  cases  that  might  be  cited : 

National  Water  Works  Co.  v.  Kansas  City,' 62  Fed.  53,  864; 
Knoxville  v.  KnoxviUe  Water  Co.,  212  U.  S.  1,  9,  53  L.  ed.  371, 
29  Sup.  Ct.  Rep.  148 ;  Des  Moines  Gas  Co.  v.  Des  Moines,  199 
Fed.  204,  238  U.  S.  153,  162,  P.U.R.1915D,  577,  59  L.  ed. 
1244,  35  Sup.  Ct.  Rep.  811 ;  Denver  v.  Denver  Union  Water  Co. 
246  U.  S.  178,  P.U.R.1918C,  640,  62  L.  ed.  649,  38  Sup.  Ct. 
Rep.  278;  Lincoln  Gas  &  E.  L.  Co.  v.  Lincoln,  250  U.  S.  256, 
267,  63  L.  ed.  968,  39  Sup.  Ct.  Rep.  454;  Spring  Valley  Water 
Co.  V.  San  Francisco,  252  Fed.  979. 

In  the  Knoxville  case,  the  court  refused  to  approve  or  disap- 
prove an  allowance  of  approximately  ten  per  cent  of  the  value  of 
the  physical  property.  In  the  Des  Moines  case,  no  separate  al- 
lowance foi:  going  concern  value  was  made,  but  both  courts  con- 
cluded that  the  element  was  taken  into  consideration  and  suf- 
ficiently provided  for  in  the  general  findings  of  the  Master.  In 
the  Denver  and  Spring  Valley  Water  Company  cases,  the  allow- 
ance was  considerably  less  than  here.  In  this  case  the  Master 
added  approximately  twelve  per  cent  to  the  value  of  the  physical 
property  to  cover  this  element,  and  under  the  circumstances 

disclosed  by  the  record  I  think  the  allowance  thus  made  was  fair 
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and  just,  if  not  liberal.    The  exception  on  the  part  of  the  plain- 
tiff is,  therefore,  overruled. 

[4]  Patent  Eights.    The  plaintiff  acquired  from  its  chief  en- 
gineer  and   his    assistant   the   exclusive   right   to   use   certaid 
patented  devices  and  processes  in  the  city  and  county  of   San 
Francisco  and  other  counties  of  northern  California,  by  the  use 
of  whicji  the  cost  of  manufacturing  gas  was  materially  lessened, 
and  it  claims  an  allowance  of  $4,000,000  because  of  these  acqui- 
sition^.     A  disallowance  of  the  claim  is  the  subject  of  another 
exception.    The  gas  consumers  of  SanFrancisco  have  no  concern 
with  the  exclusive  rights  thus  acquired,  even  in  the  city  and 
county,  much  less  in  other  counties  of  the  state.     They  are  only 
chargeable  with  the  reasonable  cost  or  value  of  the  right  to  use 
the  devices  and  processes  in  the  manufacture  of  gas  in  the  city 
and  county  of  San  Francisco.    In  the  Spring  Valley  case,'  supra, 
the  water  company  for  many  years  pumped  water  for  its  system 
from  the  gravel  underlying  a  considerable  acreage  of  agricultur- 
al land.     These  pumping  operations  lowered  the  water  table  to 
such  an  extent  that  the  company  was  threatened  with  litigation, 
and  to  avoid  injunction  suits  and  actions  at  law  for  damages,  it 
purchased  the  lands  outright,  and  the  value  of  these  lands  was 
added  to  the  value  of  its  other  property  for  the  purpose  of  as- 
certaining the  rating  base  by  the  Pilaster.     In  discussing  this 
question,  the  court  said: 

^^Kowever  desirable  the  acquisition  of  these  lands  might  have 
been  from  a  business  standpoint,  the  fact  remains  that  they  are 
not  necessary  to  the  maintenance  of  the  system,  and  are  not  used 
or  Uirt  ful  in  connection  therewith.  It  seems  to  me  that  the  cor- 
rect basis  would  be  to  ascertain  as  nearly  as  possible  the  value  of 
the  right  or  interest  in  these  lands  which  is  actually  used  for 
public  purposes,  and  base  the  rate  of  return  on  that  valuation." 
So  here,  the  rate  of  return  should  be  based  on  the  reasoniable  cost 
or  value  of  the  rights  acquired  for  the  purpose  of  manufacturing 
iias  in  the  city  of  San  Francisco  and  not  elsewhere.  The  record 
affords  no  basis  for  such  a  finding,  and  under  these  circumstances 
the  claim  as  made  was  properly  rejected. 

[5]  Insurance,  In  each  of  the  years  in  controversy  the  Mas- 
ter allowed,  as  a  reserve  for  fire  insurance,  $10,000,  and  for 
casualty  insurance  $15,000.     The  plaintiff  claimed  a  much  larg- 
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or  allowance,  and  to  the  refusal  of  the  Master  to  make  the  same, 
an  exception  has  been  taken.  The  claim  of  the  plaintiff  to  the 
additional  allowance  is  based  on  the  cost  of  procuring  or  obtain- 
ing insurance  from  the  standard  companies.  I  see  no  basis  for 
this  claim.  As  stated  by  the  Master,  a  little  less  than  half  of  the 
premiums  received  by  insurance  companies  in  general  go  to  pay 
the  expense  of  obtaining  insurance,  and  why  should  the  plain- 
tiff, who  took  out  no  insurance,  be  entitled  to  these  profits.  It  is 
unqncstionably  entitled  to  set  aside  a  reasonable  reserve  to  cover 
leases  of  this  kind,  but  the  record  fails  to  show  that  such  a  re- 
serve was  not  allowed.  The  allowance  of  the  Master  greatly  ex- 
ceeded the  average  losses  of  the  company  during  the  eight  preced- 
ing years,  and  this  is  persuasive,  at  least,  that  the  allowance  a& 
made  was  fair  and  reasonable  to  the  plaintiff.  The  exception  is 
overruled. 

[6]  Compensation  for  Managemeni.  The  plaintiff  claims  a 
considerable  allowance  for  eflScient  management  of  the  affairs  of 
the  company  during  each  year.  I  assume  the  company  was  man- 
figed  through  its  ofiicers  and  agents  and  that  they  have  been  paid 
just  compensation  for  their  services.  If  they  have  not,  that  fact 
affords  no  sufiicient  reason  for  making  a  donation  to  stockholders 
at  this  time.  This,  as  well  as  other  claims,  were  doubtless  taken 
into  con|ideration  by  the  Master  in  fixing  the  rating  base  and  a 
reasonable  return  on  the  invested  capital. 

Much  has  been  said  in  the  course  of  the  argument  and  in  the 
briefs  concerning  original  cost,  book  value,  and  reserves  for  de- 
preciation  resulting  from  different  causes,  but  I  will  not  attempt 
to  review  the  testimony  beai'ing  upon  these  questions.  Sufiice  it 
to  say  that  the  findings  of  the  Master  are  amply  supported  by 
the  testimony,  and  beyond  this  I  am  not  required  or  permitted 
to  go. 

[7]  Another  contention  is  that  the  ordinances  compel  the 
plaintiff  to  furnish  gas  to  small  consumers  at  less  than  costs,  and 
that  such  a  requirement  is  violative  of  its  constitutional  rights. 
This  question  has  been  fully  answered  by  the  Supreme  Court. 
Thus,  in  the  Willcox,  case,  the  court  said : 

"So  long  as  the  total  is  enough  to  furnish  such  return  it  is  not 
important  that  with  relation  to  some  consumers  the  price  is  not 
enough."     In  support  of  this  ruling,  the  court  cited:     Minne- 
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apolis  St.  L.  R.  Co.  v.  Minnesota  ex'rel.  Railroad  &  W.  Com- 
mission, 186  U.  S.  257,  46  L.  ed.  1151,  22  Sup.  Ct.  Eep.  900, 
and  Atlantic  Coast  Line  R.  Co.  v.  Xorth  Carolina  Corp.  Com- 
mission, 206  U.  S.  1,  51  L.  ed.  933,  27  Sup.  Ct  Rep.  585.  It  is 
a  noteworthy  fact  that  when  the  plaintiff  was  left  free  to  act  it 
established  a  maximum  rate  of  only  85  cents,  or  less  than  the 
actual  cost  to  small  consumers.  It  is  urged  that  the  plaintiff 
was  at  liberty  to  give  its  property  away  if  it  chose,  but  it  is  not 
an  eleemosynary  corporation  and,  in  fixing  rates,  was,  no  doubt, 
prompted  by  business  considerations  and  not  by  charity. 

[8]  The  concluding  finding  of  the  Master  is  that  7  per  cent  is 
a  reasonable  return  on  the  capital  invested  and  that  any  less 
rate  of  return  would  be  confiscatoiy.  To  this  finding  both  par- 
ties have  excepted.  I  can  add  but  little  to  what  was  said  upon 
this  subject  in  the  Spring  Valley  case.  [252  Fed.  979],  nor  do 
I  feel  called  upon  to  modify  my  views  or  answer  the  criticisms  of 
the  Master.  But  a  word  on  this  subject  may  not  be  out  of  place. 
It  is  said  in  the  report  that  when  the  court  conceded  that  7  per 
cent  was  a  fair  rate  of  return  the  case  was  ended,  and  that  the 
court  was  controlled  too  largely  by  precedent.  In  other  words, 
his  view  is  that  when  the  court  found  the  value  of  the  property 
and  the  fair  rate  of  return,  it  thereby  established  a  procrustean 
standard  to  which  all  else  must  yield.  Applying  th^  rule  to 
these  cases,  had  the  returns  fallen  short  each  year  by  the  simi  of 
$25,000  the  ordinance  for  the  first  year  would  be  void,  and  the 
remaining  two  ordinances  valid,  notwithstanding  the  fact  that 
all  three  ordinances  were  enacted  under  identical  circumstances 
and  prescribed  the  same  maximum  rate.  Such  a  conclusion  is, 
to  my  mind,  absurd  and  ridiculous.  The  reason  for  this  is  obvi- 
ous. The  subject  matter  with  which  the  board  of  supervisors 
had  to  deal  was  full  of  doubt  and  intricacy  at  best.  The  valua- 
tion of  the  property  was  a  mere  matter  of  approximation  and  the 
operating  expenses  and  income  were  unknown.  The  last  two 
elements  might  be  made  certain  by  future  developments  but  the 
uncertainty  as  to  value  would  still  remain.  The  valuation  of  a 
plant  of  this  kind  is  largely  a  matter  of  guess  work.  Unlike 
cotton,  wheat,  and  other  commodities  that  are  bought  and  sold 
daily  on  the  market  and  have  an  established  value,  gas  plants 
are  seldom  sold,  and  if  one  should  be  sold  the  selling  price  offers 
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ii  poor  criterion  by  which  to  fix  the  value  of  another  where  the 
surrounding  circumstances  may  be  entirely  different.  Noted  en- 
gineers will  differ,  and  differ  widely,  as  to  the  value  of  such 
1)1  ants.  The  difference  between  the  engineers,  who  comes  before 
this  court  so  highly  commended  by  the  Master  and  by  counsel,  is 
measured  by  millions  and  not  by  thousands.  !N"o  two  courts  and 
no  two  juries  would  reach  the  same  conclusion  upon  the  same 
testimony.  A  difference  of  10  per  cent  in  the  appraisement  or 
valuation  would  be  accepted  as  a  matter  of  course  rather  than  as 
a  matter  of  surprise.  The  course  have  no  monopoly  on  the 
privilege  of  appraising  or  guessing.  They  must  accord  the  same 
rights  and  the  same  privileges  to  the  board  of  supervisors,  and 
the  mere  fact  that  they  may  differ  from  the  board  in  their  con- 
clusions does  not  necessarily  establish  the  charge  of  confiscating 
private  property  or  denying  to  the  citizen  the  equal  protection 
of  the  laws.  In  other  words,  the  court  must  not  only  differ 
with  the  board,  but  it  must  differ  so  widely  that  it  is  able  to 
say  in  the  language  of  the  Supreme  Court: 

"In  a  case  like  this  we  do  not  feel  bound  to  re-examine  and 
weigh  all  the  evidence,  although  we  have  done  so,  or  to  proceed 
according  to  our  independent  opinion  as  to  what  were  proper 
rates.  It  is  enoxjugh  if  we  cannot  say  that  it  was  impossible  for 
a  fair-minded  hoard  to  come  to  the  residt  which  was  reached.'' 
(Italics  supplied.) 

San  Diego  Land  &  Town  Co.  v.  Jasper,  189  U.  S.  439,  441, 
47  C  ed.  892,  23  Sup.  Ct.  Rep.  571;  approved  in  Knoxville  t. 
Knoxville  Water  Co.  212  TJ.  S.  1,  17,.  53  L.  ed.  371,  29  Sup. 
Ct.  Eep.  148. 

Does,  therefore,  the  mere  finding  of  the  court  establish  the 
fact  that  no  fair  minded  board  in  the  exercise  of  an  honest  judg- 
ment could  reach  a  different  conclusion.  To  some  it  may,  but 
speaking  for  myself  alone,  I  can  only  say  that  I  assume  no  such 
arrogance  and  make  no  such  claim  to  superiority,  omniscience, 
or  infallibility. 

These  views  find  ample  support  in  the  authorities.  Thus,  in 
Spring  Valley  Waterworks  v.  San  Francisco,  124  Fed.  574,  598, 
Judge  Morrow  found  from  the  weight  of  the  expert  evidence  be- 
fore him  that  6  per  cent  per  annum  was  the  smallest  income 
that  could  be  considered  reasonable  on  the  investment  under  con- 

P.U.R.1921D. 


Digitized  by 


Google 


4T4  UNITED  STATES  DISTEICT  COURT. 

sideration,  and  that  5  per  cent  was  the  smallest  income  which 
the  court  could,  under  all  the  circumstances  of  the  inquiry,  con- 
sider  reasonable  and  just.  This  case  was  followed  by  Judge  Gil- 
bert in  Contra  Costa  Water  Co.  v.  Oakland,  165  Fed.  518,  532, 
and  Spring  Valley  Water  Co.  v.  San  Francisco,  165  Fed.  657, 
665,  and  by  Judge  Farrington  in  Spring  Valley  Waterworks  v. 
San  Francisco,  192  Fed.  137,  192.  In  the  Knoicville  case,  the 
•Supreme  Court  said: 

"It  cannot  be  doubted  that  in  a  clear  case  of  confiscation  it  is 
the  right  and  duty  of  the  court  to  annul  the  law.  Thus  in  Rea- 
gan V.  Farmers'  Loan  &  Trust  Co.  154  U.  S.  362,  38  L.  ed.  1014, 
14  Sup.  Ct.  Kep.  1047,  where  the  property  was  worth  more  than 
its  capitalization,  and  upon  the  admitted  facts  the  rates  pra- 
Bcri  cd  would  not  pay  one-half* the  interest  on  the  bonded  debt; 
in  Covington  &  L.  Turnp.  Road  Co.  v.  Sandford,  164  U.  S.  578, 
41  L.  ed.  560,  17  Sup.  Ct.  Rep.  198,  where  the  rates  prescribed 
would  not  even  pay  operating  expenses;  in  Smyth  v.  Ames,  169 
U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418,  where  the  rates 
prescribed  left  substantially  nothing  over  operating  expenses 
and  cost  of  service;  and  in  Ex  parte  Young,  209  U.  S.  123,  52 
L.  ed.  714,  28  Sup.  Ct.  Rep.  441,  where,  on  the  aspect  of  the 
case  which  was  before  the  court,  it  was  not  disputed  that  the 
rates  prescribed  were  in  fact  confiscatory,  injunctions  were 
severally  sustained.  But  the  case  before  us  is  not  a  case  of  this 
kind.  Upon  any  aspect  of  the  evidence  the  company  is  certain 
to  obtain  a  substantial  net  revenue  under  the  operation  of  the 
ordinance.  The  net  income,  in  any  event,  would  be  substantially 
6  per  cent,  or  4  per  cent  after  an  allowance  of  2  per  cent  for  de- 
preciation. See  Stanislaus  County  v.  San  Joaquin  &  K.  River 
Canal  &  Irrig.  Co.  192  U.  S.  201,  48  L.  ed.  406,  24  Sup.  Ct. 
Rep.  241.  We  cannot  know  clearly  that  the  revenue  would  not 
much  exceed  that  return.  We  do  not  feel  called  upon  to  deter- 
mine whether  a  demonstrated  reduction  of  income  to  that  point 
would  or  would  not  amount  to  confiscation." 

In  the  Des  Moines  case,  238  U.  S.  153,  P.TJ.R1915D,  577,  59 
L.  ed.  1244,  35  Sup.  Ct.  Rep.  811,  the  court  held  that  there  was 
no  error  in  refusing  an  injunction  upon  the  conclusion  reached 
that  a  return  of  6  per  cent  per  annum  on  the  valuation  would  not 
be  confiscatory  in  the  face  of  the  report  of  the  Master  that  the 
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<5ompany  ought  to  earn  8  per  cent    In  the  Willcox  case,  and  in 
*he  case  of  Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  223 
U.  S.  655,  56  L.  ed.  594,  32  Sup.  Ct.  Rep.  389,  a  finding  of  6 
I>er  cent  was  approved.    In  the  Denver  case,  the  court  held  that  a 
xeturn  of  4.2812  per  cent  of  the  value  of  the  plant  was  confisca- 
tory, but  found  it  unnecessary  to  determine  whether  a  consider- 
x;ble  sum  claimed  for  water  rights  should  be  added  to  the  value. 
Should  the  value  of  the  water  rights  be  included,  the  return 
^vould  be  further  reduced.     So  far  as  I  am  advised  this  is  the 
liighest  rate  of  return  that  the  supreme  court  has  ever  declared  to 
te  confiscatory.    True,  in  the  more  recent  case  of  Lincoln  Gas  & 
I.  L.  Co.  V.  LincoUi,  250  U.  S.  256,  63  L.  ed.  968,  39  Sup.  Ct. 
Hep.  454,  the  court  disapproved  a  finding  that  6  per  cent  upon 
the  invested  capital  could  not  be  regarded  as  confiscatory  in  view 
of  the  undisputed  evidence  accepted  by  the  Master  that  8  per 
cent  was  the  lowest  rate  sought  and  generally  obtained  as  a  re- 
turn upon  capital  invested  in  banking,  merchandising,  and  other 
business  in  the  vicinity,  7  per  cent  being  the  legal  rate  of  inter- 
est in  Nebraska.     The  bill  of  complaint,  however,  in  that  case 
v?as  dismissed,  so  that  the  question  as  to  what  conotitutes  a  con- 
fiscatory rate  was  not  determined  by  the  court.    If  it  be  claimed 
that  the  court  there  held  that  any  discrepancy  between  the  find- 
^g  of  the  court  and  the  established  rate  which  is  prejudicial  to 
the  public  utility  is  confiscatory,  it  will  be  diiHScult  indeed  to 
Reconcile  the  decision  with  many  prior  decisions  of  the  same 
^ourt.     Under  such  a  view,  the  courts  will  in  effect  review  the 
^isioixs  of  rate-making  bodies,  notwithstanding  their  repeated 
ScJaiiner  of  their  right  and  authority  so  to  do.     Furthermore, 
^  *^ V  3^j^jjj  jjard  and  fast  rule  is  adopted,  public  service  Com- 
asions  cannot  safelv  establish  what  thev  themselves  deem  fair 
^»  J     "■'^^sonable  rates.     They  must  in  addition  allow  a  consider- 
i^  ^    *^^*ti'gin  of  safety  to  cover  possible  deficiencies  in  revenue, 
'y ^   ^^^^s  in  operating  expenses,  and  differences  of  opinion  as  to 
.      ^^s.        j£  ^Y^^y  Jq  jjqj^  ^]^q  courts  will  be  constantly  appealed 
^    ^^    the  benefits  of  regulation  will  be  more  than  offset  by  the 
^  ^^^  of  litigation.     The  very  fact  that  in  the  years  in  ques- 
^  '■^0:t:-e  the  rate  of  return  differed  more  than  one  per  cent  on 
-,  .  ^^^1  value  of  the  property  under  substantially  identical  con- 
p^^^^    all  but  demonstrates  the  utter  fallacy  and  futility  of  such 
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^  course.  I  have  not  overlooked  the  fact  that  in  many,  if  not  all, 
the  foregoing  cases  the  returns  in  controversy  had  not  been  tested 
by  time  so  that  the  exact  rate  of  return  was  ascertainable,  and  this 
fact  was  in  a  measure  controlling,  but  for  reasons  already  stated, 
this  is  not  the  only  element  of  uncertainty  with  which  conrta 
and  rat«  making  bodies  are  confronted  in  this  class  of  suits. 

It  may  be  true  that  the  court  did  not  consider  the  customary 
rate  of  interest  on  local  investments  as  absolutely  controlling, 
for,  as  said  in  the  opinion: 

"But  it  is  a  matter  of  common  knowledge  that  interest  rates 
vary  almost  as  much  in  the  same  locality  at  different  times  as 
they  do  in  different  localities  at  the  same  time,  and  in  an  enter- 
prise of  this  magnitude  the  question  of  locality,  while  entitled 
to  consideration,  is  not  controlling." 

In  the  Willcox  case,  the  court  said:  "Such  compensation 
must  depend  greatly  upon  circumstances  and  locality;  among 
other  things  the  amount  of  risk  in  the  business  is  a  most  impor- 
tant factor,  as  well  as  the  locality  where  the  business  is  conducted 
and  the  rate  expected  and  usually  realized  there  upon  invest- 
ments of  a  somewhat  similar  nature  with  regard  to  the  risk  at- 
tending them." 

As  there  stated,  the  risk  of  the  business  is  the  most  important 
factor.  Capital  has  no  home  and  always  seeks  employment 
where  it  can  gain  the  best  returns  with  the  least  risk.  In  Stanis- 
laus County  V.  San  Joaquin  &  K.  Eiver  Canal  &  Irrig.  Co.  192 
iU.  S.  201,  48  L.  ed.  406,  24  Sup.  Ct.  Rep.  241,  the  court  de- 
clared that  a  statute  reducing  the  compensation  for  supplying 
water  to  6  per  cent  upon  the  present  value  of  the  property  used 
for  the  purpose  was  not  unconstitutional  and  that  there  was 
nothing  in  the  nature  of  confiscation  about  it.  The  court  made 
no  reference  to  local  conditions;  its  language  was  as  broad  as 
the  domain  over  which  its  jurisdiction  extends;  was  as  applic- 
able to  Maine  as  to  California,  and  was  evidently  so  intended. 
In  the  recent  case  of  Simpson  v.  United  States,  252  U.  S.  547,  64 
L.  ed.  709,  40  Sup.  Ct.  Eep.  367,  the  court  said  that  it  would 
take  judicial  notice  of  the  fact  that  4  per  cent  was  very  generally 
assumed  to  be  the  fair  value  or  earning  power  of  money 
safely  invested,  and  it  is  but  a  very  short  step  to  take  judicial 
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notice  of  the  earning  power  of  money  invested  in  a  public  util- 
ity of  this  magnitude  when  subject  to  public  regulation.  In 
many  of  the  cases  to  which  I  have  referred,  little  or  no  reference 
Avas  made  to  local  interest  rates  or  to  local  conditions,  and  for 
these  reasons. I  feel  that  my  conclusions  were  fully  justified,  on 
both  principle  and  authority. 

Without  further  comment,  I  will  only  add  that  in  no  aspect 
of  the  record  can  the  court  say  that  the  plaintiff  has  been  de- 
prived of  or  denied  the  full  protection  of  the  Constitution.  The 
exceptions  to  the  report  of  the  Master  are,  therefore,  oven'uled, 
and  a  decree  will  be  entered  in  accordance  therewith. 

Note. — Service. 

I.  Potper  of  ComntiasionSf  477. 
//.  Duty  to  serve,   4:7S, 

III,  Adequacy  of  service,    479. 

IV.  Extension  of  service,    479. 

V.  Abandonment  of  service^    480m 

VI.  Electricity,    481. 

VII.  Express,   482. 
VIII.  Irrigation,   482. 

IX.  Natural  gas,  482, 
X.  Pipe  lines,   482. 
XI.  Railroads,  483. 
XII.  Street  railways,   484. 
XIII.  Tilephones,   486, 
XIV.  Water,   486. 

I.  Power   of   Commissions. 

The  Oklahoma  Commission  has  power,  in  a  proper  case,  to  pre- 
scribe the  materials  of  which  a  railroad  station  shall  be  built.  Dod- 
fion  V.  St.  Louis-San  Francisco  R.  Co,  (Ark.)  Case  No.  327,  Dec.  31, 
1920. 

In  Re  Public  Utilities  Co.  No.  5487,  March  4,  1921,  the  Indiana 
Commission  held  that  §  110  of  the  Public  Service  Commission  Act 
gives  the  city  original  jurisdiction  in  all  matters  concerning  the 
quality  and  character  of  the  service  rendered  by  a  public  utility 
within  the  city,  leaving  to  the  Commission  the  determination  of  the 
reasonableness  of  the  city^s  action  in  case  of  an  appeal  by  either 
party. 

In  Walker  v.  Evansville  &  0.  Valley  R.  Co.  No.  6004,  June  10, 
1921,  the  Indiana  Commission  held  that  it  had  no  jurisdiction  over 
P.U.R.1921D. 
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complaints  against  the  service  of  a  street  railway,  in  view  of  the 
specific  authority  vested  in  municipal  officers. 

The  Railroad^  Commission  has  no  power  to  order  the  erection  of 
a  n^v  station,  under  its  authority  to  order  a  railroad  to  repair  a 
station  unfit  for  public  use  or  to  rebuild  a  station  that  has  been  de- 
stroyed.  Louisville  &  N.  R.  Co.  v.  Commonwealth  (1920)  —  Ky. 
— ,  22G  S.  W.  113. 

The  New  York  Commission,  Second  District,  had  power  to  reg- 
ulate the  time  tables  of  auto  bus  lines.  Re  House,  Case  No.  7814, 
Oct.  26,  1920. 

A  change  in  site  of  a  railroad  station  from  one  point  to  another 
in  the  same  community,  1475  feet  distant,  is  such  an  abandonment 
of  the  old  station  as  to  give  the  Commission  jurisdiction  over  the 
situation.  Southern  R.  Co.  v.  Commonwealth  (1920)  —  Va.  — > 
105  S.  E.  65. 

The  Virginia  Commission  has  jurisdiction  to  control  the  estab- 
lishment of  a  new  station  when  an  old  station  has  been  abandoned 
without  a  change  of  location  of  the  line  of  railroad.    Ibid. 

After  the  receipt  by  a  railroad  of  a  communication  from  the  Com- 
mission requesting  a  railroad  to  proceed  no  further  with  the  reloca- 
tion of  a  station  until  after  investigation  by  the  Commission,  the 
railroad  proceeds  at  its  own  peril.    Ibid. 

The  Virginia  Commission  has  authority  to  require  a  railroad  to 
establish  a  dismantled  station  on  a  site  deemed  just  and  reasonable 
and  as  between  two  or  more  sites  to  determine  the  most  desirable 
one.    Ibid. 

The  Virginia  Commission  has  jurisdiction,  in  the  case  of  an  aban« 
donment  of  a  station  incidental  to  a  change  of  location  of  the  rail- 
road line.     Ibid.  ^ 

II,  Duty  to  serve. 

In  Re  Monterey  &  P.  6.  R.  Co.  Decision  No.  8837,  Application 
No.  6266,  April  9,  1921,  the  California  Commission  held  that  the 
owner  of  a  utility  is  responsible  for  reasonably  good  service  and 
that  from  him  must  come  the  necessary  capital  for  extension  or  re- 
habilitation of  plant. 

In  Coughran  v.  California-Michigan  Land  &  Water  Co.  Decision 
No.  8856,  Case  No.  1340,  April  14,  1921,  the  California  Conunission 
said :  "Wlien  a  public  utility  holds  itself  out  to  serve  the  public,  it 
is  acting  as  a  public  servant  and  assumes  certain  obligations  to  ren- 
der adequate  and  satisfactory  service,  and  to  accomplish  this  result 
it  must  promote  a  harmonious  and  co-operative  spirit  among  its  con- 
sumers. On  the  other  hand,  the  consumers,  if  they  wish  to  receive 
satisfactory  service  and  have  a  healthy,  prosperous  utility,  must  do 
their  part  aind  refrain  from  any  acts  tending  to  disrupt  such  har- 
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monions  relations,  and  particularly  those   consumers  whose   acts 
might  interfere  with  the  delivery  of  water  to  their  neighbors." 

lit.  Adequacy  of  aervice. 

In  Eddy  v.  Lewiston  Valley  Water  Co.  Case  F~409,  Order  No. 
777,  June  6,  1921,  the  Idaho  Commission  said:  "Our  consideration 
of  the  service  condition  of  the  system  is  not  satisfied  by  records 
which  show  that  under  unsually  advantageous  conditions  a  suf- 
ficient water  supply  can  be  had.  Those  interested  cannot  depend 
upon  having  these  favorable  conditions  year  after  year,  and  service 
in  order  to  be  of  full  value  must  be  reasonably  assured  under  all 
ordiinary  conditions.'* 

IV»  Extension  of  aervice. 

A  water  utility  has  authority  to  take  on  new  consumers  within 
reasonable  limits  without  an  order  of  the  Commission,  providing  the 
Commission  has  not  prohibited  such  action.  Butte  County  Water 
Users'  Asso.  v.  Eailroad  Commission  (1921)  —  Cal.  — ,  196  Pac. 
265. 

The  lUinpis  Commission  has  held  that  a  heating  utility  should 
provide  sufficient  facilities  and  mains  of  ample  capacity  to  permit 
rendition  of  adequate  heating  service  to  a  new  consumer  without 
detriment  to  the  ser^^ice  rendered  to  its  other  consumers.  Warring- 
ton V.  Public  Service  Co.  No.  11034,  Dec.  20,  1920. 

An  extension  of  heating  service  should  not  be  ordered  where  it 
appears  that  there  is  no  immediate  emergency  requiring  such  exten- 
sion, and  that  it  would  probably  cause  an  interruption  in  service  to 
the  existing  consumers  a»id  that  it  would  be  more  practical  to  make 
it  during  the  non-heating  season.    Ibid. 

Extensions  of  electric  service  into  rural  territory  were  ordered  in 
Indiana,  where  it  appeared  that  wiring  had  been  done  by  prospec- 
tive consumers  on  the  assurance  by  the  company  that  the  extensions 
would  be  made  and  where  the  persons  desiring  the  service  were  pre- 
pared to  pay  most  of  the  initial  cost,  althojigh  the  Commission  did 
not  intend  to  involve  the  company  in  a  precedent  which  would  re- 
quire it  to  make  future  extensions  in  rural  territory  against  its 
policy.  Gardner  v.  Indiana  &  M.  Electric  Co.  No.  5703,  Dec.  31, 
1920. 

In  Re  Lewiston,  G.  &  M.  Teleph.  Co.  F.  C.  330,  April  15,  1P21. 
the  Maine  Commission  held  that  the  cost  of  dividing  a  telephone 
line  necessarily  extended  to  accommodate  additional  subscribers, 
should  be  borne  by  the  company,  since  it  should  be  considered  as  an 
addition  made  necessary  for  the  general  improvement  and  better- 
ment of  the  company^s  service  and  without  regard  to  any  particu- 
lar group  of  customers. 
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In  Ee  Marble,  F.  C.  332,  April  13,  1921,  the  Maine  Commis- 
sion, in  authorizing  an  extension  of  telephone  service,  at  the  cost  of 
subscribers,  provided  that  the  people  who  wanted  the  service  might 
reduce  their  expense  by  contributing  the  labor  and  trucking  item 
themselves. 

The  New  Jersey  Commission  refused  to  require  a  gas  company  to 
extend  its  main  to  serve  prospective  consumers  unless  such  consum- 
ers could  guarantee  a  return  sufficient  to  pay  the  cost  of  the  exten- 
sions for  a  minimum  period  of  five  years.  Hulse  v.  Public  Service 
Gas  Co.  Oct.  11,  1920. 

The  rule  that  the  Commission  is  without  power  to  order  a  natur- 
al gas  company  to  make  no  further  extensions  of  its  service  in  order 
to  conserve  the  supply,  where  there  is  a  main  in  front  of  the  prem- 
ises desired  to  be  served,  applies  in  New  York  in  a  case  in  which 
the  main  is  within  40  feet  of  the  applicant's  house  and  in  which  the 
company  need  not  extend  its  main  in  the  street,  but  may  make  the 
extension  over  private  property,  a  right  of  way  having  been  obtained 
for  that  purpose.  Hess  v.  Iroquois  Nat.  Gas  Co.  Case  No.  7898, 
Jan.  4,  1921. 

F.  Abandonment  of  service. 

The  California  Commission  permitted  a  telephone  company  to 

discontinue  service  during  the  winter  months  over  lines  through  a 

mountainous  region  where  service  maintenance  was  difficult  and 

unremunerative.    Ee  Kaymond  Teleph.  Co-  Decision  No.  8372,  Ap- 

.  plication  No.  5194,  Nov.  26,  1920. 

In  Re  Peninsular  E.  Co.  Decision  No.  8786,  Application  No. 
6370,  March  28,  1921,  the  California  Conuwission  allowed  a  railroad 
to  discontinue  service,  where  it  appeared  that  operation  was  con- 
ducted at  a  loss  and  that  the  public  would  suffer  no  loss  through 
abandonment  of  service  on  account  of  other  carriers  operating  over 
the  same  territory. 

In  Ee  Sugar  Pine  R.  Co.  Decision  No.  8929,  Application  No. 
6311,  May  3,  1921,  a  railroad  was  authorized  to  abandon  service 
by  the  California  Commission  upon  a  showing  that  it  was  operating 
at  a  loss  and  that  the  revenue  from  traffic  was  insufficient  to  pay 
operating  expenses,  much  less  depreciation,  maintenance,  and  a  re- 
turn upon  its  investment. 

In  Ee  Colorado  &  S.  E.  Co.  Case  No.  231,  Decision  No.  445, 
April  28,  1921,  the  Colorado  Commission  held  that  tax  and  interest 
charges  should  not  be  taken  into  account  in  an  application  for  re- 
duction and  curtailment  of  existing  train  service  for  the  reason  that 
such  tax  and  interest  charges  would  not  be  affected  by  a  curtail- 
ment of  service. 

In  Ee  Monticello  Teleph.  Co.  No.  6007,  June  8,  1921,  the  Indiana 
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Commissioii  authorized  a  telephone  company  to  discontinue  an  ex- 
ehange  operating  at  a  loss,  but  required  that  service  be  furnished 
throxigh  another  exchange  to  subscribers  who  might  desire  it. 

In  Bentonsport  v.  Chicago,  B.  I.  &  P.  E.  Co.  Docket  A-3611, 
May  11,  1921,  the  Iowa  Commission  authorized  the  installation  of  a 
custodian  to  be  on  duty  at  a  railroad  station  in  place  of  a  full 
agency,  on  the  ground  that  the  company  should  not  continue  to  do 
business  at  a  loss,  such  as  was  sustained  by  the  railroad. 

In  Ee  Wright  County  Teleph.  Co.  May  23, 1921,  a  telephone  util- 
ity was  authorized  by  the  Minnesota  Commission  to  discontinue  the 
operation  of  a  central  office  and  to  serve  subscribers  of  that  ex- 
change from  an  exchange  ijn  another  town,  where  it  appeared  that 
on  account  of  increased  rates  one  hundred  and  sixty-five  subscrib- 
ers had  discontinued  service,  leaving  but  45  telephones  connected  to 
the  exchange. 

In  Ee  Erie  E.  Co.  Case  JTo.  8147,  April  19,  1921,  the  New  York 
Commission,  Second  District,  in  refusing  its  consent  to  the  discon^ 
tinuance  of  services  of  an  agent  at  four  stations,  stated  that  a  rail- 
road should  not  endeavor  to  improve  its  financial  condition  by  im- 
poverishment of  the  ordinary  service  to  a  point  leading  to  final  dis- 
solution, and  which  could  be  of  no  ultimate  good  to  the  investors  or 
to  the  public. 

In  Antrim  Township  v.  Cumberland  Valley  E.  Co.  Complaint 
Docket  No.  138,  April  11,  1921,  the  Pennsylvania  Commission 
directed  a  railroad  company  to  maintain  an  agency  at  a  freight 
station  at  a  cost  comparable  to  traffic  requirements  and  service  ren- 
dered rather  than  for  the  yearly  salary  which  would  be  necessitated 
by  employment  of  a  regular  agent  coming  under  the  jurisdictiwi 
of  the  War  Labor  Board. 

In  Ee  Chicago  &  N.  W.  E.  Co.  E-2749,  April  9,  1921,  the  Wis- 
consin Commission  said:  'The  Commission,  however,  desires  to 
emphasize  to  the  railway  company  that  when  in  its  judgment  an 
order  of  this  Commission  is  unreasonable  because  of  changed  condi- 
tions, it  should  apply  for  a  modification  of  such  order  in  an  orderly 
manner  before  making  changes  which  result  in  a  violation  thereof. 
The  channels  of  the  Commission  are  open  for  the  use  of  railway 
companies  as  well  as  their  patrons  and,  if  any  situation  requires 
expeditious  action  on  the  part  of  the  Commission,  a  prompt  determ- 
ination will  be  made  if  reasonably  possible.  There  appears  to  be 
little  excuse  for  the  failure  of  the  company  to  bring  the  proposed 
change  to  the  attention  of  the  Commission  before  placing  the  same 
in  effect'' 

VI.  Electricity. 


In  Ee  Abbott  Light  &  P.  Co.  No.  7491,  April  21,  1921,  the  IIU- 
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noiB  Commisgion  declined  to  allow  service  by  an  electric  companj 
to  rural  consumers  owning  their  own  lines,  but  granted  permission 
to  the  company  to  serve  any  of  its  rural  consumers  as  individuals, 
provided  suitable  arrangements  should  be  made  for  transferring 
the  title  to  all  the  distribution  lines  and  equipment  to  the  com- 
pany, or  to  serve  any  group  of  rural  consumers  under  wholesale 
service  rates,  provided  such  consumers  should  form  the  necessary 
organization  to  operate  as  a  public  utility. 

Vll.  Bxpresa, 

In  Corporation  Commission  v.  American  B.  Express  Co.  May  4, 
1921,  the  North  Carolina  Commission  held  that  a  rule  providing 
that  shipments  destined  to  ofQces  reached  by  both  the  American 
Railway  Express  Company  and  the  Southeastern  Express  Company 
should  be  forwarded  by  the  company  receiving  same  from  the  ship- 
per over  its  own  line  to  destination,  was  objectionable  for  the  reason 
that  it  limited  the  movement  of  traffic  to  the  single  company  to 
which  it  was  delivered  for  transportation,  regardless  of  the  fact  that 
there  might  be  a  more  expeditious  route  by  using  joint  routes  with 
both  companies. 

Till.  Irrigation, 

The  number  of  consumers  reasonably  allowed  to  receive  service 
from  an.  irrigation  company,  should  not  be  limited  by  the  available 
supply  in  years  of  drought.  Butte  County  Water  Users'  Asso.  v. 
Railroad  Commission  (1921)  —  Cal.  — ,  196  Pac.  265. 

IX.  Natural  gaa. 

In  Erie  v.  Pennsylvania  Gas  Co.  Complaint  Docket  No.  3669, 
May  31,  1921,  the  Pennsylvania  Commission  disapproved  of  a  rule 
restricting  the  consumption  of  natural  gas  to  domestic  consumers, 
stating  that  domestic  consumers  should  be  first  considered,  but  to 
arbitrarily  exclude  industrial  use  might  leave  the  company  with  a 
large  supply  of  gas  without  any  market  therefor  during  certain 
parts  of  the  year,  and  since  this  gas  cannot  be  held  in  leash  it 
would,  in  a  greater  or  less  degree,  be  dissipated  through  leakage  or 
vagrancy  and  thereby  lost  to  the  company. 

X.  Pipe  lines. 

In  Re  Petroleum  Tariffs,  Docket  No.  784,  Report  &  Order  No. 
318,  June  4,  1921,  the  Montana  Commission  held  that  a  pipe  line 
company  transporting  crude  petroleum  should  provide  sufficient 
storage  facilities  to  store  oil  for  a  period  of  five  days  after  its  arrival 
at  destination. 
P.U.R.1921D. 
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XI.  Jtaaroad8* 

In  Be  Atchison  T.  &  S.  F.  E.  Co.  Docket  Xo.  1310-E-87,  De- 
cision No.  1279,  April  14,  1921,  the  Arizona  Commission  held  that 
the  maintenance  of  adequate  facilities  for  handling  live  stock 
should  not  be  indefinitely  delayed,  although  the  railroads  are  feel- 
ing an  existing  money  stringency.  Where  it  appears  that  additional 
facilities  are  of  pressing  importance,  the  Commission  stated  that 
progress  must  not  be  stopped  because  of  the  money  stringency,  and 
since  the  prosperity  of  the  railroads  is  dependent  upon  the  success 
of  the  communities  which  they  served,  continued  growth  must  be 
encouraged. 

In  Dodson  v.  St.  Louis-San  Francisco  R.  Co.  (Ark.)  Case  Nc, 
327,  Dec.  31,  1920,  a  railroad  company  should  not  be  permitted  to 
neglect  its  station  facilities  on  account  of  track  depreciation,  not^ 
withstanding  that  track  depreciation  should  be  given  first  considera- 
tioii. 

In  requiring  adequate  stock  yard  facilities,  local  conditions  must 
be  considered  and  tiie  situation  of  a  railroad  may  be  such  that  the 
company  should  not  be  required  to  change  the  location  of  its  stock 
yards,  notwithstanding  that  the  place  where  stock  is  accumulated! 
and  held  for  shipment  is  800  feet  distant  and  not  adjacent  to  the* 
right  of  way.  Scholz  v.  Chicago,  M.  &  St.  P.  R.  Co.  (Iowa)  Docket 
A-2184,  Dec.  3,  1920. 

In  Pacific  v.  St.  Louis-San  Francisco  R.  Co.  Case  No.  2744,  May 
9, 1921,  the  Missouri  Commission  said:  ^'Through  fast  service  must 
be  maintained  and  this  can  only  be  accomplished  by  the  operation  of 
trains  having  few  stops  between  terminals.  Local  traffic  must  be  ac-< 
commodated,  and  this  can  be  and  is  accomplished  by  running  slow 
or  local  trains  ahead  of  the  through  fast  trains.  This  method  of 
<iperation  naturally  results  in  some  delay  to  local  passengers  at  junc- 
tion points,  but  so  long  as  the  delay  is  not  unreasonable  the  service 
should  be  considered  as  satisfactory.'* 

A  raiLoad  which  enjoys  a  very  substantial  freight  reveiwne  and 
also  a  large  summer  passenger  travel,  cannot  be  excused  from  ren.- 
dering  adequate  service  upon  a  showing  that  for  a  particular  month 
or  a  particular  season  of  the  year  the  operation  of  such  adequate* 
service  does  not  in  and  of  itself  produce  sufficient  revenue  to  me&& 
that  particular  and  limited  portion  of  its  business  profitable.  Novth 
Creek  v.  Delaware  &  H.  Co.  (N.  Y.  2d)  Case  No.  7796,  Not.  9^ 

mo. 

In  Re  Erie  R.  Co.  Case  No.  8148,  May  25,  1921,  the  New  Yoik 
Commission  authorized  the  curtailment  of  railroad  service  operatcci 
at  a  loss  owing  to  increased  wages  ordered  by  the  Federal  Wagje^ 
Board. 

In  Farmers'  State  Bank  y.  Chicago  &  N.  W.  R.  Co.  Order  Neu 
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3851,  June  1,  1921,  the  South  Dakota  Commission  held  that  the  in- 
stallation of  wells  and  watering  troughs  in  the  stockyards  of  a  rail- 
road is  necessarily  a  part  of  the  transportation  duty  of  the  carrier* 
in  the  carrying  of  live  stock. 

In  Rockingham  v.  Eutland  k  Co.  No.  755,  March  31,  1921,  the 
Vermont  Commission  refused  to  allow  the  abandonment  of  a  rail- 
road siding,  when  the  evidence  showed  that  the  revenue  from  incom- 
ing and  outgoing  carload  freight  was  insuflBcient  alone  to  pay  the 
expense  of  maintaining  the  siding,  but  the  amount  of  income  from 
less  than  carload  freight  and  the  amount  of  income  from  passenger 
traffic  was  not  shown  at  the  hearing. 

An  order  of  the  Virginia  Commission  locating  a  station  at  a 
place  objected  to  by  a  railroad,  was  affirmed  where  it  appeared  that 
voluminous  testimony  had  been  taken  by  the  Commission  and  a 
personal  inspection  of  the  locality  had  been  made,  stating  that  there 
could  be  no  objection  that  the  conclusion  reached  by  the  Commission 
lacked  support  ii)  evidence,  or  that  upon  the  evidence,  is  was  plainly 
wrong.  Southern  R.  Co.  v.  Commonwealth  (1920)  —  Va.  — ,  105 
S.  E.  65. 

In  Public  Service  Commission  ex  rel.  Molson  Community  Club 
V.  Great  Northern  R.  Co.  No.  5200,  April  19,  1921,  the  Washington 
Commission  authorized  the  curtailment  of  passenger  service  oper- 
ated at  a  loss,  although  considerable  inconvenience  would  result. 

In  Wisconsin  Farm  Bureau  Federation  v.  Chicago  &  N.  W.  R.  Co. 
R-2744,  May  26,  1921,  the  Wisconsin  Commission  ordered  that  a 
railroad  should  stop  cars  loaded  with  cattle,  calves,  hogs,  and  sheep 
in  transit  at  a  charge  of  $6.50  per  car,  such  stop  to  be  limited  to 
forty-eight  hours  and  no  portion  of  the  contents  of  the  car  as 
loaded  at  the  original  point  of  shipment  to  be  left  at  the  stopping 
point. 

XH,  street  railtaays. 

The  operation  upon  an  urban  surface  street  railway  by  the  own- 
er of  this  franchise  therefor,  of  cars  reasonably  suitable  for  street 
car  service,  and  which  give  street  car  service  in  such  manner  as  the 
Raiload  Commission  may  prescribe,  does  not  require  any  franchise 
additional  to  the  urban  surface  street  car  franchise.  Milwaukee  v. 
Milwaukee  Electric  R.  &  Light  Co.  (1920)  —  Wis.  — ,  180  N.  W. 
339. 

In  Re  Madison  R.  Co.  Rr-2750,  May  27, 1921,  the  Wisconsin  Com- 
mission authorized  the  purchase  of  additional  one-man  cars  with 
provision  that  these  cars  should  be  operated  only  to  a  limited  extent, 
and  that  two-man  cars  should  be  operated  where  traffic  was  heavy. 
P.U.R.1921D. 
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XIII.  Telephones, 

In  Re  Swanson,  Decision  No.  8847,  Application  No.  6143,  April 
12,  1921,  the  California  Commission  held  that  a  telephone  ntility 
should  own  all  equipment  used  in  its  service  and  should  replace  bat- 
teries. , 

The  ownership  and  maintenance  of  any  part  of  the  equipment  of 
a  utility  by  the  patrons,  is  the  cause  of  unsatisfactory  working  con- 
ditions. Ee  Decatur  County  Independent  Teleph.  Co.  (Tnd.)  No. 
5559,  Sept.  30,  1920. 

In  Be  Farmers  Two  Rivers  Rural  Teleph.  Co.  April  8,  1921,  the 
Minnesota  Commission  said:  ^^The  Commission  is  of  the  opinion 
that  for  service  in  the  villages  there  should  not  be  to  exceed  two 
business  stations  or  four  residence  stations  on  any  one  line.'' 

In  Re  Hanover  Rural  Teleph.  Co.  April  23,  1921,  the  Minnesota 
Commission  refused  to  discontinue  a  diflferential  in  the  rate  for 
business  and  residence  telephone  service,  when  no  evidence  was 
offered  to  show  the  cost  of  furnishing  telephone  service  to  a  busi- 
ness or  residence  station  or  whether  the  uses  made  of  such  tele- 
phones were  comparable. 

In  Johnson  v.  Oconto  Teleph.  Co.  Informal  Complaint  No.  5710, 
March  30,  1921,  the  Nebraska  Commission  held  that  a  company 
with  only  seventy  subscribers  was  justified  in  securing  the  services 
of  a  lineman  for  part  time  rather  than  employing  one  permanently. 

In  Mitchell  v.  Western  Farmers  Teleph.  Co.  (S.  D.)  Order  No. 
4432,  May  10,  1921,  a  telephone  utility  was  required  to  extend  its 
line  nearly  a  mile  to  serve  an  additional  subscriber,  with  the  provi- 
flion  that  the  subscriber  should  pay  one  year's  rental  in  advance. 

In  Re  Beloit  Farm  Teleph.  Co.  U-2306,  March  31,  1921,  the  Wis- 
consin Commission  held  that  a  maximum  of  ten  stations  per  line 
was  a  very  satisfactory  loading  for  rural  telephone  lines. 

XIV.  Water, 

In  Re  Chauvet,  Decision  No.  8846,  Application  5ro.  6026,  April 
9,  1921,  the  California  Commission  held  that  a  water  utility  has  au- 
thority to  install  meters  without  an  order  of  the  Commission. 

In  Re  Sawtelle  Water  Co.  Decision  No.  8903,  Application  No. 
6344,  April  29,  1921,  it  was  held  by  the  same  Commission  that  the 
air-lift  method  of  raising  water  is  expensive  and  inefficient  and 
fhat  a  loss  in  distribution  of  47^  per  cent  is  excessive. 

Under  the  California  statute,  water  available  must  be  prorated, 
in  times  of  a  shortage  of  supply,  as  between  the  consumers  of  the 
company.    Butte  County  Water  Users'  Asso.  v.  Railroad  Commis- 
sion (1921)  —  Cal.  — ,  196  Pac.  265. 
P.U.R.1921D. 
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OAIiIFORNIA  RAILROAD  OOMMISSION. 

BE  CALIFOENIA  NATIONAL  BANK  OF  MODESTO. 

[Application  No.  6587.] 

BE  F.  A.  DEISTER  et  al. 

[Application  No.  6588.) 

[Decision  No.  8858.] 

CerUfieales  of  convenience  and  neceeeUy  —  Transfer  of  operative 
righte. 

1.  An  aBsignment  of  operative  rights  by  the  operator  of  an  auto 
stage,  is  ill^^l  and  void  without  the  authorization  of  the  Railroad 
Commission. 

Certificate  of  convenience  —  Transfer  —  Sufficiency  of  application. 

2.  An  application  for  the  transfer  of  operative  rights  is  insufficient 
without  the  signature  of  the  owner  of  such  rights. 

Certificates  of  convenience  and  necessity  —  Transfer  of  rights  ^ 
Condition  precedent. 

3.  The  transfer  of  a  permit  to  operate  an  automobile  stage  line 
was  refused  and  permit  was  indefinitely  suspended  where  it  was  shown 
that  service  had  been  arbitrarily  discontinued. 

[April  14,  1921.) 

Application  for  authority  to  transfer  operative  rights;  ap- 
plication dismissed  and  permit  suspended. 

Appearances:  Gushing  and  Gushing,  by  Erwin  E.  Richter, 
for  applicant  in  Application  No.  6587 ;  H.  A.  Encell  and  Ernest 
Walling,  for  applicant  in  Application  No.  6588;  John  P. 
Denehy,  for  the  Commissioner  of  Labor ;  H.  W.  Zagoren,  for  cer- 
tain wage  claimants. 

,  By  the  Commission:  In  Application  No.  6587,  the  Cali- 
fornia National  Bank  of  Modesto  petitions  the  Eailroad  Com- 
mission for  an  order  authorizing  the  transfer  to  it  of  certain 
operative  rights  of  F.  A.  Deister,  operating  under  the  fictitious 
name  of  the  Western  Auto  Stage  Company  on  the  ground  that 
said  F.  A.  Deister,  had  on  September  23,  1920,  assigned  to  ap- 
plicant said  operative  rights  upon  the  following  conditions  em- 
braced within  the  terms  of  said  assignment: 

To  have  and  to  hold  the  same  for  the  satisfaction  of  any  debts, 
claims,  or  obligations  due  said  second  party  or  its  assigns  from 
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me  at  this  time  or  anj  advances  made  me  hereafter.  And  the 
said  part;  of  the  first  part  does  hereby  appoint  the  said  party  of 
the  second  part  or  its  assigns,  his  true  and  lawful  attorney  irrev- 
ocable, with  power  of  substitution  and  revocation,  for  the  use 
and  at  the  proper  costs  and  charges,  to  sell  and  assign  said  fran- 
chise or  operative  rights  to  satisfy  all  demands  due  said  party 
of  the  second  part  or  its  assigns,  in  case  said  action  may  become 
necessary  to  protect  and  pay  said  second  party  for  all  its  right, 
title  and  interest  in  said  franchise  or  operating  rights  in  said 
order  aforesaid. 

The  operative  rights  sought  to  be  transferred  are  those  author- 
ized by  this  Commission  in  Decision  No.  8117  on  Application 
No.  5757,  dated  September  16,  1920.  The  operative  rights  re- 
ferred to  authorized  the  conduct  of  an  automotive  passenger  stage 
service  between  Oakland  and  Fresno.  This  application  No. 
6587  is  not  signed  by  F.  A.  Deister,  the  owner  of  the  operative 
rights,  but  is  signed  only  by  California  National  Bank  of  Mo- 
desto. 

Application  No.  6588  is  an  application  of  F.  A.  Deister,  doing 
business  under  the  fictitious  name  of  Western  Auto  Stage  Com- 
pany to  sell  and  W.  E.  Travis  and  J.  C.  Walling  to  purchase,  ac- 
quire and  hereafter  operate  a  certain  automobile  stage  line  for 
the  transportation  of  passengers  between  Oakland  and  Fresno. 
The  operative  rights  herein  sgught  to  be  transferred  are  those 
acquired  by  the  applicant  Deister  in  this  Commission's  Decision 
No.  8117  on  Application  5757,  decided  September  16,  .1920. 

A  hearing  was  held  before  examiner  Satterwhite  on  Friday, 
March  11,  1921,  at  San  Francisco,  Said  applications  were  con- 
solidated for  the  purpose  of  receiving  evidence  and  decision. 
The  matters  were  submitted  and  are  now  ready  for  opinion  and 
order. 

[1]  In  the  application  of  the  California  National  Bank  of 
Modesto  which  is  based  upon  an  assignment  of  operative  rights 
by  F.  A.  Deister,  the  Commission  is  of  the  opinion  that  said  as- 
signment is  illegal  and  void  and  of  no  effect  under  authority  of  .§ 
5,  Chapter  213,  Statutes  of  1917,  which  in  part  reads  as  follows : 

Any  right,  privilege,  franchise  or  permit,  held,  owned  or  ob- 
tained by  any  transportation  company  may  be  sold,  assigned^ 
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leased,  transferred  or  inherited  as  other  property,  only  upon  a^u- 
thorization  by  the  Railroad  Commission, 

[2]  Moreover,  Application  No.  6867  did  not  bear  the  signa- 
ture of  the  owner,  said  F.  A.  Deister,  of  said  operative  rights 
which  is  required  by  the  law  of  this  state.  We  are  therefore 
of  the  opinion  that  this  application  should  be  dismissed. 

The  evidence  showed  that  applicant  F.  A.  Deister  had  in- 
curred large  indebtedness  including  many  labor  claims^  Travis 
and  Walling,  who  are  applicants  in  Application  No.  6588,  testi- 
fied that  if  the  operative  rights  involved  in  this  proceeding  were 
transferred  to  them  or  canceled  they  would  voluntarily  pay- 
claims  against  F.  A.  Deister,  not  to  exceed  $13,100. 

The  matter  of  the  indebtedness  of  applicant  Deister  is  one 
over  which  this  Commission  has  no  jurisdiction. 

[3]  Further  testimony  indicated  that  creditors  had  attached 
the  equipment  of  Deister  and  that  Deister  had  been  indicted 
criminally,  and  had  given  no  service  over  his  route  for  some 
time.  It  appearing  that  no  service  has  been  rendered  over  the 
route  between  Oakland  and  Fresno  by  the  applicant  Deister  un- 
der his  operative  rights ;  and  in  view  of  the  fact  that  said  serv- 
ice has  been  abandoned,  the  Commission  will  dismiss  this  appli- 
cation and  suspend  the  operative  rights  of  F.  A.  Deister  in- 
definitely and  untU  further  order  of  the  Commission. 


OOIiORADO   PUBIilG    UTILITIES    COMMISSION. 

HE  JOHN  T.  DONOVAN  et  al. 
(ApplicatioB  No.  125,  Decision  No.  441.) 

Ceriificates  of  convenience  and  necessity  —  MaterialUy  of  evidence  — 
Automohile  service. 

1.  Objection  that  an  auto  bus  line  was  a  detriment  to  the  high- 
way, paid  but  little  if  any  taxes,  and  would  quite  often  be  unable  to 
operate  during  stormy  weather,  is  not  material  in  an  application  for  a 
certificate  of  convenience  and  necessity. 

Monopoly  and  competUion  —  Oocwpied  territory  —  Additional  service, 

2.  A  railroad  operates  its  service  according  to  its  best  judgment, 
but  the  regulatory  authority  nmy  order  additional  service  by  other 
carriers  to  meet  the  reasonable  requirements  of  the  public,  if  the 
schedule  of  trains  as  operated  fails  so  to  do. 
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CerM^leaieB  o/  eanvetUenme  ond  neeeasUy  —  Bvidenee  required  —  Ad^ 
Aitiimal  aerviee* 

3.  It  is  not  required  that  an  applicant  for  a  certificate  of  oon- 
▼enience  show  such  a  condition  to  exist  as  makes  additional  service 
indispensable  to  the  necessity  of  the  public,  but  merely  that  a  reason- 
able necessity  exists  as  will  add  to  the  convenience  of  the  public. 


Monopoly  and  competition  —  Occupied  territory  —  Additional  service. 

Statement  that  the  remedy  for  inadequate  train  service  is  not 
the  licensing;  of  another  common  carrier  but  the  requirement  of  more 
efficient  train  service,  p.  494. 

Monopoly  and  competition  —  Occupied  territory  —  Automohile  service. 

Discussion  of  the  control  of  utilities  to  prevent  fluctual  com- 
petition by  a  new  carrier  entering  territory  already  occupied,  p.  496. 

(Lannon,  Commissioner,  dissents.) 

[AprU  23,  1921.] 

'Application  for  certificate  of  convenience  and  necessity  for 
the  operation  of  auto  bus  service ;  granted. 

Appearances :  H.  A.  Lindsley  and  George  H.  Swerer,  for  ap- 
plicant; E.  E.  Whitted  and  J.  L.  Eice  for  the  CJolorado  & 
Southern  Railway  Company  and  Chicago,  Burlington  &  Quincy 
Railroad  Company. 

By  the  Commission:  On  February  16,  1921,  application 
was  filed  by  the  above  named  applicants  as  copartners  under  the 
firm  name  and  style  of  the  Paradox  Land  &  Transport  C(Hnpany 
for  a  certificate  of  public  convenience  and  necessity  for  the 
operation  of  an  auto  bus  for  the  transportation  of  passengers  be- 
tween Denver  and  Fort  Collins  over  the  main  traveled  highway 
between  said  cities,  passing  through  Broomfield,  Lafayette, 
Longmont,  Berthoud,  and  Loveland  into  Fort  Collins. 

Applicants  propose  to  operate  an  auto  bu«  to  accommodate 
15  passengers,  comfortably,  and  heated  and  lighted  when  neces- 
sary, twice  each  day  between  Denver  and  Fort  Collins,  of  the 
latest  approved  type  adapted  to  such  service. 

Notice  of  the  filing  of  said  application  was  given  to  the  rail- 
way carriers  operating  in  the  territory  affected  with  the  result 
that  the  Union  Pacific  Railroad  filed  a  motion,  objection,  and 
answer  on  March  3,  1921,  and  the  Colorado  &  Southern  Rail- 
way and  the  Chicago,  Burlington  &  Quincy  Railroad  filed  ob- 
jection and  answer  to  said  application  on  March  1,  1921, 
P.U.R.1921D. 
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Thereafter,  the  Commission  set  the  matter  for  hearing  at  its 
hearing  room,  Capitol  3uilding,  Denver,  Colorado,  for  10 
o'clock  A.  M.,  Wednesday,  March  23,  1921,  at  which  hearing 
some  testimony  was  taken  and,  npon  request,  the  hearing  was 
continued  for  one  week  and  until  March  30,  1921. 

The  issues  involved  are  quite  simple,  it  being  alleged  on  the 
part  of  applicants  that  the  public  convenience  and  necessity  re- 
quire and  will  require  the  inauguration  of  an  auto  bus  passenger 
line  between  said  cities  and  towns,  while  the  railway  carriers 
object  thereto  upon  se\'eral  grounds,  the  principal  one  being 
that  the  public  convenience  and  necessity  does  not  require  any 
additional  facilities  between  said  cities  or  towns  than  they  now 
enjoy  by  means  of  passenger  trains  operated  by  the  railway  car- 
riers. 

On  behalf  of  applicants,  there  was  introduced  in  evidence  its 
schedule  of  fares  and  that  of  the  railway  carriers  between  said 
cities  and  towns,  whereby  it  appears  that  but  little  difference  in 
fares  is  charged ;  in  some  instances  it  being  a  little  less  by  rail- 
way and  in  others  a  little  less  by  the  proposed  auto  bus  line. 
The  applicant  also  submitted  the  proposed  schedule  of  busses 
showing  a  service  by  auto  bus  northbound  leaving  Denver  at  9  :o<> 
o'clock  in  the  morning  to  arrive  at  Fort  Collins  12:45  o'clock 
p.  M.,  and  leaving  Denver  at  4  o'clock  in  the  afternoon  to  arrive 
at  Fort  Collins  at  7:15  o'clock  p.  m.  ;  southbound  service  pro- 
posed leaving  Fort  Collins  at  9 :80  o'clock  a.  m.  to  arrive  at  Den- 
ver at  12 :45  p.  m.  and  leaving  Fort  Collins  at  4 :30  p.  m.  to  ar- 
rive at  Denver  at  7 :45  p.  m. 

The  railway  carriers  submitted  evidence  showing  that  the 
passenger  service  over  the  Colorado  &  Southern  Railway  be- 
tween Denver  and  Fort  Collins,  as  at  present,  leaves  Denver  at 
8  o'clock  A.  M.,  2:30,  and  6  o'clock  p.  m.  arriving  at  Fort  Collins 
11  A.  M.,  5:42,  and  8:47  o'clock  p.  m.  ;  over  the  Union  Pacific 
Railroad  leaving  Denver  at  8  o'clock  a.  m.  and  4 :30  p.  m.  arriv- 
ing at  Fort  Collins  10 :25  a.  m.  and  6 :45  p.  m.  Southbound  the 
Colorado  &  Southern  Railway  trains  leave  Fort  Collins  at  7:10 
and  8 :40  a.  m.  and  3 :20  p.  m.  and  arrive  at  Denver  10 :15  and 
11 :30  A.  M.  and  6 :30  p.  m.  ;  Union  Pacific  leaves  Fort  Collins  at 
7 :45  A.  M.  and  2 :35  p.  m.  arriving  at  Denver  at  10  a.  m.  and  5 
p.  M.    The  Burlington  service  affects  none  of  the  towns  involved 
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except  Lafayette  and  Longmont  while  Union  Pacific  service 
affects  no  towns  outside  of  Denver  but  Fort  Collins  of  those  pro- 
posed to  be  served  by  the  auto  bus  line. 

From  this  statement  of  existing  train  schedules  and  the  pro^ 
posed  auto  bus  schedule,  it  will  be  seen  that  the  auto  bus  line 
proposed  to  leave  Denver  northbound  twice  daily,  at  9 :30  o'clock 
in  the  morning,  an  hour  and  thirty  minutes  later  than  the  Colo^ 
rado  &  Southern  Eailway,  and  at  4  o'clock  in  the  afternoon,  an 
hour  and  thirty  minutes  later  than  the  Colorado  &  Southern,  to 
arrive  at  the  cities  and  towns. affected  at  such  times  as  approxi- 
mately to  be  midway  between  arrivals  and  departures  of  the 
Colorado  &  Southern  trains;  and  the  same  is  true  of  the  auto 
bus  schedule  southbound.  , 

[1]  Much  of  the  matter  injected  into  the  hearing  by  the  testis 
mony  had  to  do  with  matters  entirely  foreign  to  the  issue,  sucl^ 
as  the  objection  of  the  carriers  that  the  auto  bus  line  was  a  detri? 
ment  to  the  highway,  paid  but  little  if  any  taxes,  and  would  quite 
often  not  be  able  to  operate  during  stormy  weather,  all  of  which 
are  not  involved  in  applications  of  this  character. 

The  sole  issue  as  the  Commission  understands  the  law  is^ 
^whether  public  convenience  and  necessity  requires  and  will  re^ 
quire  the  operation  of  the  proposed  auto  bus  passenger  line. 
Whether  or  not  the  auto  bus  line  can  be  operated  at  profit  is  not 
involved,  that  being  the  risk  undertaken  by  the  applicant; 
whether  or  not  the  railway  carriers  will  be  affected  is  not  in- 
volved except  as  to  whether  the  public  convenience  and  necessity 
is  adequately  served  by  the  existing  means  of  transportation. 
At  the  conclusion  of  the  hearing,  time  was  given  for  the  filing 
of  briefs,  with  the  result  that  the  Colorado  &  Southern  Railway 
and  the  Chicago,  Burlington  &  Quincy  Railroad  filed  an  exhausr- 
tive  brief  in  support  of  their  position  that  no  sufficient  showing 
vas  made  by  applicant  to  warrant  the  issuance  of  the  certificate 
applied  for.  Applicant  in  its  reply  brief  urgently  insists  that 
public  convenience  and  necessity  requires  an  additional  means  o£ 
transportation  between  the  towns  and  cities  affected  and  largely 
because  of  the  fact  that  the  service  afforded  by  the  present  rail- 
way carriers  to  passengers  to  the  cities  and  towns  named  is  a 
doming  and  afternoon  service  in  either  direction,  by  the  Colora- 
do &  Southern  Railway,  the  principal  rail  carrier,  one  train  in 

P.U.R.1921D. 


Digitized  by 


Google 


492  COLORADO  PUBLIC  UTILITIES  COMMISSION. 

the  forenoon  out'  of  Denver  serving  the  communities  named, 
while  two  trains  in  the  afternoon  at  2 :30  and  6  p.  m.  are  oper- 
ated; southbound  two  trains  leave  Fort  Collins  in  the  morning 
and  one  in  the  afternoon.  The  result  is  the  passenger  who  is  not 
destined  for  Denver,  and  desires  to  travel  from  one  town  to  an- 
other is  not  able  to  leave  without  a  long  period  of  waiting  and  it 
is  contended  by  applicant  that  the  bus  line  proposed  will  afford 
such  traffic  a  convenient  and  necessary  method  of  traveling  with- 
out such  long  delay. 

[2]  The  carriers  insist  that  if  the  rail  service  being  operated 
does  not  suit  the  public  convenience,  then  the  trains  may  be 
"scattered"  through  the  day.  One  train  operated  by  the  Colo- 
rado &  Southern  is  an  interstate  train,  so  that  its  schedule  is  de- 
termined  for  other  than  local  travel.  A  carrier  operates  its  serv- 
ice according  to  its  best  judgment,  but  the  regulatory  authority 
may  order  additional*  service  to  meet  the  reasonable  require- 
ments of  the  public,  if  the  schedule  of  trains  as  operated  fails  so 
to  do. 

The  Public  Utilities  Act  of  this  state  is  rather  obscure  con- 
cerning what  condition  is  necessary  to  be  shown  to  exist  to  enti- 
tle an  applicant  to  a  certificate  of  public  convenience  and  neces- 
sity, and  the  instant  case  is  the  first  time  that  the  railway  ca^ 
riers  have  opposed  the  issuance  of  such  certificate  to  an  appli- 
cant for  the  transportation  of  either  passengers  or  freight,  and 
a  number  of  such  certificates  have  heretofore  been  granted  by 
this  Commission. 

In  Application  ^o.  62,  decided  January  17,  1920,  the  Over- 
land Motor  Express  Company  applied  for  a  certificate  of  public 
convenience  and  necessity  for  the  transportation  of  freight  by 
auto  truck  between  Denver  and  Boulder.  This  application  was 
resisted  by  an  existing  auto  freight  truck  carrier  who  had  there- 
tofore been  granted  a  certificate,  but  no  railway  carrier  made  ob- 
jection or  appeared  in  opposition  to  such  application.  In  the 
course  of  that  decision,  this  Commission  undertook  to  construe 
the  legislative  meaning  of  the  phrase  "public  convenience  and 
necessity"  as  used  in  the  Public  Utilities  Act,  and  based  largely 
upon  the  interpretation  of  the  New  York  Act  by  the  New  York 
Public  Service  Commission  in  Re  Troy  Auto  Car  Co.  P.U.B. 
1917A,  700-Y07,  wherein  it  was  held  that  the  words  "conven- 
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ience  and  necessity"  could  not  be  split  in  two;  that  a  thing  neces- 
sary would  always  be  convenient  and  that  to  show  a  strict  neces- 
sity was  not  required.  In  other  words  '^convenience"  and 
"necessity"  must  be  construed  together  to  mean  such  a  state  of 
facts  exists  as  show  a  reasonable  necessity  to  meet  a  convenience 
of  the  public.  As  stated  in  the  New  York  case,  supra  "taking 
the  phrase  'convenience  and  necessity'  as  an  entity,  it  d«es  not 
mean  to  require  a  physical  necessity  or  an  indispensable  thing/' 
Re  Overland  Motor  Express  Co.  P.U.E.1920B,  551. 

[3]  So,  in  the  instant  case,  it  does  not  require  that  applicant 
shall  show  such  a  condition  to  exist  as  is  indispensable  to  the 
necessity  of  the  public,  but  merely  that  a  reasonable  necessity 
exists  as  will  add  to  the  convenience  of  the  public ;  which  cannot 
be  disputed  under  the  evidence  in  this  case.  A  traveler  between 
Longmont  and  Loveland,  for  example,  northbound  may  travel 
by  existing  passenger  trains  but  once  in  the  forenoon  and  twice 
in  the  late  afternoon,  while  southbound  he  may  travel  twice  in 
the  early  forenoon  and  but  once  in  the  late  afternoon.  With  the 
establishment  of  the  auto  bus  line,  such  traveler  wouM  be  en- 
abled to  travel  between  Longmont  and  Loveland  about  noon 
northbound  and  in  mid-forenoon  southbound  while  the  after- 
noon service  would  give  such  traveler  the  privilege  of  traveling 
north  and  southbound  between  said  cities  in  the  late  afternoon* 

The  Commission  concludes,  therefore,  that  sufficient  showing 
has  been  made  by  applicant  to  justify  the  issuance  of  the  certifi- 
cate applied  for,  it  having  exhibited  and  filed  with  the  Commis- 
sion a  showing  by  the  respective  towns  and  cities  through  which 
it  proposes  to  operate,  that  no  license  fees  are  required  for  the 
operation  of  such  auto  bus  line. 

Lannon,  Commissioner,  dissenting:  This  is  a  case  wherein 
the  applicants  asked  in  their  original  petition  for  a  certificate  of 
public  convenience  and  necessity  for  the  operation  of  an  auto  bus 
line  between  Denver,  Fort  Collins  and  intermediate  points,  for 
the  hauling  of  freight,  passengers,  and  express.  At  the  hearing, 
however,  they  dropped  the  matter  of  freight  and  express  and  con- 
fined themselves  exclusively  to  that  of  hauling  passengers. 

The  time  table  first  presented  by  applicants  was  so  nearly 
identical   with    that   of  the   Union   Pacific   and    Colorado   & 
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Southern  that  the  whole  scheme  of  the  applicants  showed  conclu- 
tflvely  that  the  proposed  operation  of  the  auto  husline  was  being 
launched  under  a  subterfuge  and  was  an  attempt  to  secure  a  cer- 
tificate for  doing  a  transportation  business  with  an  eye  single  to 
their  own  interests,  and  not  in  any  sense  to  serve  as  either  a  pub- 
lic convenience  or  a  necessity.  This  is  perfectly  obvious  wlien 
t>ne  takes  into  consideration  the  fact  that  the  section  of  country 
in  which  this  auto  bus  line  proposes  to  operate  is  served  by  the 
Denver  &  Interurban  Railroad  between  Denver  and  Broomfield, 
^nd  likewise  Lafayette  by  means  of  Colorado  &  Southern  connec- 
tions and  from  Denver  to  Fort  Collins  by  the  Colorado  & 
Southern  and  the  Union  Pacific  Eailroads,  the  latter  being  con- 
sidered  one  of  the  leading  and  best  railroads  of  the  United 
States.  In  addition  to  this,  the  Burlington  also  serves  Longmont 
iind  Lafayette  with  a  train  each  way  daily. 
•  "Witii  the  Denver  &  Interurban  reaching  Broomfield  with  an 
iiourly  service,  the  Union  Pacific  running  two  trains  daily,  one 
iti*t&e  morning  and  One  in  the  afternoon,  in  each  direction  he- 
twfeen  l)enVer  and  Fort  Collins,  with  the  Colorado  &  Southern 
^Uttniiig  three  trains  each  way,  leaving  Denver  at  8  a.  m.,  2 :30 
rJ'i'kv  anld  6  p.  m.  northbound,  and  departing  from  Fort  Collins 
M  •'7 :10  A.  M.,  8 :40  a.  m.,  and  3 :20  p.  m.  southbound,  for  Denver, 
arid  also  with  the  Burlington  leaving  Denver  at  2:45  p.  m.  for 
Xafayette  and  Longmont  and  arriving  at  Denver  from  these 
places'  at  11 :15  a.  m.,  certainly  with  such  a  plethora  of  train 
Se^ice  it'  would  seem  there  could  scarcely  be  an  excuse,  much 
less  a  need,  for  the  proposed  bus  line. 

'  fiiich  service  as  the  foresaid  is  far  more  adequate  than  is  fur- 
3iished  in  many  more  populous  sections  of  our  country.  If,  per- 
chance, the  service  furnished  the  section  between  Denver  and 
jFort  Collins  is  thought  to  be  insufficient,  the  proper  remedy  is 
not  to  license  another  common  carrier  in  the  district  and  thereby 
deplete  the  vanishing  revenues  of  the  steam  roads  that  are  now 
bperating  at  a  loss.  The  legislature  has  very  wisely  provided  for 
the  production  of  efficient  train  scervice  so  that  this  Commission, 
if  there  is  any  dereliction  in  this  respect,  has  ample  power  to 
compel  the  railways  to  modify  their  schedules  to  meet  the  needs 
of  the  public,  as  provided  ih  the  laws  of  Colorado  relating  to 

Tublic  Utilities  in  the  following  section: 
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Section  26.    '^Whenever  the  Commission,  after  a  hearing  had 
upon  its  own  motion  or  upon  complaint,  shall  find  that  any  rail- 
Toad  corporation  or  street  railroad  corporation,  or  person  operat- 
ing any  such  railroad  or,  street  railroad  does  not  run  a  sufficient 
number  of  trains  or  cars,  or  does  not  possess  or  operate  sufficient 
motive  power,  reasonably  to  accommodate  the  traffic,  passenger 
or  freight  transported  by  or  offered  for  transportation  to  it,  or 
does  not  run  its  trains  or  cars  with  sufficient  frequency  or  at  a 
reasonable  or  proper  time  having  regard  to  safety,  or  does  not 
stop   the  same  at  proper  places  or  does  not  run  any  train 
or  trains,  car  or  cars,  upon  a  reasonable  time  schedule  for 
the  run,  the  Commission  shall  have  the  power  to  make  an 
order  directing  any  such  railroad  corporation  or  street  railroad 
corporation  to  increase  the  number  of  its  trains  or  of  its  cars  or 
its  motive  power  or  to  change  the  time  of  starting  its  train  or  car 
or  to  change  the  time  schedule  for  the  run  of  any  train  or  car, 
or  to  change  the  stopping  place  or  places  thereof,  or  to  make  any 
other  change  the  Commission  may  determine  to  be  reasonably 
necessary  to  accommodate  and  transport  the  traffic,  passenger,  or 
freight,  transported  or  offered  for  transportation." 

It  will  be  seen  by  §  2  (e)  of  Chapter  134,  revised  laws  of 
1915,  provides  that  certificates  for  automobile  lines  are  only  re- 
quired where  they  come  in  competition  with  a  railway  line.  To 
my  mind,  this  means  that  the  act  contemplates  the  protection  of 
the  railways  of  Colorado  against  onslaughts  on  their  business  by 
either  freight  or  passenger  automobiles,  in  any  case  where  the 
railway  or  railways  are  furnishing  the  public  an  adequate  serv- 
ice and  one  that  meets  with  the  reasonable  requirements  for 
convenience  and  necessity  of  the  people  in  the  communities 
served. 

The  public  utilities  acts  of  the  various  states  are  the  last  word 
in  the  control  of  utilities,  and  were  designed  to  prevent  cut-throat 
competition.  It  also  has  a  salutary  effect,  where  enforced,  m 
preventing  large  aggregations  of  capital  from  infringing  upon 
or  putting  out  of  business  weaker  institutions  that  are  giving 
effective  public  service.  In  fact,  the  law  ignores  the  aphorisms 
that  "might  makes  right'^  or  "that  competition  is  the  life  of 
trade,*'  and  proceeds  on  the  theory  that  capital  wisely  and  ju- 
diciously invested  in  a  public  utility  shall  be  protected  by  thd 
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*  public,  by  and  for  the  usee  of  the  public,  not  that  it  may  be  al- 
lowed rates  so  high  as  to  work  a  hardship  on  the  people,  neither 
must  they  be  so  low  as  to  not  bring  a  fair  return  on  the  invest- 
ment To  bring  about  such  a  state  of  affairs^  our  legislature  en- 
acted the  Public  Utilities  Act  and  wisely  provided  such  safe- 
guards as  would  have  a  tendency  to  invite  capital  to  this  much 
needed  field,  and  while  demanding  reasonable  rates  for  the  pub- 
lic, at  the  same  time  threw  a  bulwark  around  the  utility,  thus 
preventing  the  wiping  out  of  honest  investments  and  injury  to 
the  public  by  undue  competition,  a  thing  that,  in  public  service, 
leads  only  to  chaos  and  destruction. 

While  the  respondent  railway  companies  have  to  pay  large 
amounts  for  taxes  upon  their  lines  and  equipment,  which  said 
taxes  are  used  for  general  county  and  state  purposes  including 
the  upkeep  of  many  country  schools  that  could  not  exist  without 
the  said  railway  taxes,  they  are  also  compelled  to  keep  up  their 
own  rail  highways  at  their  own  expense  and  at  the  same  time 
contribute  very  largely  through  taxes  paid  to  the  construction 
and  maintenance  of  county  and  state  highways  in  all  counties  in 
which  their  lines  are  located.  Where  the  railroads  are  giving 
adequate  service,  as  they  are  in  this  case,  to  grant  a  certificate  of 
public  convenience  and  necessity  to  an  auto  bus  line  using  the 
public  highways  paralleling  the  railways  to  which  the  auto  line 
has  not  contributed  to  either  the  building  or  upkeep,  is  manifest- 
ly unfair  to  the  railways.  To  give  an  auto  bus  line  a  certificate 
under  such  circumstances  is  compelling  the  railways  to  con- 
tribute funds  to  help  build  up  and  maintain  highways  for  the 
benefit  of  their  rivals  in  the  transportation  business. 

Owing  to  the  vast  investment  of  capital  by  the  respondents 
herein,  and  the  fact  of  their  prior  entry  into  this  field,  and  the 
great  benefits  these  railroads  have  bestowed  in  helping  to  build 
up  the  commerce,  industries  and  educational  institutions  along 
their  lines,  should  at  least  entitle  them  to  fair  play  and  a  modi- 
cum of  justice  instead  of  subjecting  them  to  a  loss  of  business 
without  in  any  sense  giving  recompense  therefor  to  the  peoplft 
served.  With  the  side  tracks  of  the  various  railroads  in  this 
state  lined  with  thousands  of  idle  cars  the  applicants  herein  can 
not  even  plead  shortage  of  equipment,  and  with  this  alarming 
state  of  aif airs  confronting  these  respondents^  to  grant  the  06^ 
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tificate  asked  for  is  but  to  invite  financial  disaster  to  the  rail- 
roads. 

If  the  railroads  are  allowed  to  be  broken  down  by  allowing 
auto  bus  lines  to  invade  their  territories  and  skim  off  the  cream 
of  their  business  during  the  summer  months,  then  it  will  be  pos- 
sible to  put  the  railways  out  of  business.  This  would  be  a 
calamity,  as  none  of  our  light  paved  roads,  much  less  the  dirt 
roads,  oould  withstand  the  haulage  of  even  a  small  portion  of  one 
train  load  of  heavy  freight.  The  operation  of  just  a  few  trucks, 
hauling  three  or  four  tons  each,  after  a  rain  or  snow  storm 
would  convert  our  boasted  fine  highways  into  ploughed  fields, 
making  their  further  use  worthless  for  not  only  freight  traflic, 
but  impossible  for  all  other  vehicles. 

To  my  mind,  communities  like  those  between  Denver  and  Fort 
Collins,  serve  by  two  splendid  systems  of  steam  railways  and  in 
part  by  two  other  system,  operating  numerous  trains  each  day 
in  the  year  be  the  weather  good  or  bad,  rendering  excellent  and 
adequate  service,  should  not  be  jeopardized  by  the  issuance  of  a 
certificate  to  a  more  or  less  temporary  concern  that  can  cease 
operations  during  storms,  or  permanently,  at  any  time  they 
may  see  fit  to  move  their  equipment  to  other  fields. 

If  this  Comtmission  is  to  use  wisdom  in  administering  its 
regulatory  powers,  this  is  a  case  where  it  should  be  done,  and  to 
my  mind  if  the  intent  of  the  law  is  to  be  carried  out,  the  request 
for  the  certificate  asked  should  be  denied. 

If  certificates  asked  for  operation  of  auto  bus  passenger  lines 
are  to  be  granted  where  there  are  two  or  more  railways  affording 
frequent  and  adequate  train  service,  then  and  in  that  case  we  are 
giving  away  the  substance  for  the  shadow  and  there  is  absoluteh 
no  use  for  the  law  in  this  respect.  The  law  becomes  impotent  to 
function  in  the  realm  in  which  it  was  intended  to  operate,  name- 
ly, to  effectuate  adequate  public  service  by  the  elimination  of 
luinoTW  competiticm.  I  am  unable  to  see  in  this  record  any 
proof  adduced  by  the  applicants  of  any  inadequacy  in  the  pres- 
ent steam  road  service.  On  the  other  hand,  it  appears  beyond 
question,  it  seems  to  me,  that  such  service  is  not  only  adequate, 
but  indeed  excellent^  I  doubt  if  its  equal  can  be  found  in  the 
state. 
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For  the  aforesaid  reasons,  I  most  respectfully  dissent  from  the 
majority  opinion  as  expressed  in  this  case. 

Note. — ^Monopoly  and  Competition. 

In  Re  Strano,  June  15,  1921,  the  New  Jersey  Commission  refused 
certificates  of  convenience  to  owners  of  automobiles,  seeking  to  oper- 
ate in  competition  with  a  street  railway  line,  which  had  recentiy 
materially  improved  its  tracks  and  rolling  stock  and  was  in  a  posi- 
tion to  give  adequate  service. 

In  Re  Stum,  Case  No.  427,  June  15,  1921,  the  Utah  Commis- 
sion said :  "It  is  not  the  policy  of  the  Commission  to  authorize  un- 
necessary competitive  service,  for  the  reason  that  the  common  carri- 
ers should  not  be  deprived  of  traflSc  that  they  are  justly  entitled  to, 
and  are  willing  and  able  to  serve.'' 

In  Re  Morrison,  Case  No.  408,  June  18,  1921,  the  Utah  Commis- 
sion said:  "Before  the  Commission  would  be  authorized  and  war- 
ranted in  granting  permission  for  the  operation  of  the  passenger 
stage  line  service  applied  for,  it  must  first  find  that  the  facilities 
now  offered  by  the  common  carriers  are  not  sufficient  and  cannot  be 
made  so  as  to  meet  the  wants  and  demands  of  the  traveling  public, 
and  to  further  find  that  the  proposed  service  would  furnish  a  con- 
venience and  necessity  that  has  not  been  reached  or  caiinot  be 
reached  by  the  said  railroad  carriers ;  and  that  the  applicants'  pro- 
posed service  would  be  made  adequate  and  sufficient  to  meet  a  re« 
quirement  and  demand  of  the  traveling  public  not  now  available." 

In  Re  Barton,  Case  No.  415,  June  23,  1921,  the  Utah  Commission 
granted  a  certificate  of  convenience  and  necessity  to  an  automobile 
truck  express  line  to  operate  between  points  served  by  a  railroad, 
where  it  appeared  that  the  service  to  be  rendered  would  be  more 
direct,  would  lessen  very  materially  the  time  taken  for  the  shipment 
of  articles  of  express  and  the  method  of  receiving  the  merchandise  at 
the  wholesale  houses  and  delivering  it  to  the  dealers  would  be  more 
convenient  and  expeditious. 


INDIANA  PUBMC   SERVICE   COMMISSION. 

RE  LA  FONTAINE  TELEPHONE  COMPANY. 

[No.  6920.] 

Depreoiation  ^  Reserve  —  Duty  to  maintain. 

1.  Tlie  payment  of  dividends  by  a  public  utility  while  failing  to 
maintain  its  depreciation  reserve,  is  a  violation  of  the  Public  Service 
P.UJL1921D. 
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Commission  Act  of  Indiana,  and  the  placing  in  such  reserve  of  corporate 
notes,  is  not  a  compliance  with  the  statutory  requirement. 
JRctum  —  Beasanahlenesa  —  Obedience  to  ComtnisHon  order, 

2.  A  telephone  company  disobeying  a  Commission  order  regarding 
the  maintenance  of  a  depreciation  reserve,  was  refused  increased  rates 
until  said  order  should  be  obeyed. 

[May  20,  1921.] 

Application  for  authority  to  increase  telephone  rates.;  in- 
creased rates  authorized  to  be  put  in  effect  after  compliance  with 
a  former  Commission  order. 

Appearances:  C.  A.  Edwards,  attorney,  L.  B.  Morris,  secre- 
tary and  manager,  for  petitioner ;  Eikenbary  and  Batton,  attor- 
neys, for  Liberty  Township  Farmers  Association. 

By  the  Commission:  On  February  15,  1921,  the  LaFon- 
taine  Telephone  Company  filed  with  the  Commission  a  petition 
for  authority  to  increase  its  rates. 

The  petition  avers  that  petitioner  is  a  corporation  organized 
and  operating  under  the  laws  of  Indiana,  with  its  principal  office 
and  place  of  business  in  the  incorporated  town  of  La  Fontaine ; 
that  it  is  engaged  in  operating  and  maintaining  a  telephone  ex- 
change, plant  and  system  in  said  town;  that  in  Cause  Xo.  3503 
on  April  30,  1918,  the  Commission  authorized  petitioner  to 
charge  the  schedule  of  rates  now  in  effect;  that  since  the  estab- 
lishment of  the  above  schedule,  petitionei-'s  operating  and  main- 
tenance expenses  have  increased  so  that  for  the  calendar  year 
1920  an  actual  operating  deficit  was  incurred;  that  the  taxes 
for  the  year  1920,  payable  in  1921,  will  be  substantially  higher 
than  for  the  previous  year;  and  that  the  wages  of  some  of  its 
employees,  not  heretofore  increased,  must  be  increased  during  the 
year  1921 ;  and  that  the  rates  proposed  by  petitioner  and  made 
a  part  of  the  petition  will  yield  a  return  of  between  6  and  7  per 
cent  on  the  value  of  petitioner's  property. 

The  petition  further  avers  that  an  appraisal  of  petitioner's 
property  was  made  by  J.  K.  Johnston,  a  telephone  engineer, 
as  of  November  5,  1917,  which  appraisal  shows  a  cost  of  repro- 
duction new  of  $65,955,  and  a  present  value  of  $55,422;  that 
since  said  appraisal,  petitioner  has  made  expenditures  for  addi- 
tions and  betterments,  making  the  total  present  value  $59,063.90, 
to  which  should  be  added  proper  allowances  for  going  value  and 
working  capital. 
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The  petition  further  avers  that  petitioner  now  has  in  its 
depreciation  fund,  approximately  $5,000  in  cash  or  its  equiva- 
lent, all  of  which  must  be  expended  during  the  year  1921  for 
replacements  of  property. 

The  petition  further  avers  that  the  present  and  proposed  rates 
are  as  follows : 


Present  and  Proposed  Rates, 

Class  of  service: 

Net  rate  per  month 

Present. 

Proposed. 

Single  line  businefs,  town   

$1.75 
1.50 
1.25 
1.25 
1.25 

$2.50 

Party  line  business,  town  

2.25 

Sinirle  line  residence    town   

2.00 

Partv  line  residence,  town   

1.75 

Party  line  rural 

1.75 

After  due  notice,  the  matter  was  heard  in  the  Town  Hall  at 
La  Fontaine,  April  7,  1921.  Briefs  were  subsequently  sub- 
mitted, and  oral  argument  was  heard  at  the  offices  of  the  Com- 
mission, May  10,  1921. 

The  records  of  the  Commission  show  that  the  Engineering 
Department  of  the  Commission  made  a  tentative  appraisal  of 
petitioners'  property  as  of  January  1,  1918,  which  appraisal 
shows  a  cost  of  reproduction  of  $67,380  and  a  present  value  of 
$65,292.  In  Cause  No.  3503,  the  Commission  fixed  the  value 
of  petitioner's  property  at  $55,592,  allowing  $300  for  working 
capital  and  making  no  allowance  for  going  value. 

At  the  hearing,  petitioner,  through  its  attorney,  accepted  the 
above  valuation,  contending  only  for  additions  and  betterments 
since  the  date  of  the  appraisal.  The  attorney  for  respondent 
attacked  the  allowance  of  12  per  cent  of  the  value  of  the  struc- 
tural property  for  engineering,  superintendence,  etc.,  contending 
that  the  evidence  did  not  show  that  expenses  had  actually  been 
incursed  for  these  items.  In  view  of  the  disposition  which  the 
Commission  will  make  of  this  case,  it  will  not  be  necessary  to 
go  into  the  question  of  the  value  of  petitioner's  property.  For 
purposes  of  calculation,  the  value  formerly  fixed  plus  subsequent 
additions  and  betterments,  will  be  used,  bringing  the  total  to 
approximately  $59,000. 

The  accounting  department  of  the  Commission  made  an  audit 
of  petitioner's  books  and  records  for  the  period  ending  Decem- 
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ber  31,  1920,  which  was  filed  with  the  Conunission  on  February 
26,  1921. 

This  audit  shows  the  following  income  account,  for  the  calen- 
dar years  1918,  1919,  and  1920. 

[Table  omitted  as  not  being  of  general  interest.] 

The  above  audit  shows  a  deficit  in  net  income  of  $310.71  for 
the-calendar  year  1920. 

The  evidence  at  the  hearing  in  regard  to  the  income  account 
for  projected  year  was  somewhat  conflicting.  While  the  peti- 
tion averred  that  further  increases  in  wages  and  other  expenses 
would  be  necessary,  petitioner's  secretary  testified  that  the  operair 
ing  expenses  would  be  approximately  the  same  during  the  pro- 
jected year.  The  attorney  for  respondent  made  vigorous  con- 
tention that  these  expenses  would  be  considerably  reduced  dur- 
ing the  projected  year. 

The  feature  of  this  case,  which  is  out  of  the  ordinary,  is  the 
disposition  of  petitioner's  depreciation  reserve. 

This  depreciation  reserve  was  set  up  as  of  January  1,  1918, 
in  accordance  with  the  Conmiission's  order  in  Cause  No.  3503, 
and  accruals  have  been  regularly  credited  since  that  time.  The 
audit  shows  a  balance  of  credits  in  the  depreciation  reserve  of 
$5,242.96,  as  of  December  31,  1920. 

The  order  of  the  Commission  in  Cause  No.  8503  required 
petitioner  to  set  aside  its  allowance  for  depreciation,  said  allow- 
ance to  be  '^expended  only  in  accordance  with  the  statutory  pro- 
visions covering  depreciation  reserve,  or  in  accordance  with  the 
future  orders  of  this  Commission."  Section  25  of  the  Public 
Service  Commission  Act  provides  that: 

"All  moneys  thus  provided  for  shall  be  set  aside  out  of  the 
earnings  and  carried  in  a  depreciation  fund.  The  moneys  in 
this  fund  may  be  expended  for  new  constructions,  extensions, 
or  additions  to  the  property  of  such  public  utility  or  invested, 
and  if  invested,  the  income  from  the  investment  shall  also  be 
carried  in  the  depreciation  fund.  This  fund  and  the  proceeds 
thereof,  shall  be  used  for  no  other  purposes  than  as  provided  in 
this  section  and  for  depreciation.     ..." 

The  petition  averred  that  there  is  $5,000  in  the  depreciation 
reserve  ''in  cash  or  its  equivalent,"  but  the  testimony  at  the  hear 
iug  was  to  the  effect  that  this  cash  was  not  set  aside  separately, 
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but  was  mingled  with  petitioner's  other  assets.  The  balance 
sheet  as  of  December  31,  1920  shows  that  the  total  cash  on  hand 
was  $123.91,  and  the  total  securities  on  hand  $150  in  libertj 
bonds. 

The  income  account  shows  that  during  the  calendar  years 
1918,  1919,  and  1920,  $6,300  was  paid  in  dividends,  while  the 
net  income  for  the  same  period  was  $2,397.75,  or  approxinaately 
$4,000  less  than  the  total  dividends  paid.  In  other  words,  dur- 
ing this  period,  dividends  were  paid  which  were  not  earned 
during  such  period,  and  were  probably  paid  with  funds  which 
should  have  remained  in  the  depreciation  reserve. 

At  the  hearing  petitioner's  secretary  testified  that  these  divi- 
dend payments  were  made  with  the  understanding  that  they 
would  be  repaid.  The  following  extract  from  the  record  con- 
tinues the  testimony  of  the  secretary  on  this  point: 

"Q.  Some  time  ago,  I  believe  I  asked  you  whether  this  repay- 
ment was  to  be  handled  by  deducting  the  amount  of  the  depre- 
ciation reserve,  which  should  be  there  in  cash,  from  future  divi- 
dend payments,  or  whether  the  stockholders  intended  actually 
to  pay  to  the  company  that  amount  in  cash  and,  as  I  understand 
it,  your  answer  was  that  the  latter  was  the  ease. 

"A.  No. 

"Q.  So  as  a  matter  of  fact,  there  will  not  be  any  actual  re- 
payment by  stockholders  at  all  ? 

^^A.  No,  sir.  The  future  income  of  the  company  as  to  their 
net.  earnings  will  pay  tliis  depreciation. 

"Q.  Did  you,  in  fact,  during  the  calendar  year — that  is,  1918 
and  1919,  pay  into  depreciation  reserve  the  5  per  cent  you  were 
allowed  ? 

"A.  It  was  set  up  and  taken  out  in  dividends. 

"Q.  So  to  sum  up  in  a  word:  The  company  paid  dividends 
that  were  not  earned,  and  paid  them  out  of  the  funds  in  the 
depreciation  reserve,  and  the  stockholders  do  not  intend  to  pay 
these  funds  back  in  cash  at  this  time  ?  ^ 

"A.  Not  directly— 

"Q.  That  question  can  be  answered  ^yes*  or  W.' 

"A.  No." 

At  the  oral  argument,  petitioner's  attorney  contended  that  Ae 
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payment  of  these  sums  as  dividends  constituted  an  ^^inyestment" 
of  the  moneys  in  the  depreciation  reserve;  and  that  there  was 
no  violation  of  the  statute  in  making  such  dividend  payments 
while  at  the  same  time  failing  to  maintain  the  integrity  of  the 
depreciation  reserve  in  cash.  It  appears,  although  there  is  no 
evidence  to  that  effect,  that  petitioner  has  placed  in  its  depre- 
ciation reserve  its  corporate  note  or  notes  to  the  amount  of  the 
cash  which  should  be  present  in  such  reserve.  Petitioner's  at- 
torney contends  that  in  so  doing,  petitioner  has  complied  with 
the  statute. 

[1,  2]  The  Commission  is  of  the  opinion  that  petitioner's 
action  in  paying  dividends,  while  at  the  same  time  failing  to 
maintain  in  cash  its  depreciation  reserve,  constitutes  a  viola- 
tion of  §  25  of  the  Public  Service  Commission  Act;  that  the 
jJacing  in  depreciation  reserve  of  the  corporate  note,  or  notes, 
of  petitioner  to  the  amount  of  the  credit  balance,  is  not  a  satis- 
factory compliance  with  the  statutory  requirement;  and  that 
in  view  of  this  violation  of  the  Commission's  order  in  Cause  No. 
3508  and  of  the  statute,  the  Commission  would  not  be  justified 
in  allowing  petitioner  the  full  rate  relief  prayed. 

Petitioner's  attorney  contends  that  petitioner's  alleged  failure 
to  obey  the  requirements  of  the  statute  and  order  of  the  Com- 
mission in  r^ard  to  its  depreciation  reserve,  is  without  any 
bearing  on  the  fixing  of  rates  by  the  Commission;  and  that  the 
Commission  is  without  power  to  so  consider  it.  The  Commis- 
sion is  of  the  opinion,  however,  that  petitioner  cannot  invoke 
the  r^ulatory  power  of  the  state  in  its  behalf,  while  violating 
orders  issued  by  the  same  authority. 

This  matter  may  be  considered  from  another  point  of  view. 
The  manner  in  which  petitioner  has  handled  its  depreciation 
reserve  undoubtedly  is  an  element  in  the  efficiency  of  its  man- 
agement, and  Commissions  generally  have  taken  eflSciency  of 
management  into  consideration  in  fixing  the  rate  of  return.  The 
Commission  is  of  the  opinion  that  it  can  properly  consider  the 
misappropriation  of  depreciation  reserve  in  fixing  the  rate  of 
return  to  be  allowed  in  this  cause. 

Furthermore,  the  misappropriation  of  the  credit  balance  in 
the  depreciation  reserve,  upsetting  as  it  does,  the  whole  theory 
of  depreciation  in  rate  making,  might  be  held  to  forfeit  the  right 
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of  petitioner  to  a-  separate  allowance  for  that  purpose,  which, 
under  the  statute,  is  in  nowise  obligatory.  Petitioner  cannot 
expect  to  set  up  in  operating  expenses  a  reserve  for  the  purpose 
of  paying  dividends.  If  the  credit  balance,  viz.,  excess  of  credits 
over  debits,  for  the  calendar  year  1920  be  added  to  the  net  in- 
come for  such  year,  a  net  income  is  shown  of  $1,726.65,  or  2.9 
per  cent  of  $69,000. 

Petitioner's  attorney  also  contends  that  the  practice  of  ex- 
pending depreciation  funds  for  other  purposes  is  general  among 
utilities.  This  is  one  of  the  most  aggravated  cases  of  the  kind 
that  has  come  before  the  Commission;  there  was  no  operating 
necessity  for  expending  these  funds  since  the  funds  were  used 
to  pay  dividends.  But  even  if  petitioner's  contention  were  en- 
tirely correct,  it  would  not  go  to  the  merits  of  the  question  as  it 
aifects  this  petitioner. 

However,  the  Commission  cannot  ignore  the  fact  that,  mak- 
ing proper  allowance  for  depreciation,  petitioner  operated  at  a 
deficit  during  the  calendar  year  1920.  An  increase  of  $.25  per 
month  on  all  rates  and  an  additional  $.25  per  month  on  the 
rate  for  residence  single  line  service,  will  yield  petitioner  addi- 
tional revenue  of  $2,616  per  annum.  If  the  operating  expenses 
remain  the  same  during  the  projected  year  as  in  1920,  peti- 
tioner's net  income  with  these  increases  will  be  $2,305.29,  or 
slightly  less  than  4  per  cent  of  $59,000,  if  allowance  be  made 
for  depreciation  reserve,  and  $5,342.55  or  7.3  per  cent  if  allow- 
ance be  made  only  for  actual  expenditures  for  depreciation  in 
1920. 

The  Commission  being  fully  advised,  finds  that  petitioner 
should  be  authorized  to  increase  its  rates  as  above  set  out;  that 
as  a  condition  of  these  increases,  petitioner  should  secure  and 
deposit  in  a  separate  bank  account,  on  or  before  the  first  of  the 
month  in  which  such  rates  become  effective,  a  sum  in  cash  or 
acceptable  securities  equal  to  the  entire  credit  balance  in  its 
depreciation  reserve  on  the  date  of  such  deposit,  as  shown  by 
its  books;  and  that  thereafter  on  the  first  of  each  month,  peti- 
tioner should  pay  into  said  bank  account  the  regular  monthly 
depreciation  accrual,  and  pay  out  of  said  bank  account  the  sum 
of  the  debits  to  depreciation  reserve  during  the  previous  month. 

McCardle,  Van  Auken,  Johnson,  Barnard,  concur. 
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BE  EEGULATION  OF  AUTOMOBILES  AND  JITNEY 
BUSSES  OPERATING  AS  COMMON  CARRIERS  IN 
MARYLAND. 

[Case  No.  »39,  Order  No.  6329.] 

AtitomohUes  ~  Rules  and  Regulations, 

Rules  for  the  regulation  of  automobiles  and  jitney  busses  operating 
as  common  carriers  in  the  state  of  Maryland. 

[June  15,  1921.] 

Formal  Okder. 

By  the  Commission:    Whereas,  this  Commission,  by  its  Or- 
der No.  3022  entered  in  the  above  entitled  case  on  September 
14th,  1916,  repealed  and  revoked  its  rules  and  r^ulations  gov- 
erning the  operation  of  public  motor  vehicles,  as  theretofore  es- 
tablished by  Order  No.  2356  entered  therein  on  June  9th,  1915, 
3.nd,  by  its  said  Order  No.  3022,  established  other  rules  and 
Regulations  for  the  regulation   and  control  of  all  automobile 
transportation,    and    all   persons   and   associations   of   persons, 
'Whether  incorporated  or  not,  operating  automobiles  or  motor 
^^rsy  or  motor  vehicles,  for  public  use  in  the  conveyance  of  per- 
ona  and  property  within  the  state  to  become  effective  October 
^^  1916,  and  to  continue  in  force  unless  and  until  revoked  or 
^ezided  by  further  order  of  the  Commission ;  and 
jP      *^i*oreas,  the  rules  and  regulations  as  thus  established  were 
^  *^^^    time  to  time  supplemented  and  amended  by  further  orders 
0^      ttk^    Commission  in  the  premises,   entered,   respectively,  on 

^^1>^T  6th,  1916,  and  May  4th,  1920;  and 
K  ^^^reas,   the  rules  and  regulations  so  established,   supple- 

tl^'^^^^^ci  and  amended  are  inadequate,  by  reason  of  the  facts  that 
t^  .  ^^^^^^toditions  to  which  they  owe  their  origin  have  changed  ma- 
\      ^^^^  since  their  establishment  and  promulgation,  and  that 
5^  ^  ^^XXfi  shortcomings  in  the  practical  operation  of  such  rules 
-K^  •    ^•^^gulations  have  been  developed  by  the  administrative  ex- 

^^"^^ee  of  the  Commission: 
Tr  is  therefore,  this  15th  day  of  June,  in  the  year  Nineteen 

.^^^i'ed  and  Twenty-One  by  the  Public  Service  Conunission 
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Ordered:  First:  That  the  rules  and  regulations  governing 
the  operation  of  public  motor  vehicles  as  set  forth  in  Order  No. 
3022,  entered  September  14th,  1916,  as  supplemented  and 
amended,  shall  cease  to  be  effective  on  and  after  July  1,  1921 ; 

Second :  That  the  following  rules  and  regulations  are  hereby 
adopted  to  govern  the  control  and  operation  of  certain  motor 
vehicles  used  in  the  public  transportation  for  hire  of  persons  and 
property,  as  hereinafter  further  provided  and  more  fully  set 
forth,  to  become  effective  July  1,  1921,  and  to  continue  in  force 
unless  and  until  revoked  or  amended  by  further  order  of  the 
Commission : 

RtUes  and  ReguLaiions  Governing  the  Cordrol  and  Operation  of 
Certain  Motor  Vehicles  Engaged  in  the  Public  Tra/nsporta- 
Hon  of  Persons  or  Property  for  Hire. 

1.  Applicability, 

Except  as  otherwise  provided  in  Rule  9  hereof,  the  following 
i-ules  and  regulations,  hereinafter  called  rules  shall  apply,  so  far 
as  reasonably  applicable  in  each  instance  to  all  motor  vehicles  of 
every  kind  used  in  the  public  transportation  of  pass^igers  for 
hire,  or  in  the  public  transportation  of  merchandise  or  freight 
for  hire,  operating  on  fixed  schedules  and  r^ular  or  established 
routes,  over  state  or  state-aid  roads,  improved  county  roads,  or 
streets  and  roads  of  incorporated  towns  and  cities  in  the  state  of 
Maryland. 

2.  Necessity  for  Permit. 

Except  as  otherwise  provided  in  Eule  17  hereof,  no  motor 
vehicle  shall  be  operated  in  this  state  hereafter  for  the  purposes, 
in  the  manner,  and  over  the  roads  and  streets  described  in  Kule 
1  hereof,  until  the  owner  or  person  or  persons,  association,  or 
corporation  lawfully  in  possession  thereof  shall  first  have  ap- 
plied for  and  received  a  permit  from  the  Public  Service  Com- 
mission of  Maryland  authorizing  such  operation.  Such  permits 
may  be  issued  by  the  Commission  at  any  time  during  the  year, 
and  for  such  length  of  time  as  the  Commission  may  deem  best 
for  the  public  welfare  and  convenience.  Unless  otherwise  spe- 
cified in  any  permit,  the  right  to  operate  thereunder  shall  term- 
inate on  the  31st  day  of  December  next  succeeding  the  date  of 
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issue,  but  permits  may  be  renewed  from  year  to  year  upon  sur- 
render of  that  issued  for  the  year  preceding.  Permits  shall  not 
be  transferable.  No  charge  shall  be  made  for  the  issue  of.  any 
permit  under  the  provisions  of  these  rules. 

o.  Applications  for  Permits. 

All  original  applications  for  permits  issuable  under  Rule  2 
shall  be  made  upon  blank  forms  prescribed  by  the  Commission, 
and  shall  be  signed  by  the  applicant.  At  the  time  of  making 
such  application  the  applicant  shall  be  given  a  printed  copy  of 
these  rules,  unless  he  previously  has  received  a  copy,  and  shall 
be  required  to  certify  in  his  application  that  he  has  received  and 
read  these  rules  and  agrees  to  comply  with  the  provisions  thereof. 
A  complete  schedule  of  proposed  operation  shall  accompany  and 
be  filed  with  the  application.  Any  duty  imposed  by  these  rules 
npon  applicants  may,  if  the  applicant  be  a  corporation,  be  per- 
formed on  behalf  of  such  applicant  by  a  duly  authorized  agent. 
If  the  ownership  or  lawful  right  to  possession  of  the  motor  vehi- 
cle for  which  a  permit  is  desired  is  vested  in  two  or  more  per- 
sons, any  one  of  them  may  apply  for  such  permit  under  the  pro- 
visions of  these  rules. 

4.  Form  of  Permit, 

The  permits  above  authorized  to  be  issued  shall  be  in  such 
form  as  from  time  to  time  may  be  prescribed  by  the  Commis- 
sion, but  in  all  instances  shall  contain  the  Public  Service  Com- 
mission's permit  number,  the  name  and  address  of  the  person 
or  persons,  association,  or  corporation  to  whom  or  to  which  is- 
sued, the  carrying  capacity  as  fixed  by  the  Public  Service  Com- 
mission in  the  case  of  a  motor  vehicle  engaged  in  the  public 
transportation  of  passengers,  the  carrying  capacity  as  given  by 
the  manufacturer  of  such  motor  vehicle  in  the  case  of  a  motor 
vehicle  engaged  in  the  public  transportation  of  merchandise  or 
freight,  and  the  schedule  and  route  on  which  the  same  is  au- 
thorized to  operate.  The  grantee  or  grantees  of  any  permit  shall 
notify  the  Commission  promptly  of  any  change  of  address  oc- 
curring after  such  issuance  of  permit. 

6.  Display  of  Permit. 

Permits  shall  be  carried  at  all  times  in  or  on  the  motor  vehi- 
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cle  for  which  issued,  and  shall  be  displayed  by  the  operator  there- 
of at  any  time  upon  the  demand  of  the  proper  representatives  of 
the  Public  Service  Commission,  commissioner  of  motor  vehicles, 
or  police  authorities  of  the  state,  or  any  municipal  subdivision 
thereof.  Permits  issued  under  the  provisions  of  these  rules  for 
the  operation  of  motor  vehicles  for  the  public  transportation  of 
passengers  for  hire  shall  be  displayed  publicly  at  all  times  in  a 
conspicuous  place  in  the  motor  vehicles  for  which  issued. 

6.  Established  Route, 

No  motor  vehicle  to  which  these  rules  are  applicable,  for 
which  a  permit  has  been  issued,  shall  be  operated  for  hire  over 
any  route  other  than  that  prescribed  therein,  without  the  express 
consent  of  the  Commission,  unless  it  happen  that  such  route  be 
blocked  or  otherwise  rendered  temporarily  impassible.  Opera- 
tion over  part  only  of  the  regular  or  established  route  shall  be 
deemed  to  be  operation  over  a  route  other  than  that  authorized 
in  the  permit,  within  the  meaning  of  this  rule.  No  motor  vehicle 
to  which  these  rules  are  applicable  shall  be  operated  for  com- 
pensation within  the  limits  of  the  city  of  Baltimore,  otherwise 
than  for  the  purposes,  in  the  manner,  and  over  the  roads  and 
streets  described  in  Kule  1  hereof,  and  as  by  its  permit  author- 
ized. 

7.  Destination  Signs. 

All  motor  vehicles  to  which  these  rules  are  applicable  shall  be 
equipped  with  legible  signs  on  each  side,  or  if  specifically  author- 
ized or  prescribed  by  the  Commission,  on  the  front  thereof,  in- 
dicating the  respective  termini  of  their  routes,  or  the  name  of  the 
street,  road,  or  other  public  highway  forming  the  greater  part  of 
fruch  route. 

8.  Fixed  Schedules. 

No  motor  vehicle  to  which  these  rules  are  applicable  shall  be 
operated  on  any  schedule  other  than  that  authorized  in  its  per- 
mit, nor  shall  the  time  of  leaving  any  of  the  principal  points  on 
its  route  be  varied  except  in  emergency  cases,  without  the  ex- 
press consent  of  the  Public  Service  Commission. 

9.  Hiring  Cars. 

For  the  purposes  of  these  rules,  any  motor  vehicle  used  in  the 
public  transportation  of  passengers  for  hire,  or  in  the  public 
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transportation  of  merchandise  or  freight  for  hire  otherwise 
than  on  fixed  schedules,  over  regular  or  established  routes,  shall 
be  deemed  to  be  a  hiring  car.  No  hiring  car  shall  be  operated 
«long  or  over  any  route  established  by  the  Commission  as  a  r^- 
ular  route  by  the  issuance  of  a  permit  to  any  person  or  persons, 
association,  or  corporation,  or  over  any  substantial  part  thereof, 
except  as  it  may  be  necessary  to  traverse  the  same  as  an  inci- 
dent to  its  ordinary  hiring  business,  and  no  operator  or  person  in 
charge  of  a  hiring  car  shall  solicit  patrons  or  business  at  either  of 
the  termini  ©f  any  such  established  route,  or  at  any  point  along 
the  same,  with,  the  intent  of  carrying  patrons  or  property  over 
any  established  route  or  substantially  similar  route. 

10.  Rates  ef  Fare. 

The  owner  or  person  or  persons,  association,  or  corporation 
lawfully  in  possession  of  a  motor  vehicle  to  which  these  rules  are 
applicable,  shall  file  with  the  Commission,  and  shall  print  and 
keep  open  to  public  inspection,  schedules  showing  the  rates, 
fares,  and  charges  exacted  for  transportation  of  persons  and 
property  within  the  state  for  the  purposes,  in  the  manner,  and 
over  the  roads  and  streets  described  in  Rule  1  hereof,  which  for 
the  purposes  of  these  rules  shall  be  designated  tariff  schedules. 
No  operator  of  any  such  motor  vehicle  shall  make  any  charge 
other  than  or  different  from  those  filed  as  above  provided.  The 
person  or  persons,  association,  or  corporation  to  whom  or  to 
which  a  permit  is  issued  for  the  public  transportation  of  passen- 
gers for  hire  shall  cause  to  be  posted  conspicuously  in  the  motor 
vehicle,  the  operation  of  which  is  thereby  authorized,  a  copy  of 
such  tariff  schedule  or  tariff  schedules. 

11.  Tfxuveling  in  Opposite  Direction  from  Destination. 

Any  person  boarding  a  motor  vehicle  to  which  these  rules  are 
applicable,  engaged  in  the  public  transportation  of  passengers 
for  hire,  when  such  vehicle  is  bound  in  the  direction  opposite  .. 
from  his  destination,  shall  be  charged  the  regular  and  fixed  fare 
for  carriage  to  the  terminus  or  other  point  where  such  vehicle 
begins  its  trip  in  the  direction  of  such  destination. 

12.  Changes  in  Routes,  Schedules  or  Tariffs. 

In  all  cases  whare  persons,  associations,  or  corporations  to 
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whom  or  to  which  permits  have  been  issued  as  aforesaid  desire 
to  make  any  change  in  routing  or  schedules,  formal  application 
shall  be  made  to  the  Public  Service  Commission  for  permission 
and  authority  to  do  so.  But  no  change  of  route  or  schedule  shall 
become  effective  until  a  copy  thereof  has  been  sent  to  the  Com- 
missioner of  Motor  Vehicles  of  Maryland,  and  an  adjustment  of 
charges  made  as  by  law  provided.  Subject  to  the  same  proviso, 
the  Public  Service  Commission  reserves  the  right  to  arrange  or 
rearrange  routes  and  schedules  so  as  to  prevent  competition  in- 
jurious to  the  public  welfare  or  prevent  lumece^asary  congestion 
on  streets  and  highways.  Changes  in  tariff  schedules  may  be 
made  only  pursuant  to  the  provisions  of  §  15  of  the  Public  Serv- 
ice Commission  Law  relative  to  changes  in  tariffs  by  common 
carriers. 

13.  Permissible  Carrying  Capacity. 

The  maximum  permissible  carrying  capacity  of  motor  vehicles 
engaged  in  the  transportation  of  passengers  for  hire,  to  which 
these  rules  are  applicable,  shall  be  determined  by  dividing  the 
total  length  of  seats  in  inches  by  16  this  formula  being  based 
upon  an  allowance  of  16  inches  per  passenger,  and  the  result- 
ing figure  not  holding. where  the  aggregate  weight  of  such  puo- 
sengers  on  the  basis  aforesaid  would  exceed  the  carrying  capacity 
of  the  chassis. 

The  maximum  permissible  carrying  capacity  of  such  motor 
vehicle  as  determined  by  the  Public  Service  Commission  shall 
be  designated  on  its  permit  issued  as  « foresaid. 

Illustration. 

Total  length  Beats  ....       128       140      160       176       102      208      224      240 

Pounds  capacity    1120     1260     1400     1540     1680     1820    1960    2150 

Number  passengers  ...  8  9        10        11        12        13        14        15 

14.  Loading. 

No  motor  vehicle  engaged  in  transporting  passengers  for  hire, 
to  which  these  rules  are  applicable,  shall  be  permitted  hj  its 
operator  to  carry  a  greater  number  of  passengers  under  any  cir- 
cumstances than  the  number  specified  in  the  permit  issued  by  the 
Public  Service  Commission  for  the  operation  thereof. 

Not  more  than  one  person  in  addition  to  the  driver  shall  be 
permitted  to  occupy  the  front  seat  of  any  motor  vehicle  of  the 
type  known  as  the  left  hand  drive  engaged  in  the  public  trans' 
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portation  of  passengers  for  hire,  to  which  these  rules  are  applic- 
able, if  the  gear  shift  is  located  on  the  right  hand  side  of  the 
driver ;  and  not  more  than  one  person,  in  addition  to  the  driver, 
for  each  16  inches  of  width  of  the  front  seat,  allowing  16  inches 
for  the  driver,  if  the  gear  shift  is  located  on  the  left  hand  side  of 
the  driver;  nor  shall  more  than  one  person  in  addition  to  the 
driver  be  permitted  to  occupy  the  front  seat  of  any  motor  vehicle 
of  the  type  known  as  right  hand  drive  engaged  in  the  public 
transportation  of  passengers  for  hire,  to  which  these  rules  are  ap- 
plicable, where  the  gear  shift  is  located  on  the  left  hand  side  of 
the  driver;  and  not  more  than  one  person  in  addition  to  the 
driver,  for  each  16  inches  of  width  of  front  seat,  allowing  16 
inches  for  the  driver  where  the  gear  shift  is  located  on  the  right 
hand  side  of  the  driver. 

No  passenger  shall  be  permitted  to  ride  upon  the  steps  of  the 
running  board  of  any  motor  vehicle  engaged  is  the  public  trans- 
portation of  passengers  for  hire,  to  which  these  rules  are  applic- 
able. 

15.  Loading — Continued. 

No  person  shall  be  permitted  to  ride  upon  the  top  of  any  mo- 
tor vehicle  engaged  in  the  public  transportation  of  passengers  for 
hire,  to  which  these  rules  are  applicable,  unless  such  top  has  been 
designed  and  constructed  for  such  use,  and  is  properly  provided 
with  seats  and  protecting  railings. 

16.  Accidents. 

Immediate  notice  shall  be  given  the  Public  Service  Commis- 
sion of  all  i^Jcidents  in  which  motor  vehicles  engaged  in  public 
transportation,  to  which  these  rules  are  applicable,  are  involved, 
where  such  accidents  result  in  loss  of  life  or  injury  to  property 
carried,  or  where  the  same  result  in  equipment  damage  suf- 
ficient to  necessitate  the  removal  of  the  motor  vehicle  from  serv- 
ice for  a  period  of  more  than  twenty-four  hours. 

lY.  Substitute  Motor  Vehicles, 

Whenever  by  reason 'of  accident,  disablement,  or  breakdown 
of  any  motor  vehicle  to  which  these  rules  are  applicable,  opera- 
tion thereof  pursuant  to  the  schedule  filed  with  the  Commission 
and  in  compliance  with  the  conditions  prescribed  by  these  rules 
is  impossible,  it  shall  be  the  duty  of  the  owner  or  person  or  per^ 
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sons,  association  or  corporation  lawfully  in  possession  thereof  to 
make  arrangements  for  making  available  a  substitute  motor 
vehicle  to  take  the  place  thereof,  in  order  that  the  schedule  may 
be  maintained.  Such  substitute  motor  vehicle  shall  be  fully  sub- 
ject in  all  respects  to  the  provisions  of  these  rules  in  so  far  as  the 
same  are  reasonably  applicable.  If  a  hiring  car  be  used  as  such 
substitute  motor  vehicle  the  license  tag  of  the  disabled,  or  otl\|Br- 
wise  incapacitated,  car  shall  be  attached  beside  the  hiring  license 
on  such  substitute  car.  If  the  capacity  of  the  substitute  car  be 
greater  than  that  of  the  car  regularly  used,  for  which  a  permit 
has  been  issued  und^  the  provisions  of  these  rules,  a  greater 
number  of  passengers  or  a  greater  weighjt  in  freight  shall  not  be 
carried  than  that  authorized  in  such  permit  for  such  regularly 
used  car. 

18.  Interruptions  to  Service. 

In  all  cases  of  interruptions  to  the  regular  service  of  motor 
vehicles,  to  which  these  rules  are  applicable,  where  such  inter- 
ruptions have  continued  or  are  likely  to  continue  over  a  period 
at  more  than  twenty-four  hours,  written  notice  shall  be  given  the 
Commission  of  the  character,  cause,  and  probable  duration  of 
the  same,  and  of  the  arrangements  made  or  in  progress  for  mak- 
ing available  a  substitute  car  as  provided  in  Rule  17  hereof. 

19.  Withdrawals  from  Service. 

It  shall  be  unlawful  for  any  person  or  persons,  association  or 
corporation  engaged  in  the  operation  of  one  or  more  motor  vehi- 
cles to  which  these  rules  are  applicable,  to  witlidraw  the  same 
from  public  service  permanently  without  having  first  given  the 
Public  Service  Commission  at  least  ten  days'  notice  in  writing  of 
his,  their  or  its  intention  to  do  so. 

20.  Reserve  Equipment. 

It  shall  be  the  duty  of  the  owner  or  person  or  persons,  asso- 
ciation or  corporation  lawfully  in  possession  of  motor  vehicles  to 
which  these  rules  are  applicable  to  maintain  sufficient  reserve 
equipment  to  insure  the  reasonable  maintenance  of  the  routes 
established,  and  schedules  fixed  therefor. 

21.  Physical  Condition, 

Before  a  motor  vehicle  for  which  a  permit  has  be^i  issued 
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under  the  provisions  of  these  rules  shall  be  placed  in  operation, 
inspection  thereof  shall  be  made,  whenever  practicable,  by  a 
representative  of  the  Commission.  Applicants  for  permits  shall 
be  informed  at  the  time  of  making  application  whether  such 
preliminary  inspection  will  be  required.  All  motor  vehicles  en- 
gaged in  public  transportation  and  the  equipment  used  in  connec- 
tion therewith  shall  at  all  times  be  kept  in  proper  physical  con- 
dition to  render  safe  and  adequate  and  proper  public  service, 
and  so  as  not  to  be  a  menace  to  the  safety  of  occupants  of  such 
vehicles,  or  of  the  general  public.  Failure  to  keep  such  motor 
vehicles  in  the  condition  aforesaid  shall  be  sufficient  ground  for 
the  revocation  or  suspension  of  such  permit. 

22.  Reckless  or  Unsafe  Operation, 

No  operator  of  any  motor  vehicle  to  which  these  rules  are  ap- 
plicable shall  operate  the  same  recklessly,  in  an  unsafe  manner, 
or  in  disregard  of  the  public  general  laws  governing  the  opera- 
tion of  motor  vehicles  in  this  state.  A  persistent  or  flagrant  vio- 
lation of  this  rule  or  of  duly  prescribed  street  traffic  regulations 
shall  be  sufficient  ground  for  revocation  or  suspension  of  permit. 

23.  Inspection. 

Kepresentatives  of  the  Public  Service  Commission  authorized 
to  make  inspections  under  the  provisions  of  these  rules  will  be 
provided  with  appropriate  badges  for  identification.  They  shall 
have  the  right  at  any  time  to  enter  into  or  upon  any  motor  vehi- 
cle to  which  these  rules  are  applicable  for  the  purpose  of  ascer- 
taining whether  or  not  the  same  have  been  violated.  Wilful  re- 
fusal of  the  operator  of  any  such  motor  vehicle  to  stop  the  same 
when  ordered  to  do  so  by  any  such  representative  of  the  Com- 
mission, or  to  permit  any  such  repres^itative  to  enter  into  or 
upon  the  same  for  the  purposes  aforesaid  or  to  display  the  permit 
issued  for  such  motor  vehicle  upon  his  demand  shall  be  sufficient 
ground  for  the  revocation  or  suspension  of  such  permit 

24.  Revocation  or  Suspevision  of  Permit. 

No  permit  issued  by  the  Public  Service  Service  Commission 

pursuant  to  these  rules,  except  as  hereinafter  provided,  shall  be 

revoked  until  after  hearing  had  upon  not  less  than  five  days' 

written  notice  to  the  grantee  or  grantees  thereof,  and  an  oppop* 
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tunity  given  him  or  them  or  it  to  be  heard  in  his,  their  or  its  de- 
fense.    Notice  of  such  hearing  shall  be  in  writing  and  shall  be 
served  in  person  upon  such  grantee,  or  one  of  them,  if  there  be 
more  than  one,  or  proper  agent  for  service,  if  the  grantee  be  a 
corporation  or  mailed  by  registered  mail  at  the  address  given  in 
the  application,  or  changed  address  subsequently  filed  with  the 
Commission,  which  mailing,  after  a  reasonable  time  for  delivery 
according  to  due  course  of  mail,  shall  be  as  effective  and  binding 
as  personal  service.     No  such  permit  shall  be  suspended  until 
after  hearing  had  before  the  Commission  or  its  proper  represen- 
tative upon  not  less  than  three  days'  written  notice  served  or 
mailed  in  the  manner  provided  herein  for  the  case  of  proposed 
revocation  of  permit.    No  person  or  persons,  association,  or  cor- 
poration shall  operate  any  motor  vehicle  to  which  these  rules  are 
applicable  for  the  purposes,  in  the  manner,  and  over  the  roads 
and  streets  described  in  Rule  1  hereof  after  the  revocation  of 
the  permit  issued  therefor,  or  during  the  period  of  its  suspen- 
sion.   In  addition  to  the  causes  expressly  specified  in  these  rules 
as  grounds  for  revocation  or  suspension  of  permits,  the  flagrant 
or  persistent  violation  of  any  of  these  rules,  or  failure  to  secure 
from  the  commissioner  of  motor  vehicles,  within  thirty  days 
after  the  issue  of  a  permit  under  the  provisions  of  these  rules,  a 
license  for  operation  pursuant  to  such  permit,  shall  be  sufficient 
ground,  in  the  discretion  of  the  Commission,  for  the  revocation 
of  a  permit.     The  requirement  for  notice  and  hearing  herein 
contained  shall  not  extend  to  revocation  of  permit  for  failure  to 
secure  such  license  from  the  commissioner  of  motor  vehicles 
within  thirty  days  after  issuance  of  permit,  as  above. 

26.  Anmidl  Reports. 

It  shall  be  the  duty  of  the  owner  or  person  or  persons,  asso- 
ciation, or  corporation,  lawfully  in  possession  of  any  motor  ve- 
hicle or  line  of  motor  vehicles  to  which  these  rules  are  applicable 
to  keep  an  accurate  record  of  receipts  from  operation  and  of 
operating  and  other  expenses  and  to  file  the  same  with  the  Pub- 
lic Service  Commission  on  or  before  the  1st  day  of  April  in  each 
year,  as  of  the  Slst  day  of  the  preceding  December  on  forms  pre- 
scribed and  furnished  by  the  Commission. 
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26.  Violations. 

Any  person  who  is  the  owner  of  any  motor  vehicle  to  which 
these  rules  are  applicable,  who  shall  cause  or  permit  or  suffer 
to  be  caused  or  permitted  the  violation  of  any  of  the  foregoing 
rules  or  the  operation  of  such  motor  vehicle  contrary  to  the  re- 
quirements thereof,  shall  himself  be  deemed  guilty  of  a  violation 
of  the  same  as  fully  as  though  he  were  himself  operating  such 
motor  vehicle  personally  at  the  time;  and  iri  the  case  of  a  cor- 
poration, the  officer,  agent  or  employee  thereof  who  shall  violate, 
or  procure,  aid  or  abet  any  violation  of  any  of  these  rules  or  per- 
niit  the  operation  of  any  motor  vehicle  contrary  to  the  require- 
ments  thereof  shall  be  deemed  personally  guilty  of  a  violation 
thereof.  For  the  purposes  of  these  rules,  the  word  "owner*'  shall! 
be  deemed  to  include  the  possessor  of  a  proprietary  interest. 

27.  Penalties. 

The  penalties  for  the  violation  of  any  of  the  foregoing  rule© 
in  addition  to  the  penalties  prescribed  by  Section  28  of  the  Pub- 
lic Service  Commission  Law  for  failure,  omission  or  neglect  to- 
obey,  observe  or  comply  with  any  direction  or  requirement  of  the) 
Commission,  and  to  the  possible  revocation  of  permits  as  hereto- 
fore provided,  shall  be  those  prescribed  in  Section  5  of  Chap- 
ter 610  and  Section  5  of  Chapter  714  of  the  Acts  of  1916,  to 
wit:    The  person  violating  the  same  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be  subject  to  a  fine  of 
not  less  than  five  dollars  ($5.00)   nor  more  than  fifty  dollars 
($50.00)  for  the  first  offense,  and  a  fine  of  not  less  than  ten 
dollars  ($10.00)  nor  more  than  one  hundred  dollars  ($100,00) 
ior  each  additional  or  subsequent  offense. 

And  it  is  further  ordered:  That  on  or  before  the  25th  day 
of  June,  1921,  the  secretary  of  the  Commission  cause  to  bo  far- 
"warded  a  copy  of  this  order  to  eveiy  person,  association,  or  cor- 
poration shown  by  the  records  of  the  Commission  on  that  date 
to  be  engaged  in  the  operation  of  a  motor  vehicle  or  motor  vehi- 
cles for  public  use  in  the  conveyance  of  persons  or  property  with- 
in this  state. 

William  M.  Maloy,  J.  Frank  Harper,  and  Ezra  B.  Whitman^ 
Commissioners. 
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MICHIGAN  PUBLIC   UTILITIES   COMMISSION. 

EB  VILLAGE  OP  MANCHESTER,  WASHTENAW  COUNTY. 

[D-1597.] 

OommiMions  —  A8  consulting  engineers  —  municipal  plants. 

The  Michigan  Commission  should  not  act  in  an  advisory  capacity 
as  a  consulting  engineer  in  the  preparation  of  plans,  surveys,  and  re- 
ports in  relation  tb  the  physical  property  of  a  municipal  utility,  except 
in  relation  to  the  operation  of  plants  already  built  and  in  operation. 

[June  9,  1921.] 

Application  praying  the  Commission  to  give  advice  and 
assistance  regarding  the  operation  of  a  municipal  electric  light 
plant;  application  dismissed. 

Potter,  Commissioner:  Section  4  of  Act  No.  419,  P.  A.  of 
1919  contains  the  measure  of  the  authority  of  this  Commission 
in  relation  to  municipally  owned  utilities. 

The  statutes  provides,  "It  shall  be  the  duty  of  said  Commis- 
sion on  the  request  of  any  city  or  village  to  give  advice  and  ren- 
der such  assistance  as  may  be  reasonable  and  expedient  with 
respect  to  the  operation  of  any  utility  owned  and  operated  by 
such  city  or  village.'^ 

An  examination  of  this  statute  shows  that  this  Commission 
has, 

(a)  No  control  over  (1)  rates,  (2)  sei-vice,  or  (3)  operation 
of  such  municipally  owned  utilities,  and 

(b)  No  power  to  compel  any  municipal  corporation  to  accept 
its  advice  or  carry  out  its  recommendations. 

By  this  statute  there  is,  in  my  opinion,  defined  limits  to  the 
authority  of  this  Commission  over  municipally  owned  public 
utilities,  and 'upon  its  power  to  expend  the  state's  money  for  the 
benefit  of  specific  municipal  subdivisions  thereof. 

It  has  no  jurisdiction,  power,  or  authority  to  use  public  funds 

to  engineer,  plan  or  superintend  the  erection  of  a  municipal 

utility,  its  plant,  additions  thereto,  or  alterations  thereof.     It 

should  not,  to  the  detriment  or  exclusion  of  private  enterprise 

enter  the  field  as  an  architect,  efficiency  expert,  draftsman,  or 

consulting  engineer  in  planning  or  superintending  the  erection 

of  utility  plants  or  additions  thereto  or  alterations  thereof. 
P.U.R.1921D. 
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If  the  state  deems  it  advisable  to  set  up  the  engineering  staff 
of  this  Commission  or  that  of  any  other  department  of  the  state 
government  as  consulting  engineers,  it  may  perhaps  do  so,  but 
until  it  does  so,  this  Commission  is  limited  to  the  exercise  of  the 
powers  delegated  to  it  by  the  state  by  the  statute  in  question. 

Thus  far,  the  state  has  seen  fit  to  limit  the  jurisdiction,  power, 
and  authority  of  this  Commission  to  acting  in  an  advisory 
capacity  "with  respect  to  the  operation  of  any  utility  owned  and 
operated  by  such  city  or  village/'  Thus  clearly  indicating,  it 
seems  to  me, 

(1)  That  the  legislature  did  not  intend  that  this  Commission 
should  act  as  a  consulting  engineer  in  the  preparation  of 
plans,  specifications,  blue  prints,  or  working  details  for  build- 
ings or  machinery  for  any  municipal  utility. 

(2)  It  was  not  contemplated  that  this  Commission  should 
make  surveys,  estimates,  maps,  plats,  or  reports  in  relation  to 
the  physical  property  of  such  municipal  utilities,  and, 

(3)  It  was  expected  that  this  Commission  would  act  only 
when  the  utility  was  both  owned  and  operated  by  the  munici- 
pality, clearly  indicating,  in  my  opinion,  that  it  should  not  act 
in  an  advisory  capacity  except  in  relation  to  the  operation  of 
plants  already  built  and  in  operation.  That  is,  as  to  utilities 
*'owned  and  operated"  by  the  municipality. 

So  far  as  all  matters  of  preliminary  surveys  and  reports, 
plans,  specifications,  blue  prints,  and  details,  building  construc- 
tion and  installation  are  concerned,  the  law,  in  my  judgment, 
contemplates  that  the  municipality  owning  and  operating  such 
utility  should  pay  therefor. 

This  Commission, 

(a)  On  the  request  of  a  municipality  may 

(b)  Give  advice,  and 

(c)  Eender  such  assistance  as 

(1)  May  be  reasonable  and 

(2)  Expedient, 

(d)  "With  respect  to  the  operation,"  and  here  its  authority 
ends. 

Michigan  Public  Utilities  Commission,  William  W.  Potter, 
Chairman,  Sherman  T.  Handy,  Samuel  Odell,  Earl  R.  Stewart, 
and  William  M.  Smith,  Commissioners. 
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MISSOURI  PUBIilC  SERVICE  COMMISSION. 

ST.  LOUIS  EEPRIGERATING  4;  COLD  STORAGE  COMPANY 

t;. 

UNION  ELECTRIC  LIGHT  &  POWER  COMPANY. 

[Case  No.  2468.] 

Diaorimination  —  Extensions  —  Extra  cable  —  Refrigeration. 

The  cost  of  installing  an  extra  cable  to  supply  current  to  a  re- 
frigerating plant  in  case  of  breakdown,  should  be  borne  by  the  refrigerat- 
ing company  to  avoid  discrimination  against  other  consumers. 

[June  24,  1921.] 

Complaint  against  an  electric  company  refusing  to  extend 
two  cables  to  complainant's  plant ;  cables  ordered  to  be  installed 
partly  at  the  cost  of  the  consumers. 

By  the  Commission:     I.  The  Issues. 

On  May  6,  1920,  the  St.  Louis  Eefrigerating  &  Cold  Storage 
Company,  hereinafter  called  the  complainant,  filed  complaint 
with  this  Commission  alleging,  in  substance,  that  it  is  a  cor- 
poration of  the' state  of  Missouri,  authorized  to  do  and  engaged 
in  the  business  of  warehousing  and  cold  storage  of  food  and 
other  perishable  products,  and  other  merchandise,  and  the  manu- 
facture of  ice  and  refrigeration,  that  complainant  has  heretofore 
generated  its  own  heat,  light,  power,  and  refrigeration  in  its 
own  steam  plant  but  is  now  aiTanging  to  buy  the  necessary 
energy  from  the  defendant  and  operate  said  plant  with  electrical 
power,  and  will  expend  about  $250,000  to  $300,000  to  make  the 
necessary  installation  and  changes,  that  the  estimated  amount  of 
electric  power  which  the  complainant  will  take  from  defendant 
during  each  twelve  months'  period  will  yield  defendant  an  an- 
nual revenue  of  about  $100,000,  that  a  contract  has  been  entered 
into  with  defendant  for  such  electric  power  for  a  term  of  three 
years ;  that  for  defendant  to  give  such  service  it  will  be  necessary 
to  make  an  extension  of  its  distribution  system  by  installing 
two  cables  from  its  Ashley  street  plant  to  complainant's  plant  at 
1300—1322  Lewis  street,  one  to  two  blocks  distant;  that  the  in- 
vestment needed  for  such  additions  to  the  distribution  system 
is  estimated  by  defendant's  engineer  to  be  $12,167.44;  that 
complainant  has  deposited  with  defendant  the  excess  cost  there- 
for over  and  above  $200,  and  desires  to  take  a  refund  therefor 
P.U.R.1921D. 
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pursuant  to  defendant's  First  Eevised  Sheet  No.  45,  P.  S.  0. 
Mo.  No.  2 ;  that  defendant  has  refused  to  make  such  extension 
to  its  distribution  system  and  is  willing  to  install  one  cable  at 
a  cost  of  $6,138.77,  and  to  refund  therefor,  but  refuses  to  make 
refund  upon  the  cost  of  the  second  cable;  that  complainant  be- 
ing wholly  dependent  on  defendant  for  its  electrical  power  for 
refrigeration  must  have  second  cable  to  reasonably  provide 
against  injuries  against  first  cable  and,  therefore,  has  ordered 
same  and  made  the  necessary  deposit. 

"Wherefore,  complainant  asks  for  an  order  directing  that  de- 
fendant install  two  cables  from  Ashley  street  plant  to  complain- 
ant's plant  at  1300-1322  Lewis  street,  and  to  make  refund  of 
the  amount  deposited  for  said  two  cables  pursuant  to  TTnion  Elec- 
tric Light  &  Power  Company,  First  Eevised  Sheet  No.  45, 
P.  S.  C.  Mo.  No.  2. 

The  Union  Electric  Light  &  Power  Company,  hereinafter 
called  the  defendant,  in  its  answer,  denies  that  in  order  to  fur- 
nish service  to  complainant  it  will  be  necessary  to  install  two 
cables  from  its  Ashley  street  plant  to  complainant's  plant 

Defendant  admits  that  it  has  refused  to  make  such  extension 
to  its  distribution  system  by  installing  two  cables  and  to  refund 
to  complainant  the  cost  of  the  second  cable,  and  admits  that  it 
is  willing  to  install  a  cable  at  the  estimated  cost  of  $6,138.77, 
and  to  refund  the  excess  cost  in  accordance  with  its  rules. 

Defendant  states  one  cable  will  be  a  suflScient  and  proper  ex- 
tension of  the  distribution  system  to  complainant's  plant  in  order 
to  give  to  complainant  the  necessary  power  service  for  its  plant 
and  that  defendant  cannot  install  cables  for  complainant's  serv- 
ice under  its  schedule  of  rates  and  charges  and  rules  and  regu- 
lations without  unlawfully  discriminating  in  favor  of  complain- 
ant and  against  other  customers  of  defendant.  Defendant  states 
that  the  installation  of  an  extra  cable  as  requested  by  complain- 
ant, while  desirable  for  complainant's  purposes,  is  no  more  neces- 
sary for  that  purpose  than  it  is  necessary  for  its  numerous  other 
customers  to  insure  them  continuity  of  service ;  that  the  installa- 
tion of  such  extra  cable,  if  paid  for  by  defendant,  would  necessi- 
tate an  investment  so  far  as  defendant  is  concerned  which  would 
be  wholly  unnecessary  to  enable  defendant  to  properly  render 

the  service  contracted  for,  and  such  investment  could  not  be 
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included  in  any  inventory  of  the  property  of  defendant  used 
and  useful  in  the  service  of  the  public;  that  if  complainant  con- 
cluded to  terminate  the  service  at  the  end  of  the  three  year 
contract,  defendant's  investment  in  such  extra  cable  would  be 
almost  wholly  useless. 

Wherefore,  defendant  prays  that  complaint  be  dismissed  and 
that  the  Commission  by  its  order  protect  the  defendant  against 
any  refund  except  the  refund  to  be  made  for  one  cable,  only  to 
be  made  in  accordance  with  Revised  Sheet  No.  45,  P.  S.  C. 
Mo.  No.  2. 

This  case  was  heard  by  a  member  of  the  Commission  at  St, 
Louis,  Missouri,  on  June  17,  1920. 

II.  The  Facts. 

Complainant  is  engaged  in  the  business  of  storing,  and  ware- 
housing food  and  other  perishable  products,  the  distribution  of 
refrigeration  through  underground  mains,  and  the  manufacture 
of  ice.  It  generally  has  products  valued  at  two  to  three  million 
dollars  in  storage. 

Until  recently,  complainant  generated  power  for  refrigera- 
tion service  by  steam  and  gas  in  its  own  plant.  As  a  provision 
against  breakdown,  it  had  reserve  units  in  the  boiler  plant. 
There  were  four  boilers,  three  of  which  were  required  to  carry 
full  load  on  the  plant,  leaving  one  in  reserve.  In  case  of  emer- 
gency, it  was  the  practice  to  cease  manufacturing  ice,  thereby 
providing  one  additional  boiler  for  refrigeration  service. 

Complainant  recently  decided  to  abandon  its  steam  and  gas 
plants,  install  electric  machinery  at  a  cost  of  about  $300,000, 
and  to  purchase  energy  from  defendant  at  an  estimated  cost  of 
approximately  $100,000  per  annum,  under  a  three  year  con- 
tract. 

Complainant  states  that  it  feels  the  necessity  of  two  cables 
between  its  plant  and  defendant's  Lewis  street  substation,  located 
about  twelve  himdred  feet  distant,  so  strongly  that  it  deposited 
about  $12,000  with  defendant  to  pay  for  two  cable  connections ; 
but  deposited  the  second  $6,000  with  the  understanding  that  it 
would  make  application  to  the  Commission  for  refund. 

Complainant's  general  manager  stated  that  a  few  degrees 
variation  in  temperature  in  its  storage  chambers  for  a  short  time 
would  result  in  damage  to  products  in  storage;  and,  on  cross 
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examination  lie  said,  "I  would  be  afraid  of  conditions  after  six 
hours  shut  down."  In  his  opinion  a  three-hour  interruption  of 
electric  service  would  do  no  harm. 

Complainant  claims  that  there  is  a  distinction  between  its 
requirements  and  those  of  steel  mills  and  cement  plants,  in  that 
although  these  latter  plants  do  operate  twenty-four  hours  per 
day;  at  times,  they  frequently  cease  operation  for  repairs  and 
other  reasons,  while  defendant  must  continue  to  operate  despite 
break  downs  and  strikes,  and  that,  therefore,  complainant  is  in 
a  special  class  by  itself. 

Complainant  contends  that  it  is  the  usual  practice  of  refrig- 
erating companies  not  to  rely  on  a  single  cable  for  service,  and 
in  support  thereof  submits  the  following  affidavits: 

1.  By  George  A.  Home,  executive  engineer.  Merchants  Ee- 
f rigerating  Company,  New  York : 

^'When  we  first  negotiated  with  the  two  poWer  companies  in 
this  city,  the  so-called  off-peak  rate  was  a  new  thing  and  wsis 
developed,  partially,  at  least,  in  consideration  •  of  our  installing 
an  electric  plant  at  Tenth  avenue.  There  was  considerable  com- 
petition between  the  Edison  Company  and  the  United  Electric 
Light  &  Power  Company  and  these  negotiations  were  in  1916 
and  1917.  We  were  one  of  the  first  to  sign  an  off-peak  contract. 
At  that  time  the  United  Electric  Light  &  Power  Company  in- 
cluded in  their  rate  all  the  charges  for  bringing  connections  into 
our  plant,  including  the  cost  of  primary  transformers.  We  were 
to  supply  a  fire  proof  room  for  the  primary  transformers.  We 
made  two  contracts  on  this  basis,  one  at  Tenth  avenue  and  one 
at  North  Moore  street  These  contracts  were  for  a  period  of 
six  years  with  the  privilege  of  renewal  for  six  additional  years. 
We  are  now  advised  that  neither  of  these  New  York  companies 
furnish  primary  transformers  and  that  these  must  be  purchased 
and  installed  by  the  customer.  We  understand  that  the  cable 
connections  to  the  property  of  the  customer  are  generally  figured 
in  the  rate  contained  in  the  contract. 

"In  both  of  our  plants  the  United  Electric  Light  &  Power 
Company  bring  two  separate  feeders  from  two  sources  of  supply 
and  we  are  advised  by  them  that  this  is  their  policy  in  high 
tension  service  and  is  regarded  by  them  as  necessary  to  prop- 
erly safeguard  continuous  service.  In  addition  to  the  two  cables 
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from  two  sources  of  supply,  we  are  advised  that  there  is  a  third 
power  house  from  which  they  can  obtain  power  in  case  the  other 
two  power  houses  should  fail.  There  will  also  be  a  fourth  source 
of  supply  as  soon  as  the  new  power  station. of  the  United  Elec- 
tric Light  &  Power  Company  is  completed." 

2.  By  A.  C.  McDaniel,  assistant  treasurer,  Sheriff  Street 
Market  &  Storage  Company,  Cleveland,  Ohio: 

"...  that  it  purchases  its  power  for  refrigerating  of 
the  Cleveland  Electric  &  Illuminating  Company,  that  for  pre- 
caution, insurance,  and  to  anticipate  breakdowns  in  the  service 
of  such  power  it  has  installed  eight  cables  which  are  amply 
suflScient  to  carry  our  entire  load,  and  any  two  of  these  cables 
will  carry  any  one  of  our  200-ton  refrigerating  machines.  Each 
cable  is  separate,  running  from  our  plant  to  their's;  no  other 
service  being  connected  to  them.  In  addition  to  this  they  have 
connected  our  individual  service  into  their  general  service 
through  a  separate  duct  with  sufficient  cables  to  temporarily 
carry  two  of  our  machines;  all  of  which  the  Cleveland  Electi-ic 
Illuminating  Company  pays  for." 

3.  By  George  M.  Weaver,  former  General  Manager,  Detroit 
Refrigerating  Company,  Detroit,  Michigan: 

"...  that  it  purchases  its  power  for  refrigerating  of 
the  Detroit-Edison  Company,  that  for  precaution,  insurance,  and 
to  anticipate  breakdowns  in  the  service  of  such  power,  it  has 
extra  connections  or  sources  of  power  in  close  proximity  to  the 
Detroit  Refrigerating  Company's  plant,  and  while  there  is  only 
one  set  of  wires  into  the  Detroit  Refrigerating  Company's  build- 
ing, the  Detroit-Edison  Company  has  other  sets  so  close  that 
they  can  make  connections  to  another  circuit  in  a  very  short 
time.  There  has  been  occasion  to  do  this  and  it  was  done  quickly 
and  satisfactorily. 

"The  cost  of  installation  of  these  sources  of  power  was  paid 
for  by  the  Detroit-Edison  Company." 

Defendant  takes  the  position  that  it  can  supply  complainant 
with  reasonably  safe  and  adequate  service  over  one  cable;  but 
is  willing  to  install  second  cable  provided  cost  is  borne  by  com- 
plainant. Defendant  states  that  the  installation  of  both  cables 
by  it  would  result  in  discrimination  against  all  of  its  customers 
other  than  complainant,  there  being  no  other  customer  in  St. 
Louis  having  duplicate  lines  from  a  sub-station  to  its  plant, 
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It  appears  that  one  cable  Biich  as  defendant  proposes  to  in- 
stall will  have  capacity  to  carry  twice  the  load  required  to  operate 
complainant^s  plant,  thereby  providing  a  factor  of  safety  of  100 
per  cent.  Defendant  has  made  provision  for  installing  second 
cable  in  a  separate  duct  in  the  same  conduit ;  but  concends  that 
the  second  cable  is  a  proper  investment  for  complainant  to  carry ; 
and  agrees  that  at  the  termination  of  the  contract  or  at  any  time 
complainant  feels  that  second  cable  is  unnecessary,  it  will  remove 
and  take  said  cable  and  pay  complainant  fair  market  value  of 
eame. 

Defendant  states  that  in  event  of  failure  of  cable,  it  would 
he  repaired  in  from  four  to  six  hours,  but  does  not  expect  any 
trouble  unless  complainant  has  some  hidden  steam  lines  in  the 
vicinity. 

Complainant  submitted  affidavit  of  Joseph  E.  Muckerman, 
Vice-President,  Polar  Wave  Ice  &  Fuel  Company  of  St.  Louis, 
stating  that  on  Saturday,  June  12th,  his  supply  of  electric  cur- 
rent, from  the  Union  Electric  Light  &  Power  Company  was  cut 
off  from  12:15  A.  M.,  to  12:50  P.  M.,  and  again  on  June  22nd 
from  3:30  A.  M.,  to  4:15  P.  M.,  due  entirely  to  trouble  with 
cable  bringing  current  to  his  plant.  Defendant  filed  counter 
affidavit  stating  that  above  failures  were  the  results  of  burn- 
outs in  feeder  known  as  feeder  No.  27;  that  said  feeder  was 
installed  fifteen  years  ago;  that  its  length  is  19,000  feet;  that 
it  is  a  4/0  three  conductor  5/32  x  5/32  paper  insulated  lead 
covered  cable,  designed  only  for  6600  volts  pressure;  that  both 
failures  were  due  to  defective  joints  at  points  where  two  con- 
necting lengths  were  spliced;  that  these  joints  were  made  by 
the  manufactures  of  the  cable  fifteen  years  ago  and  the  type 
then  used  has  long  since  been  abandoned  on  new  construction 
work  and  the  old  are  being  replaced  by  new  joints  whenever 
such  interruptions  occur;  that  in  case  of  an  overload,  joints  of 
that  type  and  age  may  cause  an  outage ;  that  in  the  case  of  com- 
plainant no  such  mishaps  can  occur : 

!•  Because  the  cable  defendant  proposes  to  install  for  deliv- 
ery of  service  is  a  10  x  4/32  varnished  cambric  insulated  lead 
covered  cable  of  the  most  modern  type  and  designed  for  13,200 
volts  pressure. 

2.  Because  the  joints  are  of  the  most  approved  construction. 

3.  Because  the  cable  is  designed  to  carry  150  amperes  while 

P.U.R.1921D. 
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complainant's  load  will  be  only  75  to  80  amperes,  allowing  a 
safety  factor  of  100  per  cent. 

4.  Because  this  cable  is  only  1200  feet  long,  and  should  trouble 
occur,  it  can  be  quickly  located  and  service  promptly  restored. 

m.  Conclusions. 

Considering  the  close  proximity  of  complainant's  plant  to  the 
Lewis  street  sub-station  of  defendant,  the  distance  being  only 
1200  feet,  it  appears  that  defendant  should  be  able  to  furnish 
reasonably  safe  and  adequate  service  to  complainant  over  a  single 
cable. 

While  complainant  has  submitted  affidavits  showing  that  re- 
frigerating companies  at  New  York  and  Cleveland  are  receiv- 
ing electric  service  over  more  than  one  cable  paid  for  by  power 
companies,  said  affidavits  do  not  show  that  said  refrigerating 
companies  are  being  charged  under  regular  rate  schedules  and 
are  not  paying,  in  addition  to  cost  of  electric  energy,  the  inter- 
est on  the  investment  in  and  the  cost  of  maintaining  the  extra 
cables.  In  any  event,  it  would  be  impossible  for  defendant  to 
serve  complainant  as  it  requests  and  avoids  undue  preference  to 
complainant. 

It  appearing  that  no  other  customer  of  defendant  is  receiving 
service  over  a  second  cable  or  a  second  set  of  wires,  defendant 
cannot  bear  cost  of  second  cable  and  also  charge  complainant  for 
service  under  existing  rate  schedules  without  violating  para- 
graph 4,  §  68  of  the  Public  Service  Commission  Law  which 
reads,  "No  gas  corporation,  electrical  corporation,  water  cor- 
poration, or  municipality  shall  make  or  grant  any  undue  or 
unreasonable  preference  or  advantage  to  any  person,  corpora- 
tion, or  locality,  or  to  any  particular  deseription  of  service  in 
any  respect  whatsoever,  or  subject  any  particular  person,  cor- 
poration, or  locality  or  any  particular  description  of  service  to 
any  undue  or  unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever." 

The  business  of  many  other  of  defendant's  customers  is  of  a 
nature  such  that  an  interruption  of  service  would  cause  material 
inconvenience  and  damage,  and  they  are  all  served  over  a  single 
cable  or  a  single  set  of  wires;  therefore,  to  provide  complainant 
with  service  under  existing  rate  schedules  over  two  cables  in- 
stalled at  expense  of  defendant  would  make  or  grant  undu#  or 
unreasonable  preference  or  advantage  to  complainant. 

P.U.R.1921D. 
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It  appears  that  defendant  should  install  both  cables ;  that  com- 
plainant  should  pay  defendant  cost  of  both  cables,  and  that  de- 
fendant should  refund  for  one  cable  only  in  accordance  with 
Revised  Sheet  No.  45  of  P.  S.  C.  Mo.  No.  2. 

An  order  will  issue  accordingly. 

All  concur. 


NEBRASKA  STATB  HAXLVfAY  COMMISSION. 

BE  BLOOMINGTON  TELEPHONE  COMPANY. 
[Application  No.  4557.] 

JBefwrn  —  Basis  ^  Stockholders*  sacrifice, 

1.  ^The  basis  for  the  return  of  a  telephone  company  was  the  sacrifice 
of  the  stockholders  rather  than  the  present  fair  value,  in  the  absence 
of  an  actual  physical  valuation  of  the  property. 

Valuation  ^  Stockholders*  sacrifice  ^  How  determined. 

2.  The  sacrifice  of  stockholders  of  a  telephone  company  was  de^ 
termined  by  adding  to  the  original  stock  of  the  company  the  amount 
wnich  would  have  been  earned  at  7  per  cent  had  dividends  been  paid. 

Itetum  —  Telephones  —  Amount, 

3.  A  return  of  8  per  cent  was  held  to  be  reasonable  for  a  telephone 
company. 

Hates  —  Reasonableness  ^  Telephones. 

4.  An  average  increase  in  telephone  rates  of  25  cents  was  held  to 
be  reasonable. 

IHstnHmination  —  Telephones  —  Rates, 

5.  An  increase  of  60  cents  gross  and  25  cents  net  for  farm  telephone 
service,  and  35  cents  gross  and  25  cents  net  for  switching  service,  waa 
held  not  to  be  discriminatory. 

[June  17,  1921.] 

Application  for  authority  to  increase  telephone  rates;  appli- 
cation granted. 

Cooky  Commissioner :  The  Bloomington  Telephone  Company 
operates  an  exchange  at  Bloomington,  Nebraska,  furnishing  serv- 
ice to  245  subscribers  and  giving  switching  service  to  eight  farm 
lines  having  thereon  125  switched  subscribers.  This  company 
was  originally  incorporated  as  the  Franklin  Telephone  Com- 
pany, which  in  1912  became  separated  into  two  smaller  organi- 
stations  known  as  the  Republican  Valley  Telephone  Company 
and  the  Bloomington  Telephone  Company.     The  Bloomington 
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Telephone  Company  was  organized  with  an  original  capital  stock 
of  $8,000,  which  also  represented  the  investment  in  the  proper- 
ties at  Bloomington.  The  engineering  department  of  the  Cam- 
mission  found  this  property  to  he  worth  $9,695  net,  the  original 
cost  of  the  property  being  placed  at  approximately  $13,000. 

[1—3]  As  this  valuation  was  made  in  1911  there  is  no  way 
of  definitely  ascertaining  the  present  value  of  the  property  with- 
out taking  an  actual  physical  valuation  of  this  date.     There- 
fore, the  return  which  should  accrue  to  the  company  will  be 
based  on  the  sacrifice  of  the  stockholders  rather  than  the  present 
fair  value.     In  determining  the  sacrifice  of  stockholders,   con- 
sideration should  be  given  to  the  fact  that  no  dividends  have 
been  paid  since   the  organization   of  this   company   in   1912. 
Therefore,  allowing  a  7  per  cent  return  on  $8,000,  the  original 
stock  of  the  company,  not  taking  into  consideration  additions 
and  betterments  since  the  date  of  the  Commission's  valuation  in 
1911,  at  simple  interest,  the  stockholders  may  be  considered  as 
now  having  an  equity  in  the  property  in  the  amount  of  $12,480. 
The  stockholders  should,  therefore,  be  allowed  a  return  upon 
this  amount  at  the  rate  of  8  per  cent,  which  the  Commission 
Relieves,  represents  a  reasonable  return  considering  the  present 
Ihigh  interest  rates-  prevailing.     The  increment  in  stockholders' 
sacrifice  at  the  rate  of  7  per  cent  is  based  on  average  interest 
rates  over  a  period  of  several  years. 

[4,  5]  The  applicant,  while  asking  for  a  25-cent  increase  of 
its  gross  rates  for  most  classes  of  service,  has  applied  for  no 
increase  in  the  net  rate  for  business  or  residence  individual 
service,  but  the  schedule  of  rates  applied  for  sets  forth  an  in- 
crease of  50  cents  gross  and  25  cents  net  for  farm  service,  and 
25  cents  gross  and  25  cents  net  for  switching  service.  The  only 
objection  to  these  increases  filed  with  the  Commission,  is  that 
of  the  Nebraska  &  Kansas  Telephone  Association,  a  switched 
line  connected  with  the  Bloomington  exchange.  Two  objections 
made  by  this  company  assert  that  the  advance  requested  is  ex- 
cessive and  represents  discrimination  in  that  a  similar  percent- 
age of  advance  has  not  been  made  for  business  service.  The 
first  of  these  objections  does  not  stand  against  the  evidence 
shown  by  actual  accounting  studies  which  have  been  made  by 

the  Commission  relative  to  the  cost  of  furnishing  such  service, 
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and  the  second  of  these  objections  would  require  considerable 
supporting  evidence,  for  the  experience  of  the  Commission  indi- 
cates that  discrimination  actually  has  been  eliminated  by  the 
disproportionate  increases  in  switching  rates,  as  a  more  equitable 
spread  results  therefrom.  However,  a  third  objection,  that  due 
to  a  shortage  of  operators  the  service  has  not  been  properly 
handled,  may  be  a  valid  objection,  and  it  is  advised  that  the 
company  carry  out  its  suggested  plan  to  engage  another  opera- 
tor. The  applicant  anticipates  that  an  additional  expense  of 
$420  for  this  extra  operator  should  be  taken  into  consideration, 
and  such  expense  will,  therefore,  be  allowed  in  anticipating  1921 
expenses  with  the  understanding  that  the  operator  will  be  en- 
gaged at  an  early  date. 

A  statement  has  been  prepared  by  the  accounting  department 
of  the  Commission  which  shows  the  anticipated  earnings  and 
expenses  of  the  applicant  for  the  year  1921.  This  statement  is 
to  a  large  extent  merely  a  projection  of  1920  earnings  and  ex- 
penses with  some  additions  and  changes  that  may  be  reasonably 
expected  to  occur.  The  maintenance  and  depreciation  item  of 
$1,500  represents  a  slight  reduction  of  the  actual  maintenance 
expenses  for  the  past  fifteen  months,  which  reduction  has  been 
predicted  in  view  of  the  fact  that  labor  and  material  expense  is 
now  on  the  decline  or  at  least  at  its  high  water  mark.  The  pre- 
pared statement  follows : — 

Anticipated  Expenses  for  1921, 

Maintenance  and  depreciation  of  properties   $1,500.00 

Operators  (J|  $127.50  per  month  1,530.00 

OiBcers'  salaries  and  clerk  hire  @  $85.00  per  month   1,020.00 

Other  commercial  expense  as  detailed  in  the  1920  records  of  the 

applicant    277.00 

Taxes    141.00 

Eight  per  cent  dividend  on  $12,480  998.00 

Total  anticipated  expense  for  1921   $5,466.00 

Anticipated  earnings  for  1921  if  old  rates  should  continue  in  effect    4,434.00 

Anticipated  deficit  for  1921    $1,032.00 

The  schedule  of  rates  applied  for  will  bring  additional  reve- 
nues in  the  amount  of  about  $650  per  annum,  exclusive  of  any 
increases  which  may  result  from  failure  on  the  part  of  some 
subscribers  to  take  advantage  of  the  net  rate.  It,  therefore, 
appears  that  the  increased  rates  will  not  prove  adequate  unless 

the  gross  rate  should  bring  in  more  revenue  than  is  anticipated, 
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or  a  considerable  reduction  in  expense  occurs.  However,  as  euch 
factors  cannot  be  ascertained  with  any  degree  of  certainty,  the 
rates  applied  for  will  be  granted  with  the  understanding  that 
should  they  prove  inadequate,  they  may  be  again  reviewed  by 
the  Commission  upon  the  application  of  the  company. 

Note. — Return. 

J.  Basis  upon  which  return  is  to  he  computed,  528, 
11.  Oross  revenue,    S29. 

III,  Consideration  of  operating  expenses: 

a.  In  general,    S29. 

h.  Payment  to  holding  or  parent  company,  &30. 

e.  Salaries,    630, 

d.  Betterments,  replacements,  and  maintenance,  S31» 

c.  Taxes,      631, 

/.  Deht  expense,  631. 

g.  Future  estimates,  631. 

h.  Items  chargeable  to  operation  or  capital,  632. 

i.  Expenses  of  particular  utilities,  632, 

IV,  Reasonableness  of  return: 

a.  In  general,   633, 

b.  Efficiency  of  management  and  charaet^  of  service,  684-. 

c.  Value  of  service,  636. 

d.  Past  earnings,  636, 

e.  Utility  in  development  stage,  636. 

f.  Reasonableness  of  return  as  a  whole,  636. 

g.  Emergency  relief,  636. 

V.  Reasonableness  of  partiimlar  atnounts: 

a.  Electricity,  637, 

b,  Oas,  637, 

e.  Intertirban  railway,  637. 
d.  Telephones,  638, 

1.  Basis  upon  which  return  is  to  be  computed. 

In  Geneseo  v.  Illinois  Northern  Utilities  Co.  No.  11079,  April 
14,  1921,  the  Illinois  Commission  said :  "In  fixing  a  valuation  as 
a  rate  base  it  must  be  recognized  that  the  utility  is  compelled  to 
continue  to  serve  the  public,  and  the  property  must  be  valued  as 
property  capable  of  use  and  actually  in  use  in  the  public  service, 
rather  than  at  what  the  property  would  bring  for  some  other  use 
in  case  the  city  should  build  its  own  plant." 

Gas  rates  were  increased  an  amount  equal  to  the  increased  unit 
cost  of  production,  wheal  the  former  rates  were  reasonable  and  there 
was  no  valuation.    Wilson  v.  Binghamton  Gas  Works,  Case  No.  7631, 
April  19,  1921. 
P.U.R.1921D. 
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II.  Gross  revenue. 

In  Re  Hamilton  County  Farmers  Teleph.  Asso.  Application  No. 
4167,  June  18,  1921,  the  Nebraska  Commission  said:  "Telephone 
companies  in  Nebraska  were  held  to  rather  meager  increases  in 
gross  revenues  as  compared  with  pre-war  revenues  and  utterly  failed 
to  accrue  any  surplus  against  which  they  might  draw  in  periods  of 
financial  depression.  This,  however,  cannot  be  overlooked  in  con- 
sidering possible  reductions  in  gross  revenues/^ 

In  La  Crosse  v.  Wisconsin  Minnesota  Light  &  P.  Co.  U-2355, 
May  4,  1921,  the  Wisconsin  Commission  held  that  an  estimate  of 
the  net  revenue  to  be  obtained  from  coke  sales  based  upon  the  aver- 
age cost  of  coal  which  was  carbonized  in  the  production  of  gas  and 
coke  was  incorrectly  determined. 

m.  Consideration  of  operating  expenses. 

a.  In  general. 

It  is  unfair,  in  the  opinion  of  the  California  Commission,  to  allow, 
operating  expenses  based  on  a  nine  months'  period  which  included 
items  of  deferred  maintenance  not  recurrent  annually.  Re  North 
Fork  Ditch  Co.  Decision  No.  8812,  Application  No.  5664,  March 
31,  1921. 

In  Ee  Springfield  Gas  Light  Co.  D.  P.  IT.  400,  June  24,  1921, 
the  Massachusetts  Commission,  in  discussing  payments  by  a  gas 
company  to  another  corporation  furnishing  accounting  and  engi- 
neering services,  and  in  wliich  tlie  principal  officers  of  the  gas  com- 
pany were  interested,  said:  *'We  doubt  that  this  relationship  has 
been  to  the  financial  advantage  of  the  Springfield  company,  and 
wish  to  make  it  clear  that  we  look  with  disfavor  upon  any  arrange- 
ment, however  plausible  or  innocent  in  appearance,  which  may  not 
leave  the  officers  and  agents  of  companies  under  our  supervision  free 
to  serve  solely  the  interests  of  their  stockholders  and  the  public  sup- 
'  plied  by  their  companies.  No  man  can  serve  two  masters.  It  has 
long  been  recognized  that  such  companies  are  public  agencies,  and 
whatever  the  practices  in  ordinary  business  may  be,  the  officers  and 
agents  of  public  service  companies  should  be  held  to  the  same  stand- 
ards of  conduct  which  are  universally  demanded  of  all  public  of- 
ficials.** 

In  Be  Farmers  Mut.  Teleph.  Co.  Application  No.  4525,  March 
31,  1921,  the  Nebraska  Commission  authorized  a  telephone  utility 
to  increase  rates  to  provide  for  the  payment  of  an  indebtedness  and 
to  enable  the  company  to  build  up  a  small  depreciation  fund  to 
provide  for  replacements  in  the  future. 

The  Oregon  Comniission  recognizes  the  advantage  in  centraliz- 
P.UJ1.1921D.  34 
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ing  the  purchasing  power,  of  a  public  utility  as  exemplified  in  the 
relation  of  the  Western  Electric  Company.  Ee  Pacific  Teleph.  & 
Teleg.  Co.  File  U-F-333,  P.  S.  C.  Or.  Order  No.  689,  Feb.  28, 
1921. 

b.  Payment  to  holding  or  parent  company. 

The  4i  per  cent  charge  of  the  American  Telephone  &  Telegraph 
Company  for  its  services  to  a  subsidiary  company,  is  unjustified,  as 
it  is  based  upon  gross  revenue  rather  than  upon  the  actual  cost  of 
service  rendered.  Ee  Pacific '  Teleph.  &  Teleg.  Co.  File  U-F-333, 
P.  S.  C.  Or.  Order  No.  689,  Feb.  28,  1921. 

In  Ee  Southern  Bell  Teleph.  &  Teleg.  Co.  Order  No.  229,  March 
24,  1921,  the  South  Carolina  Commission  held  that  the  contract 
between  the  American  Telephone  &  Telegraph  Company  and  its 
subsidiary  companies  amounted  to  an  actual  saving  to  the  users 
of  telephone  service  in  the  state,  for  if  the  Southern  Bell  Telephone 
&  Telegraph  Company  were  compelled  to  maintain  instrumentali- 
ties for  the  furnishing  of  service,  an  expert  engineering  staff,  per- 
form its  financing,  and  the  many  other  services  furnished  by  the 
'American  Company,  it  would  cost  the  subsidiary  company  maaj 
times  more  than  the  amount  paid  for  such  services. 

o.  Salaries, 

In  Ee  Star  Auto  Stage  Co.  Decision  No.  8678,  Application  No. 
6424,  March  2,  1921,  the  California  Commission  held  that  an  auto 
stage  company  valued  at  approximately  $300,000  was  not  justified 
in  paying  $15,000  per  year  to  a  president  and  a  general  manager. 

In  Ee  Flora  Water  Co.  No.  5512,  May  31, 1921,  the  Indiana  Com- 
mission held  that  a  charge  of  $1200  per  year  for  salary  of  a  manag- 
ing director  and  president  who  rarely  visited  the  property,  and  a 
charge  of  $1680  per  year  for  the  salary  of  a  superintendent  and 
bookkeeper,  where  formerly  both  duties  were  discharged  by  one 
man,  were  excessive  for  a  small  water  company  having  only  270 
customers. 

In  Ee  Eichmond  City  Water  Works,  No.  5776,  Jan.  31,  1921,  in 
discussing  proper  itemg  charged  to  operating  expense,  the  Indiana 
Commission  said:  ^The  Commission  does  not  care  to  enter  into  a 
discussion  of  the  question  as  to  how  much  a  utility  may  or  should 
pay  its  oflBcers.  The  Commission  finds  that  the  objection  of  the 
City  of  Eichmond  to  the  allowance  as  an  operating  expense  in  the 
determination  of  rates  of  all  the  salaries  to  its  directors  is  well 
founded,  and  the  consideration  of  such  salaries  a§  operating  ex- 
penses will  be  limited  to  $1500." 

In  Ee  Cape  Girardeau  Bell  Teleph.  Co.  Case  No.  2560,  April  26, 
1921,  the  Missouri  Commission  held  that  existing  salaries  of  gen- 
P.U.R.1921D. 
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eral  officers  of  a  telephone  company  were  not  justified,  and  that  the 
•company  was  justified  in  charging  as  operating  expenses  only  such 
expenditures  as  are  reasonably  necessary  to  carry  on  the  business. 

In  Re  Wessel  Teleph.  Exch.  Case  No.  2869,  April  26,  1921,  the 
Missouri  Commission  held  that  the  annual  salary  of  the  manager 
of  a  telephone  utility  should  be  reduced  from  $1740  to  $1390. 

d.  Bettemienta,  replacements,  and  maintenance, 

Nothing  was  allowed  by  the  Idaho  Commission  for  a  deferred 
replacement  reserve  where  the  Commission  had  permitted  the  com- 
pany to  capitalize  expenditures  for  the  rehabilitation  of  the  system 
in  order  to  bring  it  up  to  practically  100  per  cent  efficiency,  and 
where  the  company  was  authorized  to  set  up  a  depreciation  reserve 
on  the  full  valuation.  Ee  Kincaid,  Case  F-407,  Order  No.  749, 
Jan,  12,  1921. 

In  Re  Hamilton  County  Farmers  Teleph.  Asso.  Application  No. 
4167,  June  18,  1921,  the  Nebraska  Commission  held  that  it  is  not 
fair  to  measure  the  sufficiency  of  a  maintenance  allowance  by  unusual 
conditions  during  a  period  when  serious  storm  damages  necessitate 
undue  expenditures. 

In  Re  City  Gas  Light  Co.  April  7,  1921,  the  IJew  Jersey  Com- 
mission granted  increased  gas  rates  in  order  to  finance  improve- 
ments in  gas  service  demanded  by  civic  organizations  and  city  offi- 
cials. 

e.  Taxes, 

In  Ee  Vincennes  Water  Supply  Co.  No.  5885,  April  29,  1921,  the 
Indiana  Commission  eliminated  from  an  estimate  of  operating  ex- 
penses. Federal  income  tax  on  bondholders'  interest  and  the  Penn- 
sylvania state  tax  on  bonds,  stating  that  both  of  these  taxes  were 
properly  chargeable  to  individuals  and  should  not  be  paid  as  an 
operating  charge  by  the  corporation. 

In  Re  Indiana  &  M.  Electric  Co.  No.  5787,  May  25,  1921,  income 
taxes  were  not  allowed  by  the  Indiana  Commission  as  an  operating 
expense  of  an  electric  utility. 

/.  Debt  eocpenae. 

In  Ee  Home  Teleph.  Co.  Case  No.  2703,  May  24,  1921,  the  Mis- 
souri Commission  deducted  from  the  operating  expenses  of  a  tele- 
phone company  an  item  for  "debt  expense." 

Similar  action  was  taken  by  the  Commission  in  Be  Home  Teleph. 
Co.  Case  No.  2700,  May  24,  1921. 

g.  Future  estimates. 

In  Re  Union  Gas  &  E.  Co.  No.  8275,  April  6,  1921,  the  Illinois 
P.UJE1.1921D. 
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Commission  held  that  it  could  not  consider  anticipated  increases  in 
expenses  when  arriving  at  a  fair  rate  for  service,  as  same  must  be 
predicated  on  present  operating  costs;  and  the  Commission  declined 
to  consider  an  estimated  increase  in  wages  of  $9,000  per  year. 

In  Mayor  of  Takoma  Park  v.  Washington  Gas  Light  Co.  Case 
No.  1894,  Order  No.  6258,  April  20,  1921,  the  Maryland  Commis- 
sion allowed  a  gas  company  to  increase  rates  with  the  provision  that 
the  company  would  be  expected  to  reduce  the  rates  in  accordance 
with  any  reduction  in  the  wholesale  rate  which  it  should  have  ta 
pay  thereafter. 

In  Re  Long- Island  Gas  Corp.  Case  No.  7920.  May  11,  1921,  the. 
New  York  Commission  allowed  an  increase  in  gas  rates  but  stated 
that  these  rates  should  be  fixed  for  a  short  period  of  time,  in  view 
of  the  fact  that  it  was  confidently  believed  that  the  cost  of  supplies 
would  be  cheaper. 

The  Oregon  Commission,  in  estimating  operating  costs  of  a  tele- 
phone utility,  made  a  flat  reduction  of  25  per  cent  on  material  costs- 
for  the  ensuing  year,  owing  to  probable  decreases  in  wages  and 
material.  Be  Pacific  Teleph.  &  Teleg.  Co.  File  U-F-333,  P.  S.  C- 
Or.  Order  No.  689,  Feb.  28,  1921. 

h.  Items  chargeable  to  operation  or  txipital. 

In  Re  Whiteford  Farmers  Teleph.  Co.  T-337,  March  30,  1921^ 
the  Michigan  Commission  held  that  the  cost  of  installing  a  new 
switch  board  is  a  capital  charge  and  should  not  be  charged  to  operat- 
ing expenses. 

In  Re  Clatskanie  Electric  Co.  U-F-325,  P.  S.  C.  Or.  Order  No. 
717,  June  1,  1921,  the  Oregon  Commission  held  that  items  for  re- 
placement of  stand  pipe  and  pole  line,  purchase  cost  of  wood  not 
consumed  during  the  accounting  period,  and  deferred  maintenance 
previous  to  that  period,  should  have  been  charged  to  capital  account 
and  not  to  operating  expenses. 

In  Re  Young  America  Power,  Light  &  Mill.  Co.  U-2462,  June 
22,  1921,  the  Wisconsin  Commission  held  that  expenditures  for  an 
adding  machine  and  a  typewriter  should  be  excluded  from  operat- 
ing accounts,  since  these  are  additions  to  property. 

i.  Expenses  of  particular  utilities. 

In  Re  Contra  Costa  Gas  Co.  Decision  No.  8755,  Application  No. 
6328,  March  17,  1921,  the  California  Commission  held  that  a  limit 
of  13J  gallons  of  oil  per  thousand  cubic  feet  of  gas  sold  was  a  rea- 
sonable consumption. 

The  operating  expenses  of  an  irrigation  system  valued  at  $288,000 
were  fixed  at  $16,725  annually  by  the  California  Commission.  Be 
P.U.R.1921D. 
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ISTorih  Fork  Dith  Co.  Decisioji  No.  8812,  Application  No.  5664, 
llarch  31,  1921. 

In  Ke  Union  Gas  &  E.  Co.  No.  8275,  Apfil  6,  1921,  the  Illinois 
Commission  held  that  a  gas  leakage  in  distribution  of  14  per  cent 
was  excessive,  but  that  a  leakage  of  10  per  cent  was  reasonable. 

In  Mayor  &  Coimcil  of  Somerset  v.  Georgetown  Gas  Light  Co. 
Case  No.  1883,  Order  No.  6257,  April  20,  1921,  the  Maryland  Com- 
mission held  that  an  allowance  of  8 j  per  cent  for  loss  of  gas  in  trans- 
mission from  a  wholesale  supply  company  to  a  distributing  com- 
pany, was  arbitrary  and  could  not  be  considered. 

In  measuring  the  efficacy  of  a  heating  rate  structure,  the  Mon- 
tana Commission  considered  only  the  heating  system  of  1918-1919, 
for  the  reason  that  this  period  represented  a  more  normal  season 
on  which  to  predicate  future  rates  than  the  1919-1920  season.  Ee 
Missoula  Light  &  Water  Co.  Docket  No.  761,  Report  &  Order  No. 
300,  Sept.  23,  1920. 

In  Re  Ocean  County  Gas  Co.  May  14,  1921,  the  New  Jersey  Com- 
mission held  that  an  increase  of  50  per  cent  above  a  former  con- 
sumption of  50  poimds  per  thousand  cubic  feet  of  bituminous  coal, 
was  imwarranted  in  the  manufacture  of  gas. 

In  Re  Luxemburg  Teleph.  Co.  11-2471,  June  30,  1921,  the  Wis- 
consin Commission  said:  "The  method  used  in  determining  the 
cost  of  switching  per  telephone  assumes  that  the  calling  rate  is  the 
same  for  all  classes  of  service  and  that  the  expenses  should  be 
equally  divided  between  telephones.  This  is  not  the  case,  however. 
The  demands  on  the  operator's  time  by  various  classes  of  service 
are  very  different  and  some  expenses,  such  as  maintenance  of  switch- 
board, should  be  apportioned  over  the  number  of  lines  rather  than 
over  the  number  of  telephones.'' 

IV.  Beasondhlenesa  of  return, 
a.  In  general. 

In  Re  Pacific  Gas  &  E.  Co.  Decision  No.  8813,  Application  No. 
6108,  ]March  31,  1921,  the  California  Commission  held  that  in  con- 
sidering the  contention  that  utilities  should  bear  part  of  the  burden 
resulting  from  reduced  profits,  attention  should  be  given  to  the  fact 
that  in  the  early  part  of  1918,  while  other  classes  of  business  were 
making  a  large  measure  of  profit,  utilities  were  held  to  a  return 
barely  sufficient  to  insure  the  continuance  of  adequate  service,  and 
they  are  still  entitled  to  a  reasonable  return  irrespective  of  the  condi- 
tion of  business  as  a  whole. 

The  Montana  Commission  held  that  a  street  railway  company 
should  not  be  denied  a  necessary  increase  in  its  rates  on  the  theory 
that  the  original  capital  adventurer  never  expected  the  railway  to 
pay  him  a  profit,  especially  where  there  is  nothing  in  the  evidence 
to  establish  such  facts.  Re  Missoula  Street  R.  Co.  Docket  No.  760, 
Report  &  Order  No.  305,  Dec.  7,  1920. 

In  Re  Long  Island  Lighting  Co.  Case  No.  8188,  June  24,  1921, 
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the  New  York  Commission  held  that  a  lighting  company  should  not 
be  forced  to  operate  for  a  few  months  at  a  loss  while  waiting  for 
the  expiration  of  a  contract  by  which  oil  was  purchased  at  a  high 
rate,  particularly  in  view  of  the  fact  that  a  postponement  might 
prevent  the  company  from  recovering  a  proper  return  from  a  large 
transient  population,  which  it  was  serving  during  the  summer  time. 
In  Ee  Utah  Gas  &  Coke  Co.  Case  No.  364,  June.  16,  1921,  the 
Utah  Commission  said:  "The  Commission  can  determine  average 
costs,  and  fair  average  rates  to  reflect  those  costs,  but  will  not  under- 
take to  fix  a  precise  mathematical  rate  of  return  to  the  utility. 
We  believe  this  is  impossible,  not  only  on  account  of  the  uncer- 
tainty of  the  economic  situation,  but  for  the  further  reason  that 
something  should  be  left  to  the  utility  itself  to  do  in  a  way  of 
achieving  and  maintaining  operating  economy,  im  the  giving  of 
proper  and  efi&cient  service  to  the  public/' 

b.  JBfJUciency  of  management  and  character  of  service. 

In  Ee  Mendon  Electric  Light  &  P.  Co.  No.  10190,  March  31, 
1921,  the  Illinois  Commission  held  that  a  utility  which  apparently 
made  no  effort  to  maintain  a  reasonable  standard  of  service  should 
not  be  allowed  to  earn  as  large  a  return  upon  its  investment  as  it 
might  otherwise  deserve. 

A  telephone  company  in  need  of  increased  revenues  was  not  per- 
mitted by  the  Indiana  Commission  to  increase  its  rates  upon  the 
rural  lines,  where  the  patrons  had  been  receiving  inferior  service. 
Re  Decatur  County  Independent  Teleph.  Co.  No.  5559,  Sept.  30, 
1920. 

In  Re  Carson  City  Coal  Gas  Co.  I.  &  S.  Docket  No.  26,  June 
10,  1921,  a  gas  company  asked  for  an  increase  of  42  per  cent  in  its 
rates.  The  Nevada  Commission  said :  "The  company  cannot  expect 
to  collect  a  maximum  charge  for  a  minimum  of  service.  It  cannot 
expect  a  public  utility,  any  more  than  any  other  enterprise,  to 
operate  itself  at  a  profit,  without  some  attention  and  business  man- 
agement. It  cannot  expect  to  profit  by  the  attitude  that  it  wants 
as  few  consumers  as  possible,  because  the  system  is  in  its  death 
throes,  and  its  suffering  should  not  be  prolonged.*^  The  Commis- 
sion, however,  authorized  an  increase  in  rates,  although  not  to  the 
amount  asked  for,  saying:  "We  are  of  the  opinion  that  a  charge  of 
$2.50  per  thousand  cubic  feet,  for  all  purposes,  with  a  minimum 
monthly  charge  of  $1.50  coupled  with  decreasing  costs  of  opera- 
tion, and  an  increased  clientele  will  more  than  pay  operating  ex- 
penses and  taxes,  and  that  higher  rates  would  be  unreasonable  to 
the  public."  In  a  dissenting  opinion,  Commissioner  Simmons  said : 
"I  cannot  concur  in  the  conclusions  reached  in  this  case  for  the 
reason  that  the  record,  and  facts  introduced  in  evidence,  do  not 
warrant  the  findijigs.  A  utility  cannot  be  expected  to  render  serv- 
ice to  the  public  at  a  rate  that  will  not  at  least  pay  operating  cost 
and  depreciation.'' 
1M\R.1921D. 
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An  electric  utility  was  allowed  by  the  New  York  Commission  to 
collect  an  average  return  of  7  cents  per  kilowatt  hour  instead  of 
tlie  rate  of  approximately  6^  cents  per  kilowatt  hour  indicated  as 
the  proper  return,  in  view  of  the  high  efficiency  of  the  company. 
Hoffman  v.  Elmira  Water,  Light  &  R.  Co.  Case  No.  7254,  March 
1,  1921. 

In  Be  Wonewoc  Teleph.  Co.  U-2479,  June  30,  1921,  the  Wiscon- 
sin Commission  allowed  increased  rates  to  a  telephone  company 
rendering  inadequate  service,  in  order  that  the  company  might 
make  necessary  improvements,  with  a  provision,  however,  that  in 
case  an  adequate  reconstruction  program  should  not  be  carried  on 
the  rates  might  be  declared  void  by  Commission  order,  with  or 
without  further  hearing. 

c.  Value  of  set^vice. 

Telephone  rates  so  high  in  general  that  numbers  of  subscribers 
will  be  forced  to  discontinue  or  curtail  service  to  such  an  extent 
that  the  loss  in  revenue  is  more  than  the  gain,  exceed  the  value  of 
the  service;  and,  therefore,  rates  involving  increases  from  80  to  83 
per  cent  admitted  by  the  company  to  be  as  high  as  are  commercially 
possible,  were  disapproved  by  the  New  Jersey  Commission.  Ee 
Delaware  &  A.  Teleg.  &  Teleph.  Co.  Dec.  7,  1920. 

Ill  Berwick  v.  Berwick  Gas  Co.  Complaint  Docket  No.  2098,  May 
31,  1921,  the  Pennsylvania  Commission  held  that  rate  regulation 
does  not  include  a  guaranty  of  return  on  fair  value  unless  such 
return  can  be  properly  earned. 

d.  Pa8t  earnings. 

In  Be  Oronogo  Gas  Co.  Case  No.  2726,  Nov.  22,  1920,  the  Mis- 
souri Commission  said:  "The  law  allows  to  the  owner  of  a  public 
utility  a  reasonable  average  return  on  the  value  of  the  property  used 
in  the  public  service.  That  does  not  mean  that  the  return  must  be 
reasonable  each  year,  considered  separately  but  rather  that  it 
should  be  reasonable  taking  one  year  with  another.  While  the  rates 
hereinafter  allowed  will  not  jdeld  as  large  a  sum  for  return  and 
depreciation  as  the  company  may  be  entitled  to  for  the  ensuing 
year,  yet  when  considered  with  the  earnings  of  former  years,  the 
average  return  may  be  reasonable.^^ 

6.  Utility  in  development  stage. 

In  Ee  Los  Altos  Water  Co.  Decision  No.  8854,^  Application  No. 
6179,  April  14,  1921,  the  California  Commission  held  that  present 
consumers  of  a  water  system  constructed  in  connection  with  a  land 
sales  project,  in  a  territory  which  has  not  yet  reached  a  develop- 
ment equal  to  that  for  which  the  system  was  designed,  should  not 
be  required  to  pay  rates  suflScient  to  yield  interest  upon  the  entire 
cost  of  the  system. 

/.  Measonableness  of  return  as  a  whole. 

In  Re  Knoxville  E.  &  Light  Co.  June  20,  1921,  the  Tennessee 
P.U.R.1921D.  r  ^  I 
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Commission  said:  '^hile  frequently  contended  that  where  dual 
utilities  are  operated  by  a  single  agency  rates  should  be  so  adjusted 
as  to  make  each  department  bear  its  full  proportion  oi  expenses,  the 
Commission  in  the  exercise  of  its  judgment  and  discretion  decliues 
to  adopt  that  view  in  this  case,  but  believes  that  provided  suflScient 
revenue  be  derived  from  the  entire  operation  of  the  property  to  take 
care  of  the  requirements  of  rates  of  return,  etc.,  it  is  immaterial  to 
the  company  whether  the  revenue  be  derived  from  street  railway 
service  or  from  electric  light  and  power  service/^ 

g.  Emergency  relief. 

In  Re  Citizens  Gas  Co.  No.  5835,  May  4,  1921,  the  Indiana  Com- 
mission held  that  in  an  emegency  case  a  gas  company  was  not  en- 
titled necessarily  to  a  full  rate  of  return  but  only  to  such  relief  as 
might  be  necessarj^  to  prevent  injury. 

In  Re  Public  Service  R.  Co.  May  19,  1921,  the  New  Jersey  Com- 
mission held  that  an  item  to  make  up  an  alleged  insuflBcieney  in 
the  revenue  accruing  during  the  past  year  to  pay  operating  ex- 
penses, taxes  and  fixed  charges  for  that  year  and  an  item  to  take 
care  of  current  depreciation  calculated  on  the  basis  of  increased 
costs,  as  well  as  an  item  indicating  the  deficiency  which  accrued  in 
the  past  year  to  take  care  of  current  depreciatioji,  should  not  be  con- 
sidered in  a  proceeding  to  determine  rates  in  an  emergeticy,  since 
they  do  not  constitute  elements  of  emergency  and  more  appro- 
priately deserve  consideration  in  the  fixation  of  just  and  reasonable 
rates  rather  than  emergency  rates. 

In  the  same  case,  the  New  Jersey  Commission  said:  "The  Board 
is  unwilling  to  extend  the  ^emergency'  doctrine  made  necessary,  as 
it  was,  by  the  Government's  increasing  wages  as  a  War  measure,  at 
least  until  it  is  shown  that  an  increase  in  rates  is  imperatively 
needed  to  render  safe  and  adequate  service  to  tide  the  utility  over 
until  a  just  and  reasonable  rate  can  be  fixed  after  all  the  elements 
involved  in  the  making  of  such  a  rate  have  been  considered.*^ 

In  Re  Ocean  City  Water  Co.  May  19,  1921,  the  New  Jersey  Com- 
mission refused  to  consider  an  increase  in  rates  in'  an  emergency 
proceeding  unless  an  appraisal  of  the  physical  property  of  the  com- 
pany was  made,  at  least  in  the  absence  of  convincing  proof  that 
there  was  urgent  necessity  for  allowing  such  increase  in  order  to 
provide  service  to  the  public. 

In  Re  Salisbury  &  S.  R.  Co.  June  16,  1921,  the  North  Carolina 
Commission  said:  "The  law  says  that  we  must  give  every  public 
utility  a  fair  return  upon  the  value  of  its  property.  There  is  no 
possible  chance  for  us  to  give  the  company  such  a  return  in  Con- 
cord, for  at  a  rate  that  would  produce  such  a  return  the  people 
would  not  ride.  The  company  is  now  charging  an  8-cent  rate  and 
is  losing  money.    We  have  decided  to  allow  it  to  charge  10  cents/* 
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F.  Beasonahleneas  of  particular  amounts, 
a.  Electricity, 

In  Re  Indiana  &  M.  Electric  Co.  No.  5787,  May  25,  1921,  rates 
estimated  to  yield  a  return  of  8  per  cent  on  the  value  of  the  prop- 
erty of  an  electric  company  were  fixed  by  the  Indiana  Commission. 

In  Ee  Mountain  Grove  Creamery,  Ice  &  Elec.  Co.  Case  No.  2761, 
April  23,  1921,  the  Missouri  Commission  allowed  an  electric  com- 
pany a  return  of  7  per  cent. 

In  Be  California  Electric  Light  &  P.  Co.  Case  No.  2768,  June 
22,  1921,  the  Missouri  Commission  held  that  an  8  per  cent  return 
was  reasonable  for  an  electric  company. 

In  Re  Badger  Utility  Co.  TJ-24:5b]  May  31,  1921,  a  return  of  8 
per  cent  was  held  by  the  Wisconsin  Commission  to  be  reasonable 
for  an  electric  utility.^ 

b.  Gas, 

In  Re  Coast  Valleys  Gas  &  E.  Co.  Decision  No.  8937,  Applica- 
tion No.  6614,  May  6,  1921,  it  was  held  by  the  California  Com- 
mission that  an  annual  return  of  8  per  cent  was  reasonable  for  a 
gas  company. 

In  Re  Rockford  Gas  Light  &  Coke  Co.  No.  8233,  Jan.  31,  1921, 
the  Illinois  Commission  allowed  a  return  of  7.5  per  cent  upon  the 
fair  value  of  a  gas  property. 

In  Re  Citizens  Gas  Co.  No.  5835,  May  4,  1921,  the  Indiana  Com- 
mission allowed  a  return  of  8  per  cent  upon  the  value  of  a  gas  com- 
pany. 

In  Re  Richmond  Heat,  Light  &  P.  Co.  No.  5389,  April  30,  1921, 
the  Indiana  Commission  held  a  return  of  8  per  cent  to  be  reasonable 
for  a  gas  company. 

In  Re  Ocean  County  Gas  Co.  May  14,  1921,  the  New  Jersey  Com- 
mission allowed  a  return  of  7  per  cent  upon  the  value  of  a  gas  com- 
pany. 

In  lie  Wildwood  Gas  Co.  May  14,  1921,  the  New  Jersey  Commis- 
sion allowed  for  the  return  on  a  gas  utility,  an  amount  equal  to  6 
per  cent  on  the  capital  installed  and  8  per  cent  on  capital  to  be 
immediately  provided. 

In  Re  Meiford  Gas  Co.  June  10,  1921,  the  New  Jersey  Commis- 
sion held  that  a  6  per  cent  return  was  reasonable  for  a  gas  com- 
pany. 

In  Re  Brooklyn  Borough  Gas  Co.  Case  No.  2320,  May  4,  1921, 
the  New  York  Commission  authorized  gas  rates  which  would  pro- 
duce a  return  of  7  per  cent  upon  the  fair  value  of  gas  property 
devoted  to  public  use. 

c.  Interurhan  railway. 

In  Harmony  Route  Patrons  League  v.  Pittsburgh,  H.  B.  &  N.  C. 
R.  Co.  Complaint  Docket  Nos.  2574-2581,  2583,  2584,  3031,  3107, 
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3108,  April  26,  1921,  the  Pennsylvania  Commission  held  that  a 
return  of  7  per  cent  upon  the  fair  value  of  an  interurban  railway 
was  reasonable. 

d.  Telephones. 

A  return  of  8  per  cent  is  jiot  unreasonably  high  for  a  telephone 
utility  at  the  present  time,  where  8  per  cent  is  the  ordinary  rate  at 
which  money  can  be  secured,  holds  the  Idaho  Commission.  Re 
Kincaid,  Case  F-407,  Order  No.  749,  Jan.  12,  1921. 

In  Re  DePue  Teleph.  Co.  No.  11095,  Feb.  1,  1921,  the  Illinois 
Commission  held  that  a  return  of  7.2  per  cent  upon  the  fair  value 
of  a  telephone  property  was  reasonable. 

The  Indiana  Commission  fixed  rates  for  a  telephone  company 
which,  it  was  estimated,  would  place  the  company  upon  a  7  per 
cent  basis,  although  one  of  the  articles  of  the  by-laws  provided  that 
service  should  be  rendered  at  the  lowest  possible  cost  and  not  as  a 
speculative  venture,  where  another  article  showed  that  it  was  con- 
templated that  the  business  might  be  operated  on  a  profitable  basis. 
Re  Decatur  County  Independent  Teleph.  Co.  No.  5559,  Sept.  30, 
1920. 

In  Re  Mooresville  Teleph.  Co.  No.  5822,  April  30,  1921,  a  tele- 
phone compaiUy  was  allowed  by  the  Indiana  Commission  to  earn  an 
annual  return  of  6.4  per  cent  upon  its  fair  value. 

In  Re  Southern  Indiana  Teleph.  &  Teleg.  Co.  No.  5991,  May  27, 
1921,  a  return  of  7  per  cent  was  held  by  the  Indiana  Commission 
to  be  reasonable  for  a  telephone  company. 

In  Re  Macon  Teleph.  Co.  Case  No.  2868,  May  7,  1921,  the  Mis- 
souri Commission  allowed  a  telephone  company  a  return  of  8  per 
cent. 

In  Re  Farmers  Teleph.  Co.  Case  No.  2790,  June  1,  1921,  the 
Missouri  Commission  held  that  a  10  per  cent  return  upon  the  in- 
vestment of  a  telephone  company  was  excessive,  but  allowed  a  return 
of  7  per  cent. 

In  Re  Green  City  Teleph.  Co.  Case  No.  2233,  June  17,  1921,  the 
Missouri  Commission  held  that  a  return  on  telephone  property 
slightly  in  excess  of  9  per  cent  was  not  excessive. 

In  Re  Johnson  Coimty  Home  Teleph.  Co.  Case  No.  2910,  June 
24,  1921,  the  Missouri  Commission  allowed  a  telephone  company  a 
return  of  8  per  cent. 

I;n  Brady  v.  Parker  Teleph.  Co.  Complaint  Docket  No.  3522, 
May  3,  1921,  the  Pennsylvania  Commission  made  an  allowance  of 
7  per  cent  for  return  to  a  telephone  company. 

In  Re  Poynette  Teleph.  Co.  U-2440,  the  Wisconsin  Commission 
held  that  a  return  of  8  per  cent  was  reasonable  for  a  telepho.ne  com- 
pany. 

In  Re  Lodi  Teleph.  Co.  U-2465,  June  20,  1921,  the  Wisconsin 
Commission  allowed  a  return  of  6  per  cent  instead  of  8  per  cent 
P.U.R.1921D. 
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to  a  telephone  utility,  stating  that  a  full  return  was  not  deserved 
on  account  of  slowiness  in  handling  service  complaints  and  making 
repairs. 

In  Re  Lone  Eock  Teleph.  Co.  17-2480,  June  20,  1921,  the  Wis- 
consin Commission  held  that  an  allowance  of  11  per  cent  for  depre- 
ciation and  return  was  inadequate  for  a  telephone  company. 

In  Be  Bloomer  Teleph.  Co.  17-2451,  May  31,  1921,  a  return  of 
5  per  cent  was  held  by  the  Wisconsin  Commission  to  be  reasonable 
for  a  tjslephone  utility. 


N£W  YORK  PUBIilG  SERVICE  COMMISSION. 

TOWN  OF  AMHERST 

V, 

SNTDBR  GAS  COMPANY. 

[Cases  Nos.  8130,  8230.] 

Vdluati&n  ^  Accrued  amortization  —  Included  in  rate  "base. 

1.  A  reserve  for  accrued  amortization  which  has  been  accumulated 
from  funds  which  would  otherwise  have  been  properly  available  for 
dividends,  should  be  included  in  the  rate  base  of  a  public  utility. 

depreciation  —  Natural  gas, 

2.  An  allowance  of  5  per  cent  on  the  actual  cost  of  the  physical 
property  of  a  natural  gas  plant  was  held  to  be  reasonable  for  de- 
preciation. 

Depletion  —  Natural  gas, 

3.  An  allowance  of  3  per  cent  annually  for  depletion  of  natural  gas 
wells  was  held  to  be  reasonable. 

Metum  ^  Operating  expenses  ^  Reduction  of  notes, 

4.  No  allowance  should  be  made  for  the  reduction  of  notes  of  a 
public  utility  as  an  operating  expense. 

Return  —  Operating  expenses  —  Plant  repairs. 

5.  No  allowance  should  be  made  for  plant  repairs  of  a  natural 
gas  utility  when  a  liberal  allowance  for  depreciation  and  depletion  is 
included  in  operating  expenses. 

Return  —  Natural  gas  —  Amount, 

6.  A  return  of  8  per  cent  was  held  to  be  reasonable  for  a  natural 
gas  utility. 

Reparation  —  By  stipulation  —  Order  unnecessary, 

7.  A  refund  for  excessive  natural  gas  rates  should  be  made  with- 
out a  Commission  order  where  a  company  has  stipulated  that  it  would 
make  such  refund  after  the  determination  of  reasonable  rates  by  the 
Commission. 

[June  28,  1921.] 
Complaint   against  gas  rates;   proposed  rate  schedule  re- 
duced. 

Appearances  t    James  W.  Murphy,  Ellicott  Square,  Buffalo^ 

P.UJL1921D. 
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for  Snyder  Gas  Co.,  Hamilton  Ward,  Erie  County  Bank  Bldg., 
Buffalo,  N.  Y.,  for  complainant. 

Pooley,  Commissioner:  This  is  a  complaint  by  customers  in 
the  town  of  Amherst  and  in  the  hamlet  of  Eggertsville  against 
a  new  schedule  of  gas  rates  put  into  effect  March  3,  1921,  upon 
the  statutory  notice  and  also  a  complaint  against  the  service  fur- 
nished.   The  new  schedule  provides  rates  as  follows : 

1st             6,000  cu.  ft.  per  month  $1.00 

Next          6,000  cu.  ft.  per  month   1.10 

Next          5,000  cu.  ft.  per  month   1.15 

Next          5,000  cu.  ft.  per  month   1.20 

AU  over  20,000  cu.  ft.  per  month   1.25 

with  a  discount  of  5  cents  per  1000  cu.  ft.  for  prompt  payment. 

Minimum  charge  of  $1  per  month. 

These  rates  supersede  a  straight  meter  rate  of  60  cents  per  1000 
cubic  feet. 

[1]  The  company  submitted  exhibits  showing  an  actual  in- 
vestment of  $64,717.36  for  fixed  capital  as  of  December  31, 
1920,  and  $67.80  for  materials  and  supplies  as  of  the  same  date. 
These  figures  were  not  disputed  by  the  complainants.  No  claim 
was  made  by  the  company  for  working  capital  other  than  the 
nominal  amount  of  $67.80  for  materials  and  supplies.  The  cona- 
pany  has  on  its  books  a  reserve  for  accrued  amortization  of  capi- 
tal of  $7,085.94.  The  record  shows,  however,  that  it  has  not 
earned  a  full  return  upon  its  actual  investment.  This  reserve 
has  been  accumulated  from  funds  which  would  otherwise  have 
been  properly  available  for  dividends.  It  has  been  contributed 
by  the  stockholders  and  not  by  the  rate  payers.  It  should,  there* 
fore,  not  be  deducted  in  this  case  in  arriving  at  a  rate  base  which 
would  then  be — 

Fixed  capital    ^ $84,717.36 

Materials  and  supplies 67.80 

$64,785.16 

Operating  expenses,  exclusive  of  depreciation  and  depletion, 

have  been  estimated  by  the  company  for  the  year,  first  at  $7,000 

and  subsequently  at  $7,500.    The  latter  figure  has  been  accepted 

with  the  understanding  that  it  includes  all  operating  expenses 

including  repairs,  taxes,  and  uncollectible  bills. 

[2-5]  It  is  manifestly  impossible  to  lay  down  hard  and  fast 

rules  for  depreciation  and  depletion  of  natural  gas  properties. 

In  the  present  case,  an  allowance  of  5  per  cent  on  the  actual  cost 

of  the  physical  property  ($63,306.73)  for  depreciation  and  an 
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additional  allowance  of  3  per  cent  of  the  cost  of  the  wells  ($33,- 
513)  are  reasonable.  As  a  return  is  allowed  on  the  total  cost  cf 
the  property,  an  allowance  for  reduction  of  notes  as  claimed  by 
the  company  is  not  proper.  In  view  of  the  liberal  allowance  for 
depreciation  and  depletion  in  addition  to  operating  expenses,  an 
additional  allowance  for  plant  repairs  appears  unnecessary. 

[6]  Assuming  a  return  of  8  per  cent  as  reasonable  the  neces- 
sary revenue  would,  therefore,  be — 

S%  return  on  $64,785.18  $5,182.81 

Operating   expenses    7,500.00 

Dc  preciation,  5%  of  $63,306.73   3,165.34 

Depletion,  3%  of  $33,513.00    1,005.39 

$16,853.54 

During  1920  the  company  sold  22,577,000  cubic  feet  of  gas, 
but  estimates  that  the  sales  in  1921,  due  to  increased  rates,  will 
be  only  18,001,000  cubic  feet.  Figures  for  the  months  of  ]March 
and  April  1921  with  the  new  rates  in  effect  indicate  that  the 
sales  per  consumer  per  year  will  drop  off  somewhat,  but  will 
approximate  53,000  cubic  feek  per  consumer,  or  20,000,000  cu- 
bic feet  of  total  sales,  assuming  the  same  number  of  consumers  as 
were  actually  connected  on  December  31,  1920.  Dividing  the 
total  necessary  revenue  of  $16,853.54  by  the  thousand  cubic 
feet  of  sales  indicates  that  an  average  return  per  thousand  feet 
cf  sales  of  $0,843  is  necessary.  The  existing  tariff  schedule  of 
the  company  produces  an  average  revenue  per  thousand  feet  of 
sales  of  $1.  This  rate  should  therefore  be  reduced  15  cents 
in  each  of  its  blocks,  and  an  order  issued  to  that  effect. 

[7]  At  the  hearing  held  May  21,  1921,  it  was  stipulated  that 
the  May  charges  for  gas  be  paid  in  accordance  with  the  new  rate, 
but  if  the  Commission  allows  a  less  rate,  that  the  company  repay 
to  the  consumers  the  difference  between  the  new  rate  and  the  rate 
fixed  by  the  Commission  as  a  result  of  these  proceedings.  This 
refund  should  be  made  by  the  company  without  an  order  from  the 
Commission  to  that  effect. 

No  evidence  was  introduced  sustaining  the  complaint  as  to 
service  and  such  complaint  should  therefore  be  dismissed. 

All  concur. 
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OHIO  SUPREME  COURT. 

STARK  COUNTY 

t;. 

PUBLIC  UTILITIES  COMMISSION  OF  OHIO. 

[No.  16698.1 
(—  Ohio  St.  — ,  131  N.  E.  157.) 
Rat€8  —  Reasonableness  «-  ComjMirieon  —  Franchise  rates. 

1.  Where  the  rate  of  fare  between  two  designated  points  is  fixed 
by  the  terms  of  an  interurban  franchise,  the  Public  Utilities  Commis- 
sion is  not  required  to  adopt  such  rate  as  a  basis  for  the  determination 
of  the  reasonableness  of  a  rate  to  other  points  on  the  line  of  such  road. 

Bates  -^  Reasonableness  -—  Exceeding  franchise  rates. 

2.  Where  there  is  no  evidence  that  a  rate  charged  by  an  interurban 
road  for  carrying  passengers  is  in  excess  of  a  reasonable  rate,  it  will 
not  be  held  to  be  unreasonable  or  unjustly  discriminatory  on  the  sole 
ground  that  it  exceeds  the  sum  of  fares  between  intermediate  points 
which  are  fixed  by  several  independent  franchise  contracts. 

(Wanauakeb,  J.,  dissents.) 
[March  15,  1921.] 
Headnotes  by  the  Coubt. 

Eerob  from  an  order  of  the  Public  Utilities  Commission  re- 
fusing to  compel  a  street  railway* to  charge  certain  rates;  order 
affirmed. 

Appearances:  Walter  S.  Ruif,  prosecuting  attorney,  and  C. 
B.  McClintock,  assisstant  prosecuting  attorney,  both  of  Canton, 
for  plaintiff  in  error ;  John  G.  Price,  Attorney  General,  and  E. 
E.  Corn,  of  Ironton,  for  defendant  in  error;  N.  O.  Mather,  of 
Akron,  for  Northern  Ohio  Traction  &  Light  Co. 

Matthias,  J.:  This  proceeding  was  instituted  before  tlie 
Public  Utilities  Commission  where  the  plaintiff  sought  "an  order 
compelling  the  Northern  Ohio  Traction  &  Light  Company  to 
charge  rates  of  fare  to  passengers  between  Canton  and  Beach 
City  and  the  intermediate  points  according  to  the  terms  of  the 
contract  entered  into  between  the  county  commissioners  of  Stark 
county  and  the  village  of  Navarre  as  to  the  rate  of  fare  to  be 
charged  between  Canton  and  Massillon  and  Massillon  and  Na- 
varre, and  that  they  be  compelled  to  charge  rates  of  fare  fixed  by 
the  Public  Utilities  Commission  between  Navarre  tod  Beach 
City  and  the  intermediate  points  thereof." 

The  Public  Utilities  Commission  found  that  the  fares  charged 

by  the  company,  and  the  practice  complained  of,  did  not  violate 

any  of  the  provisions  of  any  franchise  under  which  the  defend- 
P.U.R.1»21D, 
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ant  operates,  that  the  rates  charged  for  carrying  passengers  be- 
tween the  points  named  are  the  rates  carried  in  defendant's  sched- 
ule on  file  with  the  Commission,  that  the  practice  complained 
of  is  in  accordance  with  such  regulation,  and  that  the  same  was 
not  unreasonable  or  unjustly  discriminatory.  The  Commission 
refused  to  order  any  change  made  therein. 

A  motion  for  rehearing  having  been  overruled  by  the  Commis- 
sion, the  action  was  filed  in  this  court  pursuant  to  the  provisions 
of  §  544,  General  Code,  to  procure  a  reversal  of  such  order  on 
the  ground  that  it  is  unlawful  and  unreasonable. 

The  record  discloses  that  the  Xorthern  Ohio  Traction  &  Light 
Company  is  operating  an  interurban  railway  from  Canton,  Ohio, 
to  Beach  City,  Ohio,  passing  through  the  following  points,  Mas- 
sillon,  Navarre,  Harmon,  Justus,  and  Target  Shop;  that  on  De- 
cember 1,  1919,  it  entered  into  a  franchise  contract  with  the 
board  of  county  commissioners  of  Stark  county,  wherein  it  was 
stipulated  that  the  rate  of  fare  between  Canton  and  Massillon 
should  be  15  cents;  and  that  on  June  11,  1919,  it  entered  into  a 
franchise  contract  with  the  village  of  NavaiTC,  wherein  it  was 
stipulated  that  the  rate  of  fare  between  the  village  of  Navarre 
and  the  city  of  Massillon  should  be  10  cents. 

No  contract,  other  than  those  above  stated,  has  been  entered 
into  wherein  the  rate  of  fare  to  be  charged  between  any  points  on 
said  road  has  been  fixed  or  stipulated,  and  the  rates  of  fare 
charged  between  the  points  on  said  road,  other  than  those  stip- 
ulated in  the  contracts  above  referred  to,  are  the  rates  of  fare 
fixed  by  and  set  forth  in  the  schedule  of  rates  filed  by  the  com- 
pany with  the  Public  Utilities  Commission  of  Ohio.  The  rates 
charged,  therefore,  between  the  various  points  on  said  road,  are 
in  full  compliance  with  said  schedule. 

[1,  2]  The  complaint  of  the  plaintiff  in  error  was  based  upon 
the  provisions  of  §  524,  General  Code,  the  sole  contention  being 
that  the  rate  fixed  by  the  schedule  on  file  is  unreasonable  and  un- 
justly discriminatory,  in  that  it  provides  for  a  charge  for  travel 
between  Canton  and  Navarre  of  5  cents  more  than  the  combined 
rate  fixed  by  the  two  separate  contracts  in  existence,  the  one  stip- 
ulating the  rate  between  Canton  and  Massillon  and  the  other  stip- 
ulating the  rate  between  Navarre  and  Massillon,  and  the  same 
excess  of  5  cents  from  Canton  to  points  east  of  Navarre.  In  sub- 
stance, it  is  sought  to  have  the  Commission  require  the  company 
to  take  into  consideration  the  rate  stipulated  by  franchise  con-  t 
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tract  between  Canton  and  Massillon  and  the  rate  stipulated  by 
franchise  contract  between  Navarre  and  Massillon  in  fixing  the 
rate  between  Canton  and  other  points  on  its  line.  No  evidence 
was  offered,  nor,  indeed,  was  any  claim  made  before  the  Com- 
mission, that  the  rate  fixed  in  said  schedule  was  unreasonable  or 
in  excess  of  a  just  and  reasonable  rate. 

By  the  provisions  of  §  527,  General  Code,  the  Commission,  if 
it  finds  a  rate  complained  of  to  be  unreasonable  or  unjustly  dis- 
criminatory, is  required  to  fix  and  order  substituted  therefor 
such  rate  of  fare  as  it  shall  have  determined  to  be  just  and  rea- 
sonable. But  here  there  is  no  claim  that  the  charge  made  is  ex- 
cessive or  unreasonable.  The  sole  ground  upon  which  it  is 
sought  to  have  the  company's  schedule  of  rates  modified  seems  to 
be  that  the  terms  of  said  separate  contracts  should  be  so  con- 
strued and  applied  as  to  extend  the  benefits  thereof  to  all  points 
along  the  line  of  the  interurban  company,  and  that  such  contract 
rates  should  be  treated  as  a  basis  of  rates  to  other  points  on  the 
line  of  the -company's  road. 

Surely  there  can  be  no  just  ground  for  such  contention.  Ko 
attempt  was  made  to  abrogate  or  modify  the  rates  fixed  by  fran- 
chise contract  between  the  intermediate  points  named,  but,  as 
held  by  the  Public  Utilities  Commission,  fares  fixed  by  fran- 
chise between  intermediate  points  may  be  either  too  high. or  too 
low  to  yield  an  adequate  return,  and  cannot  of  themselves  be 
taken  as  a  basis  for  determining  the  reasonableness  of  a  through 
rate  not  so  fixed.  It  must  be  concluded,  therefore,  that  where 
the  rate  of  fare  between  two  designated  points  is  fixed  by  the 
terms  of  an  interurban  franchise,  the  Public  Utilities  Commis- 
sion is  not  required  to  adopt  such  rate  as  a  basis  for  the  de- 
termination of  the  reasonableness  of  a  rate  to  other  points  on  the 
line  of  said  road ;  and,  further,  where  there  is  no  evidence  that 
a  rate  charged  by  an  interurban  road  or  carrying  passengers  is  in 
excess  of  a  reasonable  rate,  it  will  not  be  held,  to  be  unreasonable 
or  unjustly  discriminatory  on  the  sole  ground  that  it  exceeds  the 
sum  of  fares  between  intermediate  points  which  are  fixed  by  sev- 
eral independent  franchise  contracts. 

Order  aflirmed. 

Johnson,  Hough,  and  Jones,  J  J.,  concur;  Wanamaker,  J.,  dis- 
sents. 

Marshall,  0.  J.,  and  Robinson,  J.,  took  no  part  in  the  consid- 
eration or  decision  of  the  case.  r  -  . 
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UTAH  PUBLIC  UTILITIES  COMMISSION. 

EE  BEAE  RIVER  VALLEY  TELEPHONE  COMPANY. 

[Case  No.  264.] 

Rates  —  Telephones  —  Connection  charge. 

A  service  connection  charge  is  properly  included  in  a  telephone 
rate  schedule  to  cover  the  special  expense  made  necessary  by  particular 
individuals  and  designed  to  prevent  discrimination  against  those  who 
make  no  special  demands  and  who  use  service  for  a  long  period  of 
time  without  change  of  location. 

[June  10,  1921.] 

Application  for  permission  to  establish  certain  rates  for  in- 
stallation of  telephones  for  new  subscribers ;  granted. 
Appearances :    Paul  Ileitz,  for  petitioner. 

By  the  Commission:  In  an  application  filed  January  10, 
1920,  the  Bear  River  Valley  Telephone  Company,  a  public  util- 
ity corporation,  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  Utah,  and  having  its  principal  place  of 
business  in  Tremonton,  Box  Elder  county,  state  of  Utah,  alleges 
that  said  corporation  is  engaged  in  the  business  of  owning, 
managing,  and  operating  a  telephone  system  within  the  county 
of  Box  Elder,  and  that  said  system  has  heretofore  been  under  the 
direction  and  control  of  the  Postmaster  General  of  the  United- 
States,  but  has  now  been  returned  to  the  direction  and  control  of 
rlie  petitioner. 

It  is  further  alleged  that  while  said  system  was  under  the 
control  and  direction  of  the  Postmaster  General  of  the  United 
States,  applicant  was  ordered  and  directed  to  charge  the  sum  of 
$3.50  as  an  installation  charge  for  telephones  for  new  subscrib- 
ers, and  that  petitioner,  pursuant  to  said  order,  placed  said  rate 
into  effect. 

Applicant  further  alleges  that  the  cost  of  installing  a  new  tele- 
phone is  in  excess  of  $6.50  per  telephone,  and  that  the  applica- 
tion is  made  pursuant  to  §  3,  Article  4,  Chapter  477,  Session 
Laws  of  Utah,  1917,  and  that  unless  said  rate  is  ordered  to  re- 
main in  effect  and  full  force,  a  wholly  unjust  and  undue  burden 
will  be  placed  on  the  general  subscribers  for  telephone  service,  in 
that  they  will  be  compelled  to  bear  an  unjust  portion  of  the  ex- 
pense of  installing  telephones  for  new  subscribers. 

The  case  came  on  regularly  for  hearing  at  Trementon,  May 
P.U.R.in2in.  *  35 
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21,  1921,  at  which  time  Paul  Heitz,  manager  for  applicant,  tes- 
tified ttat  his  company  served  various  towns  in  Box  Elder 
county,  including  Trementon,  Bear  River,  Fielding,  Eiverside, 
Beaver  Dam,  Garland,  Honeyville,  Corinne,  Thatcher,  Howell, 
and  Blue  Creek  and  territory  contiguous  to  these  towns.  He  tes- 
tified further  that  the  maximum  distance  it  has  been  necessary  to 
travel  to  install  telephones  for  the  company,  was  approximately 
thirty  miles,  while  the  average  distance  of  travel  was  about  fif- 
teen miles;  that  many  of  the  occupants  of  the  farms  were  renters, 
making  a  practice  of  moving  from  one  district  to  another,  neces- 
sitating numerous  changes  in  telephone  service,  and  that  the 
average  cost  of  such  installation  would  be  approximately  $6  per 
telephone. 

The  service  connection  charge  is  a  charge  imposed  upon  the 
patron  when  he  originally  applies  for  service  or  when  a  change 
is  required.  It  is  intended  to  cover  the  special  expense  made  nec- 
essary by  particular  individuals  and  is  designed  to  prevent  dis- 
crimination against  those  who  make  no  special  demands  and  who 
use  service  for  a  long  period  of  time  without  change  of  location. 

In  order  to  install  new  telephone  service,  average  expenditures 
for  labor  and  materials  are  necessary.  If  such  expenditures  are 
to  be  covered  in  rates  applicable  to  all  subscribers,  then  the  long 
term  subscribers  will  be  discriminated  against,  and  will  be  pay- 
ing part  of  the  special  expenditure  made  necessary  by  the  short 
term  users  of  service.  The  addition  of  new  subscribers  is  an  ad- 
vantage to  those  already  using  service,  in  that  it  makes  possible 
the  more  general  use  of  service ;  but  the  cost  of  adding  new  sta- 
tions to  the  system  or  changing  stations  from  one  place  to  an- 
other, should  not  become  an  undue  burden  on  subscribers  already 
connected. 

The  general  average  costs  shown  to  be  involved  in  rendering 
this  service  are  in  evidence  in  this  case.  In  view  of  the  costs 
shown  to  be  necessary,  and  the  general  financial  condition  of  the 
utility,  it  is  the  opinion  of  the  Commission  that  the  present  serv- 
ice connection  charge  should  be  permitted  to  remain  in  force  and 
effect. 

An  appropriate  order  will  be  issued. 

A.  R.  Heywood,  Warren  Stoutnour,  and  Joshua  Greenwood 

Commissioners. 
P.U.R.1921D. 
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UNITED  STATBS  DISTRICT  COURT,  S,  D.  TEXAS. 

GALVESTON  ELECTRIC  COMPANY 

V, 

CITY  OP  GALVESTON  et  al. 

[No.  40.] 

(272  Fed.  147.) 

Injunction  —  Confiscatory  rates  —  Constitutional  law, 

1.  It  is  the  function  of  the  legislative  and  not  of  the  judicial 
branch  to  make  rates,  and  no  injunction  ought  to  be  granted  against 
tbe  collection  of  rates  established  under  legislative  sanction/  unless 
the  case  is  so  clear  and  free  from  doubt  as  to  compel  the  court  to  say 
that  the  rates  prescribed  will  necessarily  have  the  effect  to  deny  just 
compensation  for  private  property  taken  for  public  use. 

Puhlio  utilities  —  Regulations  -«  Bights  and  duties. 

2.  "Regulation  of  public  service  corporations  is  a  delicate  and 
dangerous  function,  and  ought  to  be  exercised  with  a  keen  sense  of 
justice  on  the  part  of  the  regulating  body,  and  met  with  frank  dis- 
closures on  the  part  of  the  company  to  be  regulated,"  and  the  granting 
or  refusal  by  the  court  of  an  injunction  in  no  manner  relieves  either 
party  to  the  controversy  from  the  recognition  of  these  obligations  in 
their  future  dealings. 

Valuation  —  Reproduction  cost  —  Prices  considered, 

3.  In  fixing  the  present  value  of  a  street  railway  company  for 
the  purpose  of  a  rate  base,  the  reproduction  method  should  be  applied 
reasonably,  and  as  applied  to  the  inflated  values  which  have  arisen 
since  and  because  of  the  war  it  must  appear  that  the  level  of  prices 
is  not  transitory.  The  finding  of  the  master,  therefore,  that  the  prices 
obtaining  at  the  time  of  the  valuation  m  1920  were  transitory,  and 
not  likely  to  continue  thereafter,  and  that  a  price  level  of  33^  per  cent 
above  the  pre-war  cost  is  a  fair  estimate  in  arriving  at  the  rate  basis^ 
is  approved. 

Yaluation  — -  Brokerage  —  Exclusion  fron^  oapiUU* 

4.  A  street  railroad  company  was  held  not  entitled  to  an  allowance 
for  brokerage  in  determining  the  value  on  which  it  is  entitle^  to  earn 
a  fair  return. 

Valtiation  — >  Going  concern  value  —  Development  cost, 

5.  While  for  the  purpose  of  determining  the  value  of  the  prop- 
erty of  the  street  railway  company  for  ratefixing  purposes  the  property 
should  be  valued  as  a  going  concern,  and  due  allowance  made  therefor, 
no  allowance  should  be  made  for  going  concern  value,  in  the  sense 
of  "development  cost,"  and  where  valuation  has  been  made  on  the 
basis  of  a  plant  in  full  operation,  with  due  allowance  for  reproduction 
cost  and  all  overhead  expenses  during  construction,  including  organiza- 
tion costs,  an  addition  for  development  cost  or  cost  of  attaching  busi- 
ness is  not  allowable. 

P.U.R.1921D. 
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yaluatian  —  Going  value  —  Developmetit  cost, 

6.  Tlie  true  rule  in  any  case  where  a  plant  is  fully  valued  upon  the 
cost  of  reproduction  basis  is  that  the  allowance  of  any  element  for 
"development  cost"  cannot  in  a  judicial  procedure  be  reasonably  sus- 
tained, for  the  reason  that  such  a  utility  is  entitled  to  a  reasonable 
rate  of  return  upon  its  plant  from  the  day  it  goes  into  operation,  and 
the  court  does  not  take  into  consideration  at  all  whether  the  years  of 
its  past  history  have  been  lean  or  fat. 

Retuim  ^  Operating  expenses  ^  Income  tax. 

7.  In  determining  the  income  which  a  street  railroad  company 
is  entitled  to  earn  as  a  fair  return  on  its  investment,  it  is  not  entitled 
to  deduct  the  amount  of  Federal  income  tax  imposed  on  it. 

Return  —  Operating  expenses  —  Maintenance  requiremetUs. 

'  8.  Where  the  evidence  shows  an  increase  in  maintenance  figures 
from  $40,000  in  1918  before  the  rate  controversy  commenced  to  $92,000, 
or  over  136  per  cent,  the  actual  maintenance  charges  must  be  regarded 
as  too  unreliable  to  be  taken  into  account  in  fixing  maintenance  for  the 
future,  and  maintenance  requirements  must  be  fixed  in  the  light  of 
the  past  history  of  the  company,  as  affected  by  present  conditions. 

Rates  —  Confiscation  —  Fare  ordinance, 

9.  Though  it  appeared  from  the  report  of  the  master  and  the 
findings  of  the  court  thereon  that,  under  an  ordinance  fixing  the  rate 
of  street  car  fare  for  adults  in  the  city  of  Galveston  at  5  cents,  the 
company  had  earned  during  the  preceding  year  less  than  a  fair  return, 
to  wit,  6  per  cent  upon  the  fair  value  of  its  investment,  since  the 
reference  to  the  master  was  only  for  advisory  purposes,  and  additional 
evidence,  taken  after  the  coming  in  of  his  report,  showed  such  a  large 
and  steady  increase  in  operating  returns  as  that,  if  they  continued,  the 
company's  earnings  would  be  for  the  ensuing  year,  approximately  8 
per  cent,  held,  that  the  ordinance  is  not  so  clearly  confiscatory  as  to 
authorize  the  court  to  enjoin  its  enforcement  without  permitting  its 
operation  for  a  further  period. 

Valuation  —  Going  value  —  Grade  raising  —  Street  railways. 

10.  That  portion  of  the  former  opinion  denying  grade  raii*ing  re- 
versed; it  appearing  on  rehearing  that  this  expense  has  not  been  re- 
flected in  any  manner  in  the  valuation  of  the  property,  and  that  the 
grade  raising  has  added  to  the  value  of  the  property  at  least  the  amount 
of  the  expenditure. 

Valuation  «-  Overheads  ^Reproduction  cost, 

11.  Though,  in  appreciating  pre-war  costs,  to  arrive  at  reproduc- 
tion value  of  the  plant,  overhead  items  should  not  as  items  be  in- 
creased in  value,  yet,  since  the  amount  of  them  was  arrived  at  by 
taking  a  percentage  of  the  physical  property,  when  that  physical  prop- 
erty is  appreciated,  the  overheads  must  necessarily  increase  in  the 
same  ratio. 

Depreciation  — -  Basis  —  Overheads  excluded, 

12.  In  arriving  at  depreciation  annuity,  only  those  items  of  the 
plant  which  are  susceptible  of  annual  depreciaiton  should  be  taken 
into  account;  therefore,  the  sum  of  all  overhead  items  should  be  ex- 
cluded from  the  sum  taken  as  the  basis  for  these  amounts. 

P.U.R.1921D. 
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Mdum  —  Operating  expetises  —  Deferred  maintenance* 

13.  No  increased  allowance  on  maintenance  account  can  properly 
be  made  for  what  is  called  by  the  company  "deferred  maintenance,"  a 
condition  of  excessive  maintenance  requirements,  due  to  the  failure  of 
the  company  to  keep  its  property  in  a  proper  state  of  maintenance. 
Such  deferred  maintenance  must  either  be  made  good  by  the  company 
out  of  net  earnings,  or  the  property  should  be  revalued,  with  an  ad- 
ditional dednrtion  on  account  of  the  accrued  depreciation  due  to  this 
condition. 

[February  10,  1921.] 

Headnotes  by  the  GouBT. 

Application  by  a  street  railway  for  an  injunction  against  a 
city  to  restrain  the  enforcement  of  an  ordinance  fixing  street 
ear  fares,  opinion  on  master's  report;  report  partially  sustained 
and  injunction  denied. 

Appearances:  C.  R.  Wharton,  of  Houston,  Texas,  Ballinger 
Mills  of  Galveston,  Texa.s,  and  William  E»  Tucker,  of  Boston, 
Massachusetts,  for  complainant;  Frank  S.  Anderson,  city  attor- 
ney, and  McDonald  &  Waj^man,  all  of  Galveston,  Texas,  for  de- 
fendants. 

Hutcheson,  District  Judge :  This  is  a  rate  case  arising  out  of 
the  application  by  complainant  for  an  injunction  to  restrain  the 
defendants  from  enforcing  an  ordinance  fixing  the  street  car  fare 
for  adults  in  the  city  of  Galveston  at  five  cents.  A  hearing  on 
the  application  for  temporary  injunction  was  had,  and  on  that 
hearing  the  city's  contention  that  there  was  a  franchise  ordinance 
fixing  irrevocably  a  5-cent  fare  was  tentatively  overruled  by 
me,  and  an  investigation  as  to  the  confiscatory  character  of  the 
rate  was  entered  upon. 

On  the  final  hearing,  since,  as  the  opinion  discloses,  the  conclu- 
sion was  reached  by  me  that  the  ordinance  was  not  confiscatory, 
and  since  a  similar  question  involved  in  the  San  Antonio  rate 
case  is  now  before  the  Supreme  Court  of  the  United  States  on  ap- 
peal, I  have  not  thought  it  necessary  to  definitely  decide  the 
point  as  to  the  irrevociible  effect  of  fixing  the  rate  at  five  cents  in 
the  franchise,  and  this  opinion  will  be  addressed  only  to  the  ex- 
elusive  rate  features  of  this  controversy. 

In  this  case  a  master  was  appointed  in  order  that  the  testi- 
mony might  be  adduced  at  the  convenience  of  the  parties,  and 
that  its  scope  and  meaning  might  be,  through  the  arguments  of 
parties  and  the  conclusions  of  the  master  thereon,  better  grasped 
P.U.R.1921D. 
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bv  me.  This  being  the  nature  of  his  appointment,  his  findings 
will  not  be  taken  by  me  as  binding,  but  only  as  advisory  and  in. 
idd  of  a  right  conclusion. 

In  view  of  these  facts,  and  of  the  well-settled  principle  applic- 
able to  suits  of  this  character,  that  a  finding  of  a  master,  even 
though  confirmed  by  the  district  court,  is  not  binding  upon  the 
Supreme  Court,  it  may  be  unnecessary  that  the  exceptions  be 
specifically  disposed  of;  but,  since  no  harm  can  come  from  such 
a  course,  I  shall  dispose  of  the  exceptions,  in  order  that  both 
my  views  may  be  indicated  on  the  precise  points  raised,  and  that> 
if  the  exceptions  are  of  legal  value  to  either  party,  they  may 
have  them. 

[1]  It  is  undoubtedly  true  that  public  utilities,  state  and 
municipal  ratemaking  bodies,  their  counsel,  and  the  courts  in 
hearings  of  this  kind  realize,  in  a  general  way,  the  basis  upon 
which  the  adjudication  proceeds;  but  it  is  also  true  that  there  is 
a  marked  tendency  in  these  rate  controversies  to  forget  the  basic 
principles  upon  which  the  decisions  rest,  and  as  the  frequency 
and  magnitude  of  these  controversies  increase,  and  decision  piles 
on  decision,  the  original  foundations  of  the  purely  judicial  deci- 
sions are  sometimes  lost  sight  of,  and  the  whole  superstructure 
takes  a  leaning  which  would  be  avoided  if  the  nature  of  the  pil- 
lars on  which  it  rests  were  kept  clearly  in  mind.  These  founda- 
tion pillars,  two  in  number,  having  been  hewn  and  shaped  by 
the  decisions  of  the  Supreme  Court,  are  broad  and  enduring,  and 
lire  a  sufiicient  basis  for  the  whole  structure  of  the  law  which  has 
been  built  upon  them. 

The  first  is  that  principle  which  inheres  in  sovereignty,  "the 
power  to  govern  men  and  things,"  in  short,  the  police  power,  in 
the  contemplation  of  which  it  was  authoritatively  declared  in 
Mtmn  V.  Illinois,  94  TJ.  S.  125,  24  L.  ed.  77,  that,  when  private 
property  is  devoted  to  a  public  use,  it  is  subject  to  public  regula- 
tion, and  that  such  regulation  is  not  in  itself  obnoxious  to  the 
Fourteenth  Amendment. 

The  second  are  those  provisions  of  tiie  Fourteenth  Amendment 
which  guarantee  the  equal  protection  of  the  laws,  and  which  in- 
hibit the  deprivation  of  property  without  due  process  of  law.    It 

was  with  reference  to  these  provisions  that  the  Supreme  Court 
P.U.R.1921D. 
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said,  in  Eeagan  v.  Farmers'  Loan  &  Trust  Co.  154  U.  S.  399.  14 
«up.  Ct.  Kep.  1055,  38  L.  ed.  1014: 

"The  equal  protection  of  the  laws,  which,  by  the  Fourteenth 
Amendment,  no  state  can  deny  to  the  individual,  forbids  legislar 
tion,  in  whatever  form  it  may  be  enacted,  by  which  the  property 
of  one  individual  is,  without  compensation,  wrested  from  him  for 
the  benefit  of  another,  or  of  the  public." 

And  later  decisions  of  that  tribunal,  dealing  specifically  with 
matters  of  rate  legislation  and  public  control,  have,  with  clear- 
ness and  vigor,  marked  the  outlines  of  the  two  principles  and  the 
respect  and  authority  which  must  be  conceded  to  each.  I  think 
no  utterance  of  the  Supreme  Court  upon  this  view  of  the  matter 
has  been  better  expressed,  or  more  rigidly  adhered  to,  than  that  in 
the  case  of  San  Diego  Land  Co.  v.  National  City,  174  U.  S.  753, 
19  Sup.  Ct.  Eep.  810,  43  L.  ed.  1154: 

"That  it  was  competent  for  the  state  of  California  to  declare 
that  the  use  of  all  water  appropriated  for  sale,  rental,  or  dis- 
tribution should  be  a  public  use  and  subject  to  public  regulation 
and  control,  and  that  it  could  confer  upon  the  proper  municipal 
corporation  power  to  fix  the  rates  of  compensation  to  be  collected 
for  the  use  of  water  supplied  to  any  city^  county,  or  town  or  to 
the  inhabitants  thereof,  is  not  disputed,  and  is  not,  as  we  think, 
to  be  doubted.  It  is  equally  clear  that  this  power  could  not  be 
exercised  arbitrarily  and  without  reference  to  what  was  just  and 
reasonable  as  between  the  public  and  those  who  appropriated  wa- 
ter and  supplied  it  for  general  use ;  for  the  state  cannot  by  any  of 
its  agencies,  legislative,  executive,  or  judicial,  withhold  from 
the  owners  of  private  property  just  compensation  for  its  use. 
That  would  be  a  deprivation  of  property  without  due  process  of 
law.  .  .  .  But  it  should  also  be  remembered  that  the  judiciary 
ought  not  to  interfere  vdth  the  collection  of  rates  established  un- 
der legislative  sanction  unless  they  are  so  plainly  and  palpably 
unreasonable  as  to  make  their  enforcement  equivalent  to  the  tak- 
ing of  property  for  public  use  without  just  compensation  as  un- 
der all  the  circumstances  is  just  both  to  the  owner  and  to  the 
public;  that  is,  judicial  interference  should  never  occur  unless 
the  case  presents,  clearly  and>  beyond  all  doubt,  such  a  flagrant 
attcLch  upon  the  rights  of  property  under  the  guise  of  regulations 
as  to  compel  the  court  to  say  that  the  rates  prescribed  will  neces- 
r.U.R.192lD. 
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sarily  hcuve  the  effect  to  deny  just  comperiscUion  for  privaie  prop- 
erty taken  for  public  use,"    (Italics  mine.) 

This  view  has  not  only  been  reaffirmed  in  subsequent  cases, 
but  has  been  given  direct  application  in  the  refusal  of  the  Su- 
preme Court  to  consider  applications  for  injunction  against  mu- 
nicipal rates,  unless  the  rates  complained  of  shall  have  had  a 
fair  and  reasonable  trial,  the  period  taken  in  most  cases  being 
substantially  one  year. 

In  Knoxville  v.  Knoxville  Water  Co.  212  IT.  S.  8,  29  Sup.  Ct. 
Rep.  150,  53  L.  ed.  371,  the  court,  in  answer  to  the  suggestion 
that  the  act  of  the  municipality  is  not  the  act  of  the  state,  said : 

"It  happens  that  in  this  particular  case  it  is  not  an  act  of  the 
legislature  thit  is  attacked,  but  an  ordinance  of  a  municipality. 
Nevertheless,  the  function  ...  is  purely  legislative  in  its 
character,  and  this  is  true,  whether  it  is  exercised  directly  by 
the  legislature  itself  or  by  some  subordinate  or  administrative 
body,  to  whom  the  power  of  fixing  rates  in  detail  has  been  dele- 
gated. The  completed  act  derives  its  authority  from  the  legisla- 
ture and  must  be  regarded  as  an  exercise  of  legislative  power. 
There  can  be  at  this  day  no  doubt,  on  the  one  hand,  that  the 
courts  on  constitutional  grounds  may  exercise  the  power  of  re- 
fusing to  enforce  legislation,  nor,  on  the  other  hand,  that  that 
power  ought  to  be  exercised  only  in  the  clearest  cases.  The  con- 
stitutional invalidity  should  be  manifest,  and  where  that  invalid- 
ity rests  upon  disputed  questions  of  fact  the  invalidating  facta 
must  be  proved  to  the  satisfaction  of  the  court." 

In  that  same  case  (212  U.  S.  15,  29  Sup.  Ct.  Rep.  153,  53  L. 
ed.  371)  it  was  said: 

"The  precise  subject  of  inquiry  was:  What  would  be  the 
effect  of  the  ordinance  in  the  future?  The  operations  of  the 
preceding  fiscal  year,  or  of  any  other  past  fiscal  year,  were  value- 
less if  the  year  was  abnormal,  and  were  only  of  significance  so 
far  as  they  foretold  the  future.  .  .  .  But  evidence  of  the 
operations  of  the  years  succeeding  to  the  ordinance  is  relevant 
and  of  great  importance,  and  by  a  consideration  of  such  evidence 
a  much  greater  degree  of  certainty  could  be  obtained." 

Again,  in  the  case  of  Knoxville  v.  Knoxville  Water  Co.  212 
U.  S.  16,  29  Sup.  Ct.  Rep.  153,  53  L.  ed.  371,  quoting  from  Ex 
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parte  Young,  209  U.  S.  123,  28  Sup.  Ct.  Rep.  441,  52  L.  ed. 
714,  13  L.R.A.(KS.)  932,  14  Ann.  Cas.  764: 

"No  injunction  ought  to  be  granted  unless  in  a  case  reasonably 
free  from  doubt.  We  think  such  rule  is,  and  will  be,  followed 
by  all  the  judges  of  the  Federal  courts." 

And  again,  in  the  same  case,  quoting  from  San  Diego  Land  & 
Town  Co.  V.  Jasper,  189  U.  S.  439,  23  Sup.  Ct.  Eep.  571,  47  L. 
ed.  892,  it  is  said : 

"  ^In  a  case  like  this  we  do  not  feel  bound  to  re-examine  and 
weigh  all  the  evidence,  although  wc  have  done  so,  or  to  proceed 
according  to  our  independent  opinion  as  to  what  were  proper 
rates.  It  is  enough  if  we  cannot  say  that  it  was  impossible  for 
a  fairminded  board  to  come  to  the  result  which  was  reached.'  It 
cannot  be  doubted  that  in  a  clear  case  of  confiscation  it  is  the 
right  and  duty  of  the  court  to  annul  the  law.  Thus  ...  in 
Covington  Turnpike  Co.  v.  Sandford,  164  U.  S.  578,  where  the 
rates  prescribed  would  not  even  pay  operating  expenses;  in 
Smyth  V.  Ames,  169  U.  S.  466,  where  the  rates  prescribed  left 
substantially  nothing  over  operating  expenses  and  cost  of  service ; 
and  in  Ex  parte  Young,  supra,  where,  on  the  aspect  of  the  case 
which  was  before  the  court,  it  was  not  disputed  that  the  rates 
prescribed  were  in  fact  confiscatory.  .  .  .  But  the  case  before 
us  is  not  a  case  of  this  kind.  .  .  .  The  valuation  of  the  prop- 
erty was  an  estimate  and  is  greatly  disputed.  .  .  .  The  con- 
clusion of  the  court  below  rested  upon  that  most  unsatisfactory 
evidence,  the  testimony  of  expert  witnesses  employed  by  the  par- 
ties." 

In  the  Minnesota  Rate  Cases,  230  TJ.  S.  433,  33  Sup.  Ct.  Rep. 
754,  57  L.  ed.  1511,  48  L.R.A.(KS.)  1151,  Ann  Cas.  1916A, 
18,  it  was  said: 

"The  ratemaking  power  is  a  legislative  power  and  necessarily 
implies  a  range  of  legislative  discretion.  We  do  not  sit  as  a 
board  of  revision  to  substitute  our  judgment  for  that  of  the  legis- 
lature, or  of  the  Commission  lawfully  constituted  by  it,  as  to  mat- 
ters within  the  province  of  either.  .  .  .  The  property  of  the 
railroad  corporation  has  been  devoted  to  a  public  use.  There  is 
always  the  obligation,  springing  from  the  nature  of  the  business 
in  which  it  is  engaged,  .  .  .  that  there  shall  not  be  an  ex- 
orbitant charge  for  the  service  rendered.  But  the  state  has  not 
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seen  fit  to  undertake  the  service  itself,  and  the  private  property 
embarked  in  it  is  not  placed  at  the  mercy  of  legislative  caprice. 
It  rests  secure  under  the  constitutional  protection,  which  extends 
not  merely  to  the  title,  but  to  the  right  to  receive  just  compen- 
sation for  the  service  given  the  public.  .  •  .  The  general  prin- 
ciples which  are  applicable  in  a  case  of  this  character  have  been 
set  forth  in  the  decisions:  (1)  The  basis  of  calculation  is  the 
^fair  value  of  the  property'  used  for  the  convenience  of  the  pub- 
lic. .  .  .  Or,  as  it  was  put  in  San  Diego  Land  &  Tovm  Co.  v. 
National  City,  ^what  the  company  is  entitled  to  demand  in  order 
that  it  may  have  just  compensation,  is  a  fair  return  upon  the  rea- 
sonable value  of  the  property  at  the  time  it  is  being  used  for 
the  public'  .  .  .  (2)  The  ascertainment  of  that  value  is  not 
controlled  by  artificial  rules.  It  is  not  a  matter  of  formulas,  but 
there  must  be  a  reasonable  judgment  having  its  basis  in  a  proper 
consideration  of  all  relevant  facts." 

These  principles  are  so  well  established  as  to  require  no  fur- 
ther elaboration,  but  their  application  to  a  case  in  hand  presents 
the  greatest  difficulty.  If  in  this  case  the  facts  which  go  to  make 
up  value  were  undisputed,  or  could  be  determined  by  rule  of 
thumb,  and  with  absolute  accuracy,  there  would  be  no  difficulty 
ill  determining  the  rights  of  plaintiff  and  its  remedy.  But  since 
the  vexing  question  is  the  value  of  the  property  now  being  used 
by  the  public,  and  since  there  is  no  maket  value  for  that  property 
in  the  ordinary  sense  of  a  free  market,  where  commodities  or 
property  are  passed  by  purchase  and  sale ;  but  its  value  for  rate 
purposes  must  be  determined  largely  by  a  fumbling  process  of 
unscrambling  the  elements  which  have  gone  into  the  plant,  for 
the  purpose  of  rescrambling  them,  and  many  features,  of  this 
valuation  are  determinable  only  by  conjecture,  and  upon  the  most 
unreliable  of  testimony,  it  is  clear  that  upon  well  established 
principles  the  burden  rests  upon  the  complainant,  not  merely  to 
establish  his  case  by  a  preponderance  of  available  evidence,  but 
to  make  his  right  to  relief  so  clear  and  plain  that  there  remains 
no  doubt  in  the  mind  of  the  court  that  he  is  so  entitled. 

The  foregoing  statement  of  the  attitude  of  this  court  toward 
the  question  at  issue  ought  to  make  it  plain  that  a  wholly  differ- 
ent duty  and  obligation  rests  upon  the  city  council  in  the  matter 

of  establishing  rates  than  that  operative  here,  and  it  ought  to  be 
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evident  that  the  failure  of  this  court  to  inhibit  the  ordinance  as 
confiscatory  is  in  no  sense  a  judgment  that  in  the  opinion  of  this 
court  the  rates  and  practices  complained  of  are  fair.  It  is 
merely  a  judgment  that  this  court,  starting  with  the  assumption, 
which  the  law  requires,  that  the  city  council  has  tried  fairly,  con- 
scientiously, and  in  a  wholly  impartial  manner  to  fix  just  rates, 
is  not  able  to  declare  "that  it  was  impossible  for  a  fair  minded 
board  to  come  to  the  result  which  was  reached." 

[2]  Municipal  bodies  should  take  with  the  utmost  seriousness 
and  conscientious  fairness  their  important  and  authoritative 
position  as  bodies  of  wise  and  disinterested  administrators,  and 
should  not  force  public  utilities  to  apply  to  the  courts  for  protec- 
tion, for,  as  the  Supreme  Court  has  said  in  the  case  of  San 
Diego  Land  Co.  v.  National  City,  174  U.  S.  754,  19  Sup.  Ct. 
Rep.  810,  43  L.  ed.  1154: 

"Such  a  question  is  always  an  embarrassing  one  to  a  judicial 
tribunal,  because  it  is  primarily  for  the  determination  of  the 
Legislature  or  of  some  public  agency  designated  by  it." 

.Vnd  it  cannot  but  be  a  deplorable  situation  for  any  community 
to  find  itself  in,  if  its  legislative  tribunal  is  so  wanting  in  courage 
and  fairness  as  that  the  rates  and  practices  which  its  public  utili- 
ties are  allowed  to  use  are  "only  those  which  fall  just  short  of 
confiscation." 

In  the  year  1914,  while  city  solicitor  of  the  city  of  Houston,  in 
a  brief  filed  with  the  city  council  in  a  rate  investigation  involv- 
ing the  Houston  Light  &  Power  Company,  I  took  occasion  to  say : 

"As  this  matter  stands  before  the  council,  it  presents  no  case 
for  partisan  action,  but  rather  for  the  wise,  calm,  and  judicious 
exercise  of  a  sound  and  unbiased  judgment  to  bring  about  the 
thing  desired,  which  is  the  fixing  of  a  rate  which  will  not  be  too 
high  for  the  public  to  pay,  but  will  at  the  same  time  not  be  too 
low  for  the  public  service  company  to  receive." 

And  further  in  the  brief: 

"In  KnoxviUe  v.  Knoxville  Water  Co.  212  U.  S.  18  [29  Sup. 
Ct.  Kep.  154,  53  L.  ed.  371],  where  the  city  of  Knoxville  ap- 
pealed from  a  decree  enjoining  the  rates  fixed  by  it,  the  court 
says :  *The  courts  in  clear  cases  ought  not  to  hesitate  to  arrest 
the  operation  of  a  confiscatory  law,  but  they  ought  to  refrain 

from  interfering  in  cases  of  any  other  kind.    Emulation  of  pub- 
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lie  service  corporations  which  perform  their  duty  under  condi- 
tions of  necessary  monopoly  will  grow  in  greater  and  greater  fre- 
quency as  time  goes  on.    It  is  a  delicate  and  dangerous  functiom, 
and  ought  to  be  exercised  with  a  keen  sense  of  justice  on  the  part 
of  the  regulating  body,  and  met  with  frank  disclosures  on  the 
part  of  the  company  to  be  regulated.     The  courts  ought  not  to 
bear   the  whole  burden  of  saving  property  from  confiscation, 
though  they  will  not  be  found  wanting  where  the  proof  is  clear. 
The  legislature,  and  subordinate  bodies  to  whom  the  legislative 
power  is  delegated,  ought  to  do  their  part.     Our  social  system 
rests  largely  on  the  sanctity  of  private  property,  and  that  state  or 
community  which  seeks  to  invade  it  will  soon  discover  its  mis- 
take by  the  disasters  which  follow.     The  advantage  to  the  con- 
sumer, which  he  will  gain  in  the  reduction  in  the  rates  charged 
by  public  service  corporations,  is  as  nothing  compared  with  his 
share  in  the  ruin  which  would  be  brought  about  by  denying  to 
private  property  its  just   reward,  thus  unsettling  values   and 
destroying  confidence.     On  the  other  hand,  the  companies  to  be 
regulated  will  find  it  to  their  lasting  interest  to  furnish  freely 
the  information  upon  which  a  just  regulation  can  be  based.'    The 
nobility  and  wisdom  of  this  language  cannot  be  challenged  and 
l)oth  municipal  bodies  and  public  service  companies  owe  it  to 
themselves  to  approach  the  matter  of  rate  regulation  in  the  spirit 
of  fairness,  and  the  desire  to  do  justice,  thus  suggested  by  the 
Supreme  Court.    .    .    . 

"It  thus  appears  that  this  council  acts  in  the  capacity  of  fairly 
fixing  rates,  not  as  a  judge  passing  sentence  upon  a  culprit;  not 
as  a  partisan  tribunal  levying  all  the  tariff  can  bear,  but  as  a 
body  of  wise  and  disinterested  administrators,  seeking  at  the 
same  time  to  serve  the  interests  of  the  citizens,  the  interest  of  the 
public,  and  the  interests  of  the  public  servant." 

The  brief  concludes  with  this  language: 

"It  is  not  amiss  for  me  to  say  that  the  council  occupies  a  some- 
what different  position  from  that  of  a  court,  in  that  the  council 
is  not  required  to  simply  declare  its  judgment  on  the  evidence 
before  it,  but  has  the  right  and  power,  as  representing  the  pub- 
lic, and  it  should  be  its  aim  and  purpose  not  merely  to  pronounce 
a  legal  judgment  as  to  what  rate  would  be  short  of  confiscatory, 
but  to  arrive  at  and  agree  upon  a  fair  rate,  though  said  rate 
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should  be  considerably  in  excess  of  the  lowest  rates  which  the 
courts  would  sustain  and  allow.  In  other  words,  if  the  company 
exhibits  a  spirit  of  fairness  and  concession,  with  the  view  of 
agreeing  upon  a  fair  and  reasonable  rate,  it  is  clear  that  the  coun- 
cil is  not  only  authorized,  but  should  endeavor,  to  meet  them  in 
that  spirit" 

To  the  litigants  and  their  counsel  in  this  and  similar  cases  he> 
fore  me  I  commend  these  expressions,  not  because  of  the  \»isdom 
of  the  author,  but  because  they  bear  the  sanction  of  the  author- 
ity of  the  Supreme  Court  of  the  United  States,  adding  to  them 
the  declaration  that,  if  at  any  time  it  should  appear  to  me  tliat 
any  order  made  by  mc  in  this  or  any  similar  case  now  or  hereafter 
pending  before  me  is  being  used  by  the  parties  to  it  for  any  otlier 
purpose  and  to  any  other  extent  than  its  terms  express,  in  short, 
if  it  should  appear  to  me  that  a  city  counsel,  resting  upon  a 
court  order,  has  abandoned  its  l^islative  function,  and  is  refus- 
ing to  consider  from  that  standpoint  such  proper  adjustment  of 
the  rates  as  the  actual  experience  of  the  utility  shall  show  it  en- 
titled to,  or  if  a  utility,  where  the  order  is  in  its  favor,  is  using 
such  order  as  propaganda  in  an  effort  .to  unduly  increase  its  rates, 
this  court  will,  of  its  own  motion,  or  upon  application  of  the 
other  party,  amend  or  vacate  the  order  so  as  to  deprive  the  ofiFend- 
ing  party  of  its  benefits,  and  to  that  end  the  decrees  in  this  and 
similar  cases  will  be  drawn. 

Approaching,  then,  the  consideration  of  the  case  at  bar  in  the 
light  of  these  principles,  and  with  the  purpose  of  determining 
whether,  either  upon  the  admitted  facts,  or  facts,  if  not  admitted, 
it  clearly  established,  the  exercise  of  sovereignty  complained 
of  in  this  case  must  be  inhibited  by  this  court  because,  in  the 
language  of  Justice  Harlan,  *^It  appears  to  the  court  impossible 
for  a  fair  minded  body  to  come  to  the  result  which  was  reached." 
I  shall  proceed  to  the  disposition  of  the  exceptions  to  the  master's 
report,  and  in  disposing  of  them  shall  make  my  own  findings,  so 
far  as  I  deem  them  necessary  to  determine  the  points  at  issue, 
not  only  in  the  light  of  the  testimony  taken  before  the  master, 
but  in  that  furnished  by  the  additional  testimony  taken  by  me 
upon  the  matter  of  price  levels,  operating  cost,  and  operating  in- 
come for  the  period  ending  December  31,  1920. 
P.U.R.1921D. 
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Cost  of  Reproduction, 

[3]  The  first  exception  of  the  defendants,  and  the  first  seven 
exceptions  of  the  complainant  are  leveled  at  the  master's  act  in 
appreciating  the  agreed  historical  reproduction  cost  of  the  prop- 
erty by  33 J  per  cent  in  order  to  reach  a  valuation  reasonably 
in  line  with  present  day  values.  In  the  submission  of  the  case  to 
the  master  the  parties  agreed  that  the  property  ought  to  have 
cost,  on  the  basis  of  prices  prevailing  at  the  time  it  and  its  vari- 
ous units  were  constructed,  $1,715,825. 

The  complainant  contended  that  this  value  should  be  appre- 
ciated by  a  sufficient  percentage  factor  to  make  that  agreed  value 
actually  conform  to  the  present  day  value  of  the  plant.  The  de- 
fendants contended  that  this  agreed  figure  should  have  been 
taken  as  the  basis  of  the  value  for  ratemaking  purposes  of  the  de- 
preciable property,  less  a  reasonable  and  adequate  deduction  for 
accrued  depreciation.  In  these  positions  the  complainant  con- 
tended for  the  application  of  the  cost  of  reproduction  theory:  the 
defendants,  while  admitting  the  general  correctness  of  such 
theory,  denied  its  application  to  the  case  at  bar  on  the  ground 
that  these  were  unusnal  times,  and  such  appreciation  as  existed 
was  abnormal  and  fugitive,  and  not  a  proper  basis  for  rate  mak- 
ing. 

It  was  substantially  agreed  by  all  the  witnesses  that  the  values 
and  costs,  as  of  the  time  that  the  master  made  the  investigation 
in  the  summer  of  1920,  were  greatly  higher  than  those  employed 
in  the  agreement,  and  such  testimony  was  taken  as  to  price  trends 
and  tendencies  for  the  future  bearing  upon  the  contention,  on 
the  one  hand,  that  the  present  conditions  were  reasonably  normal, 
and,  on  the  other  hand,  that  they  were  abnormal  and  fugitive. 
The  estimates  of  excess  percentages  over  the  values  taken  in  the 
agreed  statement  ran  as  high  as  110  per  cent. 

The  position  of  defendants'  witnesses  was  that  the  price  trends 
were  rapidly  toward  a  pre-war  basis;  of  the  complainant,  that 
those  trends  would  settle  to  a  present  price  level  of  about  66  per 
cent  above  the  basis  taken  for  the  agreed  figure.  It  was  the  mas- 
ter's view,  under  all  the  circumstances,  that  it  ought  to  be  de- 
termined by  him  that  33^  per  cent  was  a  normal  standard  for 
appreciating  the  agreed  values,    and  this  percentage  he  adopted. 
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Though  both  complainant  and  defendants  vigorously  attack  this 
finding,  I  shall  confirm  it,  because  I  believe  that  it  has  been  ar- 
rived at  in  the  exercise  of  a  "reasonable  judgment  having  its 
basis  in  a  proper  consideration  of  all  relevant  facts." 

A  brief  review  of  the  authorities  upon  this  much  mooted  ques- 
tion of  cost  of  reproduction  will,  I  think,  show  that  the  c®urt  is 
not  justified  in  disturbing  the  master's  finding  in  this  particular. 
There  can  be  no  doubt  that  the  criterion  is  the  present  value  of 
the  plant.  There  can  be  equally  no  doubt,  on  the  other  hand, 
that  the  legislature  cannot,  in  periods  of  acute  depression,  re- 
duce rates  on  the  theory  that  a  valuation  of  the  plant  has  been 
fixed  thereby,  and,  on  the  other  hand,  that  it  cannot  be  compelled 
to  raise  rates  in  periods  of  enormous  and  temporary  inflation,  on 
the  theory  that  the  value  of  the  plant  for  ratemaking  purposes, 
has  been  thereby  increased. 

In  San  Diego  Town  Co.  v.  National  City,  174  U.  S.  757,  19 
Sup.  Ct.  Rep.  811,  43  L.  ed.  1154,  the  court  said: 

"The  basis  of  calculation  suggested  by  the  appellant  is,  how- 
ever, defective  in  not  requiring  the  real  value  of  the  property 
.  .  .  to  be  taken  into  consideration.  What  the  company  is  en- 
titled to  demand,  in  order  that  it  may  have  just  compensation,  is 
a  fair  return  upon  the  reasonable  value  of  the  property  at  the 
time  it  is  being  used  for  the  public.  The  property  may  have 
cost  more  than  it  ought  to  have  cost,  and  its  outstanding  bonds 
for  money  borrowed  and  which  went  into  the  plant  may  be  in 
excess  of  the  real  value  of  the  property.'' 

In  the  Minnesota  Rate  Cases,  230  U.  S.  450,  33  Sup.  Ot.  Rep. 
761,  67  L.  ed.  1511,  48  L.R.A.(X.S.)  1151,  Ann.  Cas.  1916A, 
18,  where  the  cost  of  reproduction  method  was  applied  by  the 
master,  so  as  to  allow  the  railroads  an  immense  increase  over 
cost,  the  court  declined  to  follow  the  master,  and  said : 

"These  are  the  results  of  the  endeavor  to  apply  the  cost  of  re- 
production method  in  determining  the  value  of  the  right  of  way." 
And  on  page  452  of  230  U.  S.,  on  page  761  of  33  Sup.  Ct. 
Rep.  729  (57  L.  ed.  1511,  48  L.R.A.[KS.]  1151,  Ann.  Cas. 
1916A,  18): 

"The  cost  of  reproduction  method  is  of  service  in  ascertaining 
the  present  value  of  the  plant,  when  it  is  reasonably  applied  and 
when  the  cost  of  reproducing  the  property  may  be  ascertained 
P.U.R.1921D. 
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with  a  proper  degree  of  certainty.  But  it  does  not  justify  the 
acceptance  of  results  which  depend  upon  mere  conjecture.  It  is 
fundamental  that  the  judicial  power  to  declare  legislative  action 
invalid  upon  constitutional  gi'ounds  is  to  be  exercised  only  in 
clear  cases.  The  constitutional  invalidity  must  be  manifest,  and, 
if  it  rests  upon  disputed  questions  of  fact,  the  invalidating  facts 
must  be  proved.  And  this  is  true  of  asserted  value  as  of  other 
facts." 

In  Lincoln  Gas  &  E.  L.  Co.  v.  Lincoln,  250  IT.  S.  268,  39  Sup. 
Ct.  Rep.  458,  63  L.  ed.  968,  a  cause  argued  on  October  5,  1917, 
and  decided  June  2,  1919,  the  court  said  that  the  complainant 
should  be  authorized  to  make  another  application  to  the  court  for 
relief — "if  it  can  show,  as  a  result  of  its  practical  test  of  the 
.  .  .  rate  since  May  1,  1915,^  or  upon  evidence  respecting 
values,  costs  of  operation,  and  the  current  rates  of  return  upon 
capital  as  they  stand  at  the  time  of  bringing  suit  and  are  likely 
to  continue  thereafter j  that  the  rate  ordinance  is  confiscatory  in 
its  effect  "under  the  new  conditions.  It  is  a  matter  of  common 
knowledge  that,  owing  principally  to  the  World  War,  the  costs 
of  labor  and  supplies  of  every  kind  have  greatly  advanced  since 
the  ordinance  was  adopted,  and  largely  siiice  this  cause  was  last 
heard  in  the  court  below.  And  it  is  equally  well  known  that  an- 
nual returns  upon  capital  and  enterprise  the  world  over  have  ma- 
terially increased,  so  that  what  would  have  been  a  proper  rate  of 
return  for  capital  invested  ...  a  few  years  ago  furnishes  no 
safe  criterion  for  the  present,  or  for  future.''     (Italics  mine.) 

Judge  Learned  Hand,  in  Consolidated  Gas  Co.  v.  Newton  (D. 
C.)  P.U.R.1920F,  483,  493,  267  Fed.  231,  announced  the  prin- 
ciple correctly  in  this  language : 

"It  must,  of  course,  appear  that  the  variation  in  prices  is 
not  transitory.  .  .  .  But,  once  it  appears  that  the  new  price 
levels  are  not  transitory,  it  is  no  answer  to  the  company's  com- 
plaint to  say  that  at  some  future  time  prices  may  fall." 

It  was  the  view  of  the  master,  and  I  adopt  it,  that  the  prices 
obtaining  at  the  time  of  the  valuation  were  transitory,  or,  to  use 
the  language  of  the  Supreme  Court  in  the  Lincoln  Case,  it  was 
his  view  that  they  were  not  ^likely  to  continue  thereafter."  It 
was  his  view,  and  I  concur  with  him,  that  a  price  level  of  about 
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one  third  above  the  agreed  cost  submitted  to  him  could  reasonably 
be  assumed  to  have  sufficient  permanency  to  base  a  finding  on. 

The  Supreme  Court  has,  in  1919,  stated  that  it  was  a  matter  of 
common  knowledge  that  costs  of  labor  and  supplies  of  every  kind 
have  greatly  advanced.  I  think  it  is  equally  a  matter  of  common 
knowledge  that  all  of  these  costs  are  on  the  decline,  and  just  as 
in  the  last  half  of  1919  and  the  first  half  of  1920  the  phenome- 
non of  higher  and  yet  higher  prices  was  of  worldwide  scope  and 
universal  experience,  now  the  phenomenon  of  lowering  and  ever 
lowering  prices  is  equally  manifest. 

In  the  hearing  before  me  supplementary  to  that  before  the 
master,  the  evidence  as  to  price  trends  was  marked.  Indices  on 
commodity  prices  furnished  by  the  Bureau  of  Labor  Statistics 
showed  a  decline  from  September,  1920,  which  were  the  figures 
obtainable  when  the  master  made  his  report,  from  250  to  189  on 
all  commodities,  with  an  accelerating  drop  for  each  ensuing 
month,  and  the  testimony  sustained  this  view.  Since  that  time, 
the  current  financial  news  of  the  world,  which  I  think  is  a  matter 
which  this  court  can  take  judicial  knowledge  of,  as  shown  in 
standard  financial  publications,  is  to  the  effect  that  the  process 
of  deflation  has  not  been  completed;  that  there  are  still  many 
channels  in  wjiich  the  price  reductions  recorded  are  inadequate  to 
meet  the  requirments  for  a  return  to  stable  conditions ;  that  these 
reductions  ar^  not  only  coming  in  materials,  but  necessarily  in 
the  labor  which  enters  into  their  production,  increased  and 
hastened  by  the  great  increase  in  unemployment,  the  shutting 
down  of  plants,  and  the  resumption  of  such  as  do  resume  on  wage 
reductions. 

According  to  the  Bankers'  Commodity  Price  Index,  the  aver- 
age price  of  all  commodities  was  on  the  1st  of  January,  1920, 
439.30  compared  with  358.77  on  August  1,  1914,  or  an  increase 
of  approximately  only  33^  per  cent.  Nothing,  however,  in  any 
of  these  views,  leads  me  to  believe  that  a  permanently  lower  price 
level  may  reasonably  be  reached  for  some  time  to  come  than  the 
one  taken  by  the  master  of  33^  per  cent,  and  his  finding  on  this 
point  will,  therefore,  be  adopted  by  me  without  change. 

It  follows,  therefore,  that  the  first  exception  of  the  defendants, 
and  exceptions  1  to  7  of  complainant,  inclusive,  will  be  over- 
ruled. 
P.U.R.in21D.  3« 
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Broherdge, 

[4]  The  second  exception  of  the  defendants  is  leveled  at  the 
allowance  by  the  master  of  $67,078  for  brokerage.  This  excep- 
tion I  sustain.  I  cannot  see  that  this  item  stands  on  any  differ- 
ent footing  than  an  interest  charge  for  obtaining  money,  and  it 
has  for  a  long  time  been  recognized  that  the  interest  which  com- 
plainants pay  upon  their  bonds,  or  for  the  securing  of  money, 
has  no  part  in  a  rate  controversy. 

The  value  of  the  property  in  these  cases  is  determined  by  its 
cost,  either  actual  or  reproduction,  and  this  cost  cannot  truly  be 
said  to  be  increased  or  diminished  by  the  rate  of  interest  paid ; 
but  such  interest  charges  as  are  paid  must  be  taken  care  of  an- 
nually, and  not  capitalized  on  for  a  permanent  earning  basis.  As 
to  this  particular  plant,  under  the  facts  I  hold  that  its  broker- 
age, if  it  paid  any,  has  or  should  have  been  amortized  long  ago, 
for,  as  the  Supreme  Court  said,  in  the  Knoxville  Water  Com- 
pany Case,  speaking  of  the  effort  on  the  part  of  the  company  to 
obtain  a  higher  valuation  on  account  of  the  depreciated  property 
through  failure  to  make  replacements: 

"If,  however,  a  company  fails  to  perfonn  this  plain  duty,  and 
to  exact  sufficient  returns  to  keep  the  investment  unimpaired, 
whether  this  is  the  result  of  unwarranted  dividends  upon  over- 
issues of  securities,  or  of  omission  to  exact  proper  prices  for  the 
output,  the  fault  is  its  ovm.  When,  therefore,  a  public  regula- 
tion of  its  prices  comes  under  question,  the  true  value  of  the 
property  then  employed  for  the  purpose  of  earning  a  return  can- 
not be  enhanced  by  a  consideration  of  the  errors  in  manage- 
ment which  have  been  committed  in  the  past.'' 

If  it  is  sought  to  inchule  brokerage  on  the  ground  that  this  is 
merely  an  assumed  brokerage,  upon  the  theory  that  in  the  repro- 
duction it  would  be  necessary  to  pay  the  brokerage,  the  answer 
to  that  contention  would  be  twofold : 

(1)  There  is  no  basis  for  such  an  assumption  here,  in  view  of 
the  actual  facts  in  this  case,  as  to  the  method  by  which  this  plant 
was  created  through  a  long  period  of  time,  by  accretions. 

(2)  If  in  any  case  brokerage  is  allowable,  I  incline  to  the 
method  suggested  by  the  defendants  of  amortizing  it  through  the 
period  in  which  the  franchise  has  to  run,  rather  than  setting  it 
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up  as  a  permanent  addition  to  the  capital,  making  a  return  on  it 
of  8  per  cent  per  annum  a  perpetual  charge  against  the  puhlic. 

Grade  Raising. 

The  third  exception  of  the  defendants  to  the  master's  allow- 
ance of  $136,000  expended  by  the  company  in  gi-ade  raising,  as  a 
part  of  the  general  grade  raising  of  the  city  of  Galveston  neces- 
sitated by  the  tropical  storm,  I  sustain.  On  the  oral  argument 
of  this  case,  not  correctly  apprehending  the  nature  of  this  allow- 
ance, and  thinking  it  occupied  the  same  position  of  a  fill  or  ordi- 
nary embankment,  it  was  my  impression  that  the  master  was  cor- 
rect. On  reflection,  I  am  certain  that  it  should  be  disallowed, 
nor  do  I  think  the  reasons  against  it  can  be  better  stated  than  in 
the  language  of  the  complainant  in  the  argument  for  it: 

*'If  the  Galveston  Electric  Company  and  its  predecessors  were 
to  continue  to  give  street  car  service,  it  was  absolutely  essential 
that  the  grade  of  their  tracks  should  be  raised  to  correspond  with 
the  general  grade  raising  project.  The  expenditure  was,  there-, 
fore,  a  necessary  one,  in  order  to  place  the  property  of  the  street 
railway  company  in  such  a  condition  as  to  continue  to  serve  the 
public.  As  a  matter  of  fact,  it  seems  clear  that  the  properties  of 
the  company  were  actually  increased  in  value  by  the  amount  of 
the  expenditure,  because  of  the  fact  that  the  company  has  there- 
by, in  large  meavsure,  removed  a  qpurce  of  recurring  danger  to  its 
property,  and  has  thereby  put  itself  in  better  position  to  serve 
the  public." 

These  contentions  are  undoubtedly  true  just  as  made,  but  it 
follows  therefrom,  not  that  this  item  should  be  allowed,  but  that 
it  should  be  disallowed : 

(1)  Because,  if  this  expense  had  not  been  incurred,  and  the 
plant  of  the  company  were  valued  with  the  tracks  and  properties 
below  the  grade,  they  would  have  to  be  valued  much  less  than  is 
now  the  case,  so  that  in  an  absolute  sense  it  is  true,  as  stated  by 
counsel,  that  the  properties  of  the  company  have  been  actually 
increased  in  value  by  the  amount  of  the  expenditure.  This  being 
the  case,  and  due  allowance  having  been  made  for  it  in  the  valua- 
tion, to  allow  it  again  would  be  unjust  and  excessive,  as  a  double 
valuation. 

In  addition  to  this  reason,  it  is  defeated  by  two  other  consid- 
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crations.  The  first  is,  the  property  having  been  valued  an  the 
reproduction  basis,  no  allowance  should  be  made  for  grade  rais- 
ing, in  view  of  the  fact  that,  since  the  entire  city  of  Galveston,- 
where  the  tracks  run,  has  been  raised,  the  reproduction  of  the 
plant  would  not  be  attended  with  this  cost ;  and  second,  if  it  be 
treated  as  a  loss,  and  if  the  cost  expended  on  it  has  not  in  fact 
gone  into  and  been  allowed  in  the  valuation  of  the  plant,  this  loss 
is  in  reality  a  storm  loss,  which  the  public  cannot  be  required  to 
pay  earnings  on,  any  more  than  it  could  be  required  to  pay  on 
the  valuation  of  the  buildings  destroyed  by  the  storm,  or  cars  or 
personal  property  wrecked  or  swept  away. 

The  sustaining  of  this  exception  requires  the  disallowance,  not 
only  of  $136,000,  but  of  $6,000  engineer's  cost  involved  in  the 
grade-raising  project.  The  result,  therefore,  of  sustaining  the 
third  exception,  will  be  that  I  strike  out  from  the  master's  esti- 
mate of  valuation  of  a  total  of  $142,000. 

This  disposition  of  the  matter,  of  course,  requires  the  overrul- 
*  ing  of  complainant's  exception  No.  8,  which  is  now  done. 

Depreciation. 

The  fourth  exception  of  defendants,  having  to  do  with  depre- 
ciation, I  overrule.  I  am  of  the  opinion  that  the  actual  deprecia- 
tion testified  to  by  the  engineer,  Gillette,  whose  testimony  and 
l)earing  on  the  stand  has  evicjpntly  impressed  the  master,  as  it 
impressed  the  court,  most  favorably,  presents  the  matter  fairly 
and  reasonably,  and  1  shall  allow  depreciation  in  the  sum  which 
the  master  took. 

Going  Concern  (Development  Cost). 

I  sustain  the  fifth  exception  of  the  defendants,  addressed  to 
the  action  of  the  master  in  allowing  for  development  cost  or  go- 
ing concern  value  $530,000.  I  think  it  clear  that  in  this  par- 
ticular the  master  erroneously  followed  the  practice  adopted  by 
some  state  Public  Utility  Commissions. 

[5]  It  might  well  be  that  a  ratemaking  body  would  be  justified 
in  adding  something  of  value  to  the  plant  as  ascertained  to  com- 
pensate it  for  lean  years,  and  it  might  also  be  that  in  reviewing 
the  action  of  such  body  a  court  or  master  might  set  up  such  a 
basis  of  valuation  for  itself,  as,  for  instance,  a  "bare-bones"  or 
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junk  valuation,  as  that  to  lairly  determine  the  issue  some  addi- 
tion would  have  to  be  made  on  this  score.  In  view  of  tlie  valua- 
tion used  by  the  master  in  this  case,  of  historical  reproduction 
cost,  with  an  appreciation  added  for  the  present  day  valuations, 
with  all  overheads  (see  table  below)  properly  added  and  allowed 
for,  taking  the  city  of  Galveston  as  it  is,  with  a  street  car  sen-- 
ice  already  fully  developed,  and  a  public  demanding  street  car 
service,  and  certain  to  take  advantage  of  it,  an  allowance  for  go- 
ing concern  in  this  case,  in  addition  to  the  allowances  already 
made,  as  a  basis  for  enjoining  the  exercise  of  a  legislative  prerog- 
ative must  be  discarded. 

Table  of  Overheads. 

Engineering  and  supervision    $60,000 

Law   expense    7,029 

Interest  during  constritction    44,179 

Injuries  and  damages  during  construction   11,492 

Taxes  during  construction   7,383 

Organization  and  business  management  73,281 

$203,344 

[6]  It  is  very  evident  that  the  parties,  in  making  their  agi*ee- 
ment  on  value^  and  the  master,  in  valuing  the  plant,  valued  it  as 
a  plant  in  use,  and  not  in  any  sense  as  junk,  or  a  dead  and  idle 
property.  The  agreement  between  the  parties  showed  plainly 
that  they  had  included  everything  in  the  valuation  of  the  prop- 
erty except  the  franchise  value,  going  concern  value  in  the  sense 
of  development  cost,  bond  discount,  and  brokerage,  and  it  is  evi- 
dent that  the  master,  in  making  his  allowance  for  this  item,  made 
it,  not  for  the  purpose  of  making  a  distinction  between  junk  and 
live  value,  but  in  order  to  add  to  his  valuation  an  allowance  for 
development  cost  somewhat  analogous  to  the  procedure  earlier 
adopted  by  the  Wisconsin  Public  Utilities  Commission. 

In  any  case^  where  a  plant  is  fully  valued  upon  the  cost  of  re- 
production basis,  the  allowance  of  any  element  for  development 
cost  cannot,  in  a  judicial  proceeding,  be  reasonably  sustained  for 
the  reason  that  such  a  utility  is  entitled  to  a  reasonable  rate  of 
return  upon  its  plant  from  the  day  it  goes  into  operation,  and  the 
court  does  not  take  into  consideration  at  all  that  there  may  be 
lean  years  before  the  fat  ones.  Therefore  a  court  in  a  rate  case 
has  nothing  to  do  with  any  increment  to  the  actual  value  of  the 
plant  acquired  by  the  successful  operation  of  it,  nor  in  a  case  of 
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valuation,  where  the  cost  of  the  plant  and  its  historical  develop- 
ment is  determined,  does  the  court  add  anything  to  its  capitaliza- 
tion for  rateniaking  purposes  for  its  unsuccessful  years,  nor  de- 
duct anj1;hiiig  for  its  successful  ones. 

This  view  has  full  support  in  the  Minnesota  Rate  Cases,  230 
U.  S.,  where  the  court  on  page  454,  33  Sup.  Ct.  Rep.  on  page  762 
(57  L.  ed.  1511,  48  L.R.A.[]Sf.S.]  1151,  Ann.  Cas.  1916A,  18), 
says: 

"It  is  clear  that  in  ascertaining  the  present  value  we  are  not 
limited  to  the  consideration  of  the  amount  of  the  actual  invest- 
ment.    If  that  has  been  reckless  or  improvident,  losses  may  be 
sustained  which  the  community  does  not  underwrite.     As  the 
( ompany  may  not  be  protected  in  its  actual  investment,  if  the 
value  of  its  property  be  plainly  less,  so  the  making  of  a  just  re- 
turn for  the  use  of  the  property  involves  the  recognition  of  its 
fair  value  if  it  bo  more  than  its  cost.     The  property  is  held  in 
private  ownership  and  it  is  that  property,  and  not  the  original 
(M)st  of  it,  of  which  the  owner  may  not  be  deprived  without  due 
process  of  law.    But  still  it  is  property  employed  in  a  public  call- 
ing, subject  to  governmental  regulation  and  while  under  the 
guise  of  such  regulation  it  may  not  be  confiscated,  it  is  equally 
true  that  there  is  attached  to  its  use  the  condition  that  charges  to 
he  public  shall  not  be  unreasonable.    And  where  the  inquiry  is  as 
to  the  fair  value  of  the  property,  in  order  to  determine  the  reason- 
jibleness  of  the  return  allowed  by  the  ratemaking  power,  it  is  not 
admissible  to  aUrihuie  to  the  property  owned  by  the  carri-er  a 
fipecvlative  increment  of  value,  over  the  amount  invested  in  it 
and  beyond  the  value  of  similar  property  owned  by  others,  solely 
by  reason  of  the  fact  th<U  it  is  used  in  the  pvhlic  service.    Thai 
woidd  be  to  disregard  the  essential  conditions  of  the  pxdylic  use, 
and  to  m<}ike  the  public  use  destructive  of  the  public  right," 
C Italics  mine.) 

And  again  on  page  458  of  280  TJ.  S.,  on  page  764  of  33  Sup. 
Ct  Rep.  (57  L.  ed.  1511,  48  L.R.A.[N.S.]  1151,  Ann.  Cas. 
1916A,  18,  it  is  said: 

"It  must  be  remembered  that  we  are  concerned  with  a  charge 

of  confiscation  of  property  by  the  denial  of  a  fair  return  for  it5 

use;  and  to  determine  the  truth  of  the  charge  there  is  sought 

to  be  ascertained  the  present  value  of  the  property.    The  realizOr 
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Hon  of  the  benefits  of  property  must  always  depend  in  large  de- 
gree on  the  ability  and  sagacity  of  those  wJio  employ  it,  hut  the 
appraisemerd  is  of  an  instrument  of  public  serrice,  as  properly, 
and  not  of  the  skill  of  the  users."     (ftalios  mine.) 

I  have  already  in  this  opinion  quoted  from  212  U.  S.  the 
proposition  that  the  present  valuation  cannot  be  enhanced  by 
errors  of  losses  in  the  past.  I  think  it  clear,  therefore,  that  if  the 
court,  as  a  basis  for  inhibiting  legislative  action,  should  add  to 
the  property  a  purely  speculative  increment  of  going  concern 
upon  the  view  that  the  public,  by  using  the  property,  has  in- 
creased its  value.  It  would  be  doing  what  the  Supreme  Court 
has  forbidden;  that  is,  it  would  disregard  the  essential  condi- 
tions of  the  public  use,  and  "make  the  public  use  destructive  of 
the  public  right/'  In  short,  when  "going  concern"  is  stripped 
of  its  involvement  and  obscurity,  its  attractive  names  and  titles, 
it  presents  itself  on  the  one  hand  where  the  past  record  of  the 
utility  has  been  profitable,  as  nothing  more  than  good  will, 
which  the  courts  have  always  refused  to  allow,  and,  on  the  other 
hand,  where  the  past  record  has  been  unprofitable,  as  nothing 
more  than  an  effort  to  capitalize  errors  and  misfortunes,  as  to  the 
impropriety  of  which  the  decisions  of  the  Supreme  Court  are 
equally  clear. 

The  confusion  which  has  resulted  in  this  matter  is  that  which 
springs  from  the  failure  to  distinguish  the  essential  principle  in- 
volved in  these  rate  controversies,  that  a  utility  is  entitled  to 
earn  on  its  property  a  fair  return,  and  that  the  rates  can  neither 
be  increased,  on  the  one  hand,  hy  the  fact  that  the  company  has 
enjoyed  a  profitable  business,  nor  decreased,  on  the  other  hand, 
by  the  fact  that  its  business  has  been  unprofitable,  either  because 
of  the  lack  of  support  of  the  utility  by  the  people  of  the  com- 
munity, or  of  any  other  untoward  features  which  would  gravely 
affect  the  company,  if  its  property  were  valued  for  the  purpose  of 
bargain  and  sale. 

I  think  this  is  best  illustrated  in  the  case  of  Denver  v.  Denver 
Union  Water  Co.  246  U.  S.  178,  191,  P.U.R19180,  640,  38 
Sup.  Ct.  Rep.  278,  62  L.  ed.  649,  where  it  was  sought  to  dimin- 
ish the  return  to  which  the  company  was  entitled  by  the  fact  that 
it  was  operating  without  a  franchise.  The  majority  of  the  Su- 
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preme  Court  denied  this  contention,  saying  on  page  190  of  246 
U.  S.,  on  page  282  of  38  Sup.  Ct.  Rep.  (62  L.  ed.  649) : 

'There  can  be  no  question  of  the  company's  right  to  adequate 
compensation  for  the  use  of  its  property  employed,  and  neces- 
sarily employed,  in  the  public  service,  nor  can  it  be  doubted  that 
the  property  must  be  valued  as  property  in  use.  It  involves  a 
practical  contradiction  of  terms  to  say  that  property  useful  and 
actually  used  in  a  public  service  is  not  to  be  estimated  as  having 
the  value  of  property  in  use,  but  is  to  be  reckoned  with  on  the 
basis  of  its  'junk  value.'  Nor  is  the  question  of  value  for  pres- 
ent purposes  greatly  affected,  if  at  all,  by  the  fact  that  there  is 
neither  right  nor  obligation  to  continue  the  use  perpetually,  or 
for  any  long  period  that  may  be  defined  in  advance.  The  rea- 
son is  not  obscure.  The  cost  and  detriment  to  $,  property  owner 
attributable  to  the  use  of  his  property  by  the  public,  and  the 
value  of  the  service  rendered  by  the  property  to  the  public,  are 
measured  day  by  day,  month  by  month,  year  by  year,  and  are 
little  influenced  by  the  question  how  long  the  service  is  to  con- 
tinue. The  cost  of  the  service  includes  the  use  of  the  plant,  but, 
ordinarily,  not  its  destruction,  except  through  the  slow  processes 
of  wear  and  tear  and  obsolescence,  for  which  graduated  depre- 
ciation allowances  are  made.  The  whole  calculation  is  a  matter 
of  income,  not  capital,  accounting ;  and  the  cost  and  value  of  the 
use  of  a  given  property  for  a  stated  period  is  the  same  whether 
the  use  is  to  be  continued  after  the  expiration  of  the  period  or 
not." 

In  short,  the  real  question  here  is  the  value  of  the  plant  in 
operation,  and  this  value  should  be  the  same  for  ratemaking  pur- 
poses, whether  its  past  history  has  been  successful  or  unsuccess- 
ful. I  have,  therefore,  sustained  the  exception  to  this  feature  of 
the  master's  report,  and  have  myself  valued  the  property,  as  I 
think,  in  the  light  of  the  evidence,  it  should  be  valued,  as  a  com- 
plete and  going  concern,  useful  and  ready  to  serve  the  public, 
with  its  organization  perfected  and  in  shaps,  and  its  public 
ready  and  waiting  to  be  served. 

Rate  of  Annvjal  Depreciation. 

The  sixth  exception  of  the  defendants  challenges  the  master's 
depreciation  allowance.     This  I  sustain,  for,  though  I  approve 
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the  rate  adopted  by  the  master,  the  application  of  that  rate  to  the 
^alue  found  by  me  will  necessarily  produce  a  different  sum  for 
depreciation  allowance. 

Income  Tax. 

[7]  The  seventh  exception  of  the  defendants  goes  to  the  allow- 
ance of  income  tax,  and  neither  counsel  have  cited  me  to  any  de- 
c-ision  by  the  Supreme  Court  on  this  point,  and  outside  of  the 
c»pinion  of  Judge  Hand,  in  267  Fed.,  supra,  I  have  found  no 
court  expression  on  the  subject. 

It  is,  therefore,  as  far  as  this  court  is  concerned,  an  open  mat- 
ter, and  I  am  of  the  opinion  that  no  reasonable  theory  permits 
its  allowance.  Doctrinaires  and  writers  upon  tax  subjects  all 
agree  that  the  income  tax  is  designed  to  bear  directly  upon  the 
s'ubject  in  such  a  way  as  that  its  incidence  cannot  be  shifted  to 
others.  In  view  of  the  steadily  rising  complaint  against  these 
taxes  as  in  part  responsible  for  higher  costs,  because  their  in- 
cidence is  shifted  to  the  general  public,  I  would  be  rash,  where 
not  compelled  to,  to  undertake  to  decide  whether  in  practice  the 
theory  of  the  doctrinaire  works  out;  but  I  think  it  cannot  be 
doubted  that  it  was  the  purpose  of  the  states  in  adopting  the 
amendment  to  the  Constitution,  and  of  Congress  in  imposing  the 
tax,  that  the  tax  should  operate  directly  as  a  charge  against  as- 
certained earnings,  and  not  in  any  sense  to  be  a  direct  tax  on 
property,  and  it  was  anticipated  and  supposed  that  persons  sub- 
ject to  it  should  have  their  earnings  diminished  to  the  extent  of 
this  tax.    Counsel  on  page  47  of  their  brief  say: 

"It  must  be  borne  in  mind  in  this  connection,  that  the  Gal- 
veston Electric  Company  is  a  public  service  corporation,  and  that 
the  Constitution  guarantees  it  a  fair  retura  upon  the  value  of  its 
property." 

This  statement  is  wholly  erroneous,  and  must  have  been  made 
without  thought.  The  Constitution  makes  no  guarantee  to  the 
complainant,  except  to  protect  against  legislation  which  would 
deprive  the  company  of  the  right  to  charge  rates  adequate  to  pro- 
duce a  fair  rate  of  return.  If  counsel's  major  premise  that  the 
Constitution  guarantees  a  fixed  net  for  return  were  correct,  his 
conclusion  is  right,  but  that  this  proposition  is  unsound  is  mani- 
fest. Certainly  the  Constitution  does  no  more  than  to  say  to  the 
P.U.R.1921D. 


Digitized  by 


Google 


570  UNITED  STATES  DISTRICT  COURT. 

complainant  that  the  Legislature  cannot  force  it  to  operate  at 
such  rates  as  will  deprive  it  of  a  return  similar  to  that  enjoyed 
generally  by  enterprises  in  that  community.  The  basis  of  the  rate 
of  return  is  arrived  at  by  analogy  to  earnings  of  other  enterprises 
in  the  community,  all  of  which  on  their  8  per  cent  return  pay  in- 
come tax.  It  certainly  cannot  be  that  the  courts,  in  declaring 
that  the  right  to  a  fair  return  could  not  be  abridged,  intended  to 
create  a  more  favored  class  out  of  public  utility  concerns,  so  as 
to  allow  them  to  receive  their  8  per  cent  free  of  income  tax,  while 
all  other  persons  in  the  vicinity  who  receive  the  same  per  cent 
have  to  pay  it. 

The  tenth  and  last  exception  of  complainant  I  must  neces- 
sarily overrule,  in  view  of  my  action  on  the  preceding  exceptions. 

Resvlt  of  Rulings  on  Exceptions, 

The  revision  of  the  figures  of  the  master,  in  the  light  of  the 
rulings  upon  the  exceptions,  produces  the  following  result,  which 
will  be  taken  by  me  as  correct  for  the  decision  of  this  case : 

From  the  agreed  historical  reproduction  cost  of  the  property 
actually  in  service  of  $1,715,825,  taken  by  the  master,  since  I 
have  disallowed  both  the  items  of  grade  raising  and  brokerage, 
deducting  $142,281  for  grade  raising,  including  engineer's  cost 
in  connection  with  it,  and  allowing  nothing  for  brokerage,  I 
take  as  the  base  value  of  the  property  $1,573,544. 

To  the  base  value  the  master  added  33;^  per  cent  of  the  depre- 
ciable items,  and  in  this  I  have  sustained  him.  Since,  however, 
I  also  sustained  complainant's  exception  to  the  master's  failure 
to  appreciate  the  overhead  items  which  enter  into  the  total  cost, 
I  determine  the  amount  of  appreciation  by  deducting  only  $282,- 
000  for  the  items  of  working  cost,  real  estate,  and  additions  to 
the  property  since  January  1,  1915,  thus  reaching  for  my  figure, 
for  the  value  of  the  depreciable  items  on  the  basis  of  historical 
reproduction  cost,  $1,291,325. 

Appreciating  these  items,  as  the  master  did,  by  33^  per  cent, 
of  $240,441,  I  reach  a  total  of  the  present  day  value  of  deprecia- 
ble items  of  $1,721,766.  Now,  restoring  to  my  total  the  items 
aggregating  $282,000,  a  figure  is  reached  by  me  for  the  unde- 
preciated value  of  the  plant  of  $2,013,985,  a  figure  very  close  to 
that  adopted  by  the  master  of  $2,167,805. 
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Deducting  from  this  figure  the  accrued  depreciation  used  by 
the  master  of  $620,000,  and  declining,  as  I  have,  to  add  any- 
thing for  going  concern  value,  I  reach  as  the  value  of  the  plant 
of  complainant,  now  in  the  service  of  the  public,  the  figure  of 
$1,493,985,  in  lieu  of  which,  since  these  figures  are  at  best  esti- 
mates, and  even  figures  are  easier  to^  deal  with,  I  take  the  figure 
uf  $1,500,000  as  that  value  of  complainant's  plant  for  ratemak- 
ing  purposes  which,  in  my  opinion,  the  evidence  satisfactorily 
sustains.  This  value  assumed,  and  the  other  factors  in  the  rate 
problem  being  practically  undisputed,  the  following,  set  up  on 
the  record  taken  before  the  master,  results : 

Operating   income    $548,477 

Operating   expenses   aUowed   by   the   master,    less   main- 
tenance       $314,073 

Maintenance   (master's  figure)    80,322 

Depreciation  aUowed,  4  per  cent  on  $1,300,000 52,000 

Taxes  excluding  income  taxes   29,000 

$475,395 

[8]  Deducting  this  sum  from  the  operating  income  will  leave 
a  net  return  of  $73,082,  a  return  on  the  assumed  value  of  $1,- 
500,000  of  approximately  5  per  cent,  which  return  is  undoubted- 
ly less  than  the  law  regards  as  fair,  and  requires,  nothing  else 
appearing,  that  the  ordinance  be  enjoined. 

It  remains  to  inquire  whether  the  operating  expenses  and 
inaintenance  allowed  by  the  master  were  not  excessive,  and 
whether  the  additional  evidence  adduced  before  me,  covering  the 
period  from  July  1  to  December  31,  requires  a  different  conclu- 
sion. 

I  find  nothing  in  the  additional  evidence  as  to  price  trends  and 
changes  to  cause  a  change  in  the  figures  taken  by  me  for  the 
value  of  the  plant.  On  the  contrarj',  the  additional  evidence  but 
confirms  my  original  view  that  the  master,  "in  the  exorcise  of  a 
reasonable  judgment,  having  its  basis  in  a  consideration  of  all 
the  relevant  facts,"  correctly  arrived  at  his  physical  plant  value, 
so  that  the  factors  in  the  problem  of  (1)  depreciation  reserve, 
and  (2)  rate  of  return,  to  which  the  plant  is  entitled,  will  be  con- 
stant. 

However,  turning  to  the  matter  of  operating  return  or  revenue 
produced  by  the  ordinance  complained  of,  in  the  light  of  the  ad- 
ditional evidence,  I  find  that  for  the  last  six  months  since  June 

30,  1920,  the  property  has  been  producing  revenue  at  the  rate  of 
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$618,000  per  animin,  as  against  the  return  of  $548,477  which 
the  master  took  as  the  l)asis  of  his  report,  and  it  at  once  becomes 
evident   that,    unless   properly   chargeable  operating   costs    and 
maintenance  have  increased  likewise,  or  the  operating  return  for 
the  six  months  ending  December  30,  1J):^1,  are  no  fair  criterion 
for  the  future,  the  earnings  will  be  adequate  to  save  the  ordi- 
nance from  the  confiscation  charge  leveled  against  it,  for,  deduct- 
ing Ihe  ascertained  total  of  expenses,  including  the  depreciation 
allowance,  to  wit,  $475,595,  used  from  the  above,  the  estimated 
operating  total  for  the*  fiscal  year  ending  June  30,  1921,  we  have 
a  net  revenue  of  $142,405,  or  approximately  9  J  per  cent  of  the 
valuation. 

That  this  increase  is  not  sporadic  is  evidenced  by  the  fact 
that  the  property  has  been  showing  a  steady  increase  in  earn- 
ings; the  12  months  ending  December  30,  1920,  showing  a  re- 
turn of  $581,418.33,  as  against  $519,034.45  for  the  previous  cal- 
endar year. 

Turning  first  to  the  matter  of  operating  expenses  and  mainte- 
nance set  up  by  the  company  for  the  six  months  period  ending 
Decembei*  31,  1920,  we  find  a  claimed  six  months  operating  ex- 
pense of  $205,971,  which,  after  deducting  $29,500  for  valuation 
( xpense,  will  produce  on  the  same  basis  amiually,  a  total  of  oper- 
ating expenses  and  maintenance  of  $334,000,  or  an  excess  of 
$40,000  over  the  figures  used  by  the  master  and  taken  by  me  in 
arriving  at  the  assumed  net  return  of  $142,405  for  the  year  end- 
ing June  30,  1921. 

It  will  be  noted  that  this  assumes  a  maintenance  charge  of 
$12,000  in  excess  of  the  allowance  by  the  master,  and  an  operat- 
ing charge  of  $28,000  in  excess,  notwithstanding  the  fact  that  as 
shown  by  the  figures  furnished  by  the  company  the  largest  labor 
and  material  increases  occurred  with  tlu^m  in  1918,  and  not- 
withstanding the  further  fact  that  index  figures  for  1918,  when 
the  maintenance  charge  was  only  $40,000,  show  an  average  of 
196;  for  1919,  an  average  of  212;  for  1920,  an  average  of  248; 
and  for  December,  1920,  an  index  figure  of  189.  In  other  words, 
while  the  maintenance  for  1918  was  $40,000,  in  which  year,  as 
stated  by  counsel  for  complainant  and  show-n  by  the  commodity 
indices,  the  rate  of  increase  in  the  prices  of  material  and  labor 
was  most  rapid,  and  the  maintenance  for  that  part  of  1919,  be- 
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fore  the  rate  litigation  commenced,  was  $64,000,  the  mainte- 
nance for  that  portion  of  1919  during  whicli  this  rate  contro- 
versy was  at  issue  increased  100  per  cent,  with  an  increase  in 
index  figures  of  only  16  points,  or  less  than  10  per  cent,  and  the 
'increase  for  1920  was  136  per  cent,  with  an  increase  over  1918 
index  costs  of  only  25  per  cent. 

It  is  plain,  therefore,  that  the  explanation  of  this  increased 
maintenance  upon  the  theory  of  increase  over  1918  labor  and 
material  cost  will  not  do,  and  the  explanation  for  the  continu- 
ing increase,  in  excess  of  the  reasonable  addition  caused  by  in- 
crease in  prices  must  be  found  in  the  fact  that  during  the  period 
of  this  enormous  maintenance  the  investigation  has  been  under- 
way. 

This  is  emphasized  and  made  more  certain  by  the  fact  that 
operating  costs,  once  spent,  are  spent,  and  cannot  go  into  the 
building  and  strengthening  of  the  property,  for  though  they  have 
been  subject  to  exactly  the  same  increases,  and  in  fact,  perhaps, 
to  larger  increases  than  maintenance,  since  maintenance  includes 
both  material  and  labor,  they  have  not  increased  in  anything  like 
the  same  ratio.  I  am  therefore,  in  my  opinion,  not  niggardly, 
but  overliberal  in  allowing  to  the  company  for  annual  mainte- 
nance the  sum  of  $70,000,  a  sum  75  per  cent  in  excess  of  its  nor- 
mal or  average  of  $43,000  for  the  past  12  years*  from  1907  to 
1918,  inclusive,  and  more  than  5  per  cent  of  the  depreciable 
value  of  its  property. 

As  to  the  operating  costs,  I  think  it  clear  that  they  are  also  ex- 
cessive as  a  guide  to  the  future,  though,  as  I  have  stated  above, 
nothing  like  as  much  so  as  was  the  case  with  maintenance.  I 
shall  not  undertake  to  fix  a  definite  figurq  for  this  operating  cost, 
but  find  it  sufficient  for  the  purposes  of  this  case,  to  note  my  view 
that  no  such  increased  expenses  as  here  estimated  will  properly 
occur  for  the  fiscal  year  ending  June  30,  1921,  and  that  there  is 
nothing  in  the  operating  and  maintenance  expense  of  the  com- 
pany to  produce  the  view  that,  in  the  light  of  the  actual  earnings 
of  the  company,  this  ease  is  so  free  from  doubt  as  to  authorize 
judicial  interference  with  a  legislative  act. 

I  am  not  unmindful  of  the  suggestion  of  counsel  for  complain- 
ant, supported  by  the  statement  of  earnings,  that  the  last  six 
months  of  the  year  is  ordinarily  a  larger  earning  period  than  the 
P.U.R.1921D. 
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first  six  months,  and  that  a  better  criterion  for  test  purposes  is 
the  experience  of  a  whole  year  rather  than  a  half  year. 

To  this  suggestion  it  is  snflScient  to  reply  that,  while  this  is 
true  of  operating  returns,  it  is  also  true  of  operating  expenses, 
and  that,  while  I  concur  with  complainant  in  the  view  that  a  part 
of  the  increased  earnings  for  the  six  months  period  ending  De- 
cember 30  is  due  to  the  nature  of  the  period  under  observation,  it 
is  undoubtedly  true,  as  shown  by  the  statements  submitted  by 
the  company,  that  a  larger  part  of  this  increase  is  caused  by  gen- 
eral, not  seasonal  increased  earning  power  of  the  company.     For, 
while  it  is  true  that  the  last  six  months  of  1917  produced  a  great- 
er revenue  than  the  first  six  months  of  that  same  year,  it  is  also 
true  that  the  first  six  months  of  1918  produced  moi-e  than  the  last 
six  months  of  1917,  that  the  first  six  months  of  1919  produced 
more  than  the  last  six  months  of  1918,  and  that  the  first  six 
months  of  1920  produced  within  $5,000  as  much  as  the  last  six 
months  of  1919,  so  that  while  it  is  reasonably  certain  that  the 
last  six  months  will  produce  more  than  the  first  six  months  of 
the  same  year,  it  is  as  certain  that  the  first  six  months  of  the  year 
following  will  maintain  the  standard  set  by  the  last  six  mouths 
of  the  year  preceding,  and  perhaps  do  somewhat  better.     This, 
together  with  the  fact  that  the  operating  ratio,  which  has  shown 
an  abnormal  increase  through  the  years  1917,  1918,  1919,  and 
1920,  will  undoubtedly  better  itself  in  the  coming  year,  not  only 
through  a  slacking  up  in  the  rise  of  labor  and  material  costs,  but 
through  the  greater  efficiency  of  labor,  becoming  increasingly  evi- 
dent in  all  lines,  will  more  than  counterbalance  any  error  in  al- 
lowing too  large  an  influence  to  the  six  months  experience  ending 
December  30,  1920.      . 

[9]  With  this  view  it  is  not  necessary  for  me  to  state  whether 
the  ordinance  will,  in  my  opinion,  produce  exactly  8  per  cent  or 
a  little  more  or  a  little  short  of  it.  It  is  enough  to  say  that  on 
the  whole  case  I  am  not  satisfied  that  the  ordinance  produces  a 
return  so  plainly  inadequate  as  to  justify  this  court  in  interfer- 
ing with  the  action  of  the  municipality  in  the  exercise  of  its  rate- 
making  function,  and  that  the  injunction  prayed  for  will  be 
denied  upon  a  decree  so  drawn  as  to  permit  the  complainant  to 
again  apply  as  it  may  be  advised,  should  the  actual  experience  of 
the  future  prove  the  prophecy  false,  and  the  municipality  be 
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derelict  in  extending  the  relief  which,  under  the  facts,  it  ought  to 
grant. 

On  Motion  for  Rehearing. 

OomplainantB  have  filed  a  petition  for  rehearing,  seeking  to 
secure  a  reversal  of  certain  of  the  positions  taken  by  the  court  in 
the  former  opinion.  The  matters  stressed  in  the  motion  are 
the  court's  treatment  of  the  items  of  grade  raising,  brokerage,  de- 
preciation, going  concern  value,  operating  expenses,  and  mainte- 
nance. On  these  points  counsel  for  the  complainant  and  the  city 
have  filed  interesting  and  able  briefs. 

I  have  concluded  that  the  motion  is  well  taken  on  the  matter 
of  grade  raising,  and  that  that  item  should  be  allowed. 

As  to  brokerage  and  going  concern  value,  I  adhere  to  my  for- 
mer ruling,  and  as  to  annual  depreciation  I  find,  after  consulting 
the  briefs  of  both  parties,  that  I  erred  in  the  treatment  of  it  in 
the  main  opinion,  but  that  the  error  was  as  much  against  the  city 
as  against  complainant. 

Grade  Raising. 

[10]  In  the  original  opinion  in  this  case  I  stated: 

"On  the  oral  argument  of  this  case,  not  correctly  apprehend- 
ing the  nature  of  this  allowance,  and  thinking  it  occupied  the 
position  of  a  fill  or  ordinary  embankment,  it  was  my  impression 
that  the  master  was  correct." 

I  have  returned  to  the  opinion  which  I  entertained  on  the  oral 
argument,  and  will  allow  this  item ;  it  having  been  made  to  con- 
clusively appear  to  me  that  this  expense  has  nowhere  been  al- 
lowed here,  nor  does  it  appear  in  any  other  place  in  the  valuation 
of  the  company's  property. 

I  am  also  clearly  of  the  opinion  that  there  is  nothing  in  the 
reproduction  theory  which,  properly  applied,  requires  the  disal- 
lowance, nor  is  this  in  any  true  sense  a  ca^e  of  property  lost, 
demolished,  or  destroyed  by  storm. 

There  will  therefore  be  added  to  the  valuation  of  the  property 
$142,000  heretofore  deducted  by  me  on  this  score. 

Goingr  Concern. 

[11]  Nothing  in  the  briefs  or  arguments  of  the  parties  has 
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caused  me  in  any  manner  to  change  by  opinion* on  this  point; 
but,  while  a  rereading  of  my  opinion  on  this  feature  leaves  me  in 
no  doubt  or  uncertainty  as  to  what  was  meant  thereby,  it  is  evi- 
dent from  the  brief  of  complainant  that  the  views  of  the  court 
on  this  score  have  been  misapprehended,  since  complainant  treats 
the  action  of  the  court  as  a  refusal  to  allow  anything  for  going 
value.  A  few  words  on  this  score  in  the  light  of  the  agreement  of 
the  engineers  of  the  parties,  may  serve  to  make  clear  what  the 
court  intended  to  hold. 

On  October  11,  1920,  the  two  engineers  representing  the  liti- 
gants made  an  agreement  in  which  they  stated : 

"The  estimated  undepreciated  cost  of  reproduction  of  the  rail- 
way property  of  said  company  on  the  historical  basis,  exclusive  of 
franchise  value,  going  concern  value  (development  cost),  bond 
.  discount,  and  brokerage  fee,  is  $1,720,000  as  of  June  30,  1920. 
This  estimate  is  made  as  nearly  as  possible  on  the  basis  of  the 
prices  which  were  in  effect  at  the  time  of  construction  of  the  com- 
ponent elements  of  the  property,  except  for  lands  and  right  of 
way,  which  are  estimated  at  their  present  value. 

"The  above-stated  estimate  of  $1,720,000  includes  a  total  of 
$202,000  of  overhead  charges  to  cover  the  following  items :  En- 
gineering and  superintendence,  law  expenses,  interest  during 
construction,  injuries  and  damages  due  to  construction  work, 
general  expense  and  organization  costs,  but  exclusive  of  bond  dis- 
count and  brokerage  fee." 

The  master,  in  his  disposition  of  the  matter,  headed  his  allow- 
ance "Development  Cost."  The  court  in  the  former  opinion 
did  not  hold  that  the  plant  should  not  be  valued  differently  be- 
cause of  its  being  a  going  concern,  but,  on  the  contrary,  declared 
that  there  should  be  an  allowance  made  for  that  fact.  What  the 
court  did  refuse  to  allow  was  the  addition  made  to  the  plant's 
value  by  the  master  on  the  score  of  "development  cost ;"  it  being 
apparent  from  their  stipulation  that  the  engineers  of  the  parties, 
in  fixing  the  value  which  they  did  fix,  had  valued  the  plant  as 
an  operating,  going  entity,  and  had  merely  excluded  from  it  that 
kind  of  going  concern  value  which  was  expressed  by  the  terms 
which  they  placed  in  parenthesis  for  definition,  "development 
cost." 
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Depreciation, 

[12]  In  this  matter  it  is  plain,  from  the  briefs  of  both  sides, 
that  the  court  has  fallen  into  errors,  both  mathematical  and  other- 
wise, the  first  of  which  was  in  the  failure,  through  oversight,  to 
add  to  the  depreciable  items  the  $131,000  of  depreciable  prop- 
erty which  have  been  added  to  the  system  since  1914.  This 
amount  should,  of  course,  have  been  added  to  the  total  of  the  de- 
preciables  for  the  purpose  of  arriving  at  the  annual  amount. 

In  addition  to  this  oversight,  the  court  has  erred  in  figuring 
the  overheads  into  the  amount  on  which  the  annual  rate  of  depre- 
ciation should  be  allowed.  The  master,  in  appreciating  the  his- 
torical reproduction  cost  by  33^  per  cent,  declined  to  allow  any 
appreciation  upon  the  overhead  items  other  than  engineering 
cost.  This  action  was  excepted  to  by  complainants,  and  not  only 
was  this  exception  Jby  the  court  sustained,  but  when  the  value  of 
the  depreciables  was  set  up,  for  the  purpose  of  arriving  at  the 
proper  amount  as  depreciable  annuity,  the  sum  of  the  overheads 
was  added  in. 

In  its  reply  brief  to  the  petition  for  rehearing  the  city  vigor- 
ously attacks  the  action  of  the  court  as  erroneous  in  both  these 
particulars,  and  I  have  reached  the  conclusion  that  its  position 
in  part  is  well  taken.  I  still  adhere  to  the  original  views  ex- 
pressed, that  in  appreciating  the  property  the  amount  of  the  over- 
licad  items  should  also  be  appreciated;  but  I  think  it  entirely 
clear  that  the  sum  of  the  overheads  should  not  appear  at  all  in 
the  depreciable  property  on  which  an  annuity  rate  is  figured. 
That  the  paradox  involved  in  this  statement  is  apparent,  and  not 
real,  will,  I  think,  appear  upon  the  slightest  reflection. 

The  record  shows  that  the  overheads,  such  as  interest  during 
construction,  engineering,  law  expenses,  etc.,  were  arrived  at  by 
the  parties  by  taking  a  certain  percentage  upon  the  estimated 
cost  of  the  physical  properties.  It  must  necessarily  follow,  then, 
that,  if  the  physical  properties  entering  into  the  cost  of  the 
property  are  appreciated,  the  overhead  items  will  be  correspond- 
ingly increased,  as  the  necessary  result  of  applying  the  same  per- 
centage figures  to  the  increased  amount  of  money  involved.  Or, 
putting  it  otherwise,  for  the  purpose  of  this  calculation,  the 
synthetic  process  is  employed,  and  the  overheads  are  not  treated 
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as  distinct  items,  but  as  parts  of  a  complete  whole^  and  while  I 
do  not  find  that  the  items  of  overhead,  such  as  interest  during 
construction,  have  appreciated  in  cost,  or  that,  viewed  as  itema 
apart  from  the  physical  property,  there  should  be  any  apprecia- 
tion applied  to  them,  I  do  find  that,  when  the  base  which  is  used 
to  find  the  amount  of  these  items  by  the  application  of  per- 
centage is  increased,  the  sum  of  these  items  must  necessarily  it- 
self increase. 

On  the  other  hand,  when  the  matter  of  establishing  the  depre- 
ciation annuity  is  considered,  the  analytic  process  is  employed, 
and  the  sum  total  of  the  value  of  the  plant  is  resolved  into  its 
constituent  items,  so  as  to  select  those  items  making  up  the  whole 
which  are  susceptible  to  depreciation.  Under  the  influence  of 
this  process  it  is  clear  that  the  overhead  items  must  be  discarded 
in  arriving  at  the  annual  depreciation  allowance. 

That  this  disposition  is  sound  as  to  such  items  as  interest  dur- 
ing construction,  organization  expense,  law  expense,  etc.,  admits 
of  no  doubt,  because  under  no  kind  of  theory  could  they  be  sup- 
posed to  be  subject  to  depreciation,  and  what  doubt  might  arise 
with  reference  to  the  propriety  of  including  engineering  charges 
in  these  figures  is  at  once  dissipated  when  it  is  considered  that 
the  property  will  not  b^  constructed  again  as  an  entirety,  but  is 
to  be  kept  up  by  annual  renewals  from  time  to  time  made,  so  that 
engineering,  and  other  such  overheads  caused  by  the  assembling 
of  the  plant,  will  not  have  to  be  provided  against,  because  they 
will  not  be  again  incurred. 

In  short,  while,  if  the  object  of  the  depreciation  annuity  were 
to  provide  a  fund  suflicient  at  the  end  of  a  period  of  years  to  re- 
place the  plant  as  an  entirety,  the  percentage  ought  to  be  figured 
on  the  entire  cost  of  the  plant,  including  the  overheads  necessari- 
ly incurred  in  assembling  it,  since  the  object  is  otherwise,  and 
merely  contemplates  the  provision  of  a  fund  out  of  which  annual 
lenewals  and  replacements  can  be  made,  none  of  these  items 
ought  to  be  considered  in  arriving  at  the  annuity  rate,  for  the 
same  organization  which  runs  the  plant,  the  expense  of  which  is 
provided  for  in  the  annual  operating  expenses,  looks  after,  pro- 
vides forj  and  takes  care  of  the  renewals. 

The  result  of  these  views  requires  the  complete  rejection  by 
the  court  of  the  figure  of  $1,300,000,  taken  in  the  original  opin- 
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ion  as  the  basis  for  the  4  per  cent  depreciation  annuity,  and  the 
substitution  therefor  of  the  correct  figure,  $1,000,000,  which  is 
arrived  at  in  accordance  with  these  views,  to  which  must  be 
added  $131,000  of  new  physical  items  overlooked  by  the  court  in 
the  former  opinion,  making  a  total  figure  for  the  basis  of  depre- 
ciation allowance  of  $1,131,000. 

Maintenance. 

[13]  In  the  original  opinion  the  excessive  increases  in  mainte- 
nance over  the  year  1918  were  disallowed  by  the  court,  and  it 
was  stated  that  an  allowance  of  $70,000  on  that  score  would  be 
liberaL  The  arguments  on  the  motion  for  rehearing  have  not 
changed,  but  have  confirmed,  that  view. 

While  the  data  before  the  court  did  not  permit  of  the  absolute 
deduction,  the  court  was  of  the  opinion  that  the  excessive  ad- 
vances in  maintenance  w^ere  explained  by  the  fact  that  mainte- 
nance had  been  confused  with  depreciation  or  replacement  ac- 
count, and  that  the  shadowy  difference  between  depreciation  and 
maintenance,  which  exists  in  some  classes  of  expenditure,  had 
disappeared,  with  the  result  that  the  company  was  charging  to 
maintenance  items  which  ought  to  have  been  taken  care  of  in 
leplacement  or  depreciation  account.  I  was  led  to  this  conclusion 
by  the  fact  that,  while  maintenance  costs  were  mounting  higher 
and  higher,  the  operating  costs  did  not  correspondingly  increase. 

Counsel  for  complainant  lay  the  difficulty  at  the  door  of  what 
they  call  "deferred  maintenance,"  and  claim  that,  unless  they  are 
now  allowed  a  sufficient  return  to  take  care  of  this  deferred  main- 
tenance, it  must  come  out  of  the  stockholders,  which  they  claim 
is  unjust.  To  this  position  the  answer  suggests  itself  that,  as  to 
maintenance  and  depreciation,  in  paraphrase  of  John  Dryden,  it 
may  be  said :  *  ^Maintenance  is  sure  to  depreciation  near  allied, 
and  thin  partition  walls  their  bounds  divide,"  and  that  if  this 
maintenance  has  been  deferred  as  much  and  as  long  as  they 
claim,  it  has  bv  this  time  become  depreciation,  and  the  total  of 
the  sums  of  deferred  maintenance  might  with  propriety  be  sub- 
tracted from  the  valuation  of  the  property,  because  the  money 
represented  in  those  figures  is  either  in  the  property  or  is  not  in 
it,  and  this  valuation  has  assumed  that  the  company's  property 

was  in  proper  repair. 
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I  am  inclined,  however,  to  the  view  that  the  disposition  of  this 
item  by  deducting  these  sums  from  the  capital  value  would  not 
be  accurate  or  just,  and  that  the  proper  disposition  of  it  is  to 
treat  it  as  what  the  company  in  fact  claims  it  is,  deferred  main- 
tenance, at  least  until  such  time  as  the  company  has  had  an  op- 
portunity to  restore  the  property  to  its  proper  operative  con- 
dition, by  putting  into  it  the  "deferred"  maintenance  called  for 
by  their  own  figures. 

Upon  no  view  of  it  should  the  public  be  required  to  pay  such 
rates  as  would  permit  the  company,  at  the  public's  expense,  to 
reestablish  its  property  in  the  condition  it  ought  to  have  been 
maintained  in.  The  language  of  the  Supreme  Court  in  the 
Knoxville  Water  Co.  Case  has  application  here: 

"If,  however,  a  company  fails  to  perform  this  plain  duty,  and 
to  exact  sufficient  returns  to  keep  the  investment  unimpaired, 
whether  this  is  the  result  of  unwarranted  dividends  upon  over- 
issues of  securities,  or  of  omission  to  exact  proper  prices  for  the 
output,  the  fault  is  its  own." 

For  there  can  be  no  difference  between  the  effort  to  increase 
the  vcdiie  of  the  property  through  a  recital  of  past  failures  to 
make  replacements,  and  the  effort  to  increase  the  rate  of  return 
in  order  to  put  back  into  the  treasury  moneys  to  take  care  of  de- 
ferred maintenance.  I  am  convinced,  therefore,  that,  whetiier 
this  excess  maintenance  is  due  to  confusing  maintenance  with 
replacement  cost,  or  to  a  condition  of  "deferred  maintenance," 
the  so-called  "actual"  maintenance  expenditure  cannot  be  al- 
lowed in  determining  whether  the  rate  is  confiscatory,  but  there 
should  be  taken  an  annual  sum,  arrived  at  upon  a  consideration 
of  all  the  factors  which  enter  into  the  problem,  in  the  light  of  the 
history  of  the  company,  and  in  that  light  I  have  allo\^ed  $70,- 
000,  which  seems  to  me  to  be  at  present  ample,  and  which,  if 
prices  continue  to  fall,  will  soon  become  itself  excessive. 

Conclvsioru 

The  effect  of  the  altered  views  as  above  expressed  requires  the 

court  to  add  to  the  actual  figures  of  my  first  opinion,  $1,483,780, 

which  a  rechecking  of  my  calculations  shows  me  is  correct,  $142,- 

281  deducted  for  grade  raising,  giving  a  figure  for  the  rate  basis 

of  $1,626,061,  instead  of  $1,500,000  as  used  in  the  former  opin- 
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ion.  It  also  requires  that,  instead  of  $1,300,000  taken  in  the 
former  opinion  as  the  value  of  the  depreciables,  there  be  taken 
for  the  basis  of  the  depreciable  annuity  $1,131,000. 

Neither  these  changes,  however,  nor  any  other  matters  called 
to  my  attention  in  connection  with  the  motion  for  rehearing,  re- 
quire a  change  of  view  as  to  the  disposition  of  the  case,  and  the 
motion  for  rehearing  will,  therefore,  except  as  otlierwise  indi- 
cated herein,  be  overruled. 


WISCONSIN  RAII^ROAD  COMMISSION. 

RE    WISCONSIN    TRACTION,    LIGHT,    HEAT    &    POWER 

COMPANY. 

[U-2286.] 

Valuation  —  Contemplated  improvements  —  Oaa, 

1.  The  cost  of  contemplated  improvementa  in  a  gas  company's 
property  were  included  in  a  valuation,  when  the  order  provided  that 
increased  rates  should  not  he  effective  until  such  improvements  were 
completed. 

Return  —  Gas  —  Amount. 

2.  A  return  of  8  per  cent  was  held  reasonable  for  a  gas  company. 
WLetum  —  Operating  expenses  —  Legal  expense  —  Promotion  of  hust" 

ness  —  Insurance, 

3.  Provisions  for  legal  expense,  promotion  of  business,  and  insur- 
ance were  adjusted  to  actual  expenditure  with  a  consideration  of 
interest  earned  by  a  reserve  accrued  for  these  purposes. 

Depreciation  —  Basis  —  OiM  —  AmounU 

4.  The  basis  for  depreciation  of  a  gas  utility  was  changed  from 
10  per  cent  of  the  gross  earnings  to  2  per  cent  of  the  depreciable  prop- 
erty value. 

Oas  —  Leakage  factor. 

5.  A  leakage  factor  of  11.8  per  cent  was  considered  high  but 
justified  on  account  of  the  large  high  pressure  send-out. 

Return  —  Operating  expenses  —  Coal  consumption. 

6.  Operating  expenses  of  a  gas  utility  were  determined  by  esti- 
mating coal  consumption  at  6.54  cubic  feet  of  gas  per  pound  of  coal 
carbonized. 

Rates  —  Oas  —  Reasonableness. 

7.  Gas  rates  were  increased  slightly  in  excess  of  the  amount  neces- 
sary to  produce  a  reasonable  return  to  compensate  for  low  estimates  of 
future  operating  costs  and  a  high  ^timate  of  return  from  the  sale  of 
residual  coke. 


[May  25,  1921.1 
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Application  for  increased  gas  rates;  increased  rates  author^ 
ized. 

By  the  Commission :  Application  in  this  matter  was  filed  on 
October  18,  1920  and  alleges  that  the  present  rates  for  gas  serv- 
ice are  inadequate  and  that  the  company  is  urgently  in  need  of 
additional  revenue. 

The  present  rates  on  file  with  the  Commission  are  as  follows : 

Per  M  cu,  ft. 

First      6,000  cubic  feet  per  month  $1.45  gross  $1.35  net 

Next     15,000  cubic  feet  per  month  1.30  gross     1.20  net 

Next     30,000  cubic  feet  per  month   1.20  gross     1.10  net 

Next     50,000  cubic  feet  per  month   1.05  gross       .95  net 

Over    100,000  cubic  feet  per  month 95  gross       .85  net 

Minimum  bills  range  from  25#  to  $1  per  month  depending  on  the  size  of 
the  meter. 

•  Hearing  in  this  matter  was  held  in  Appleton  on  November 
30,  1920  in  connection  with  applications  for  increased  rates  in 
the  electric  and  railway  departments  of  the  petitioner.    The  ap 
pearances  were  as  follows: 

For  the  applicant:  John  I.  Beggs,  A.  K.  Ellis,  and  R.  G. 
Smith ;  for  the  respondent :  Theodore  Berg,  City  Attorney,  Ap- 
pleton, John  X.  Cadby,  Consulting  Engineer,  Madison,  George 
11.  Kelley,  City  Attorney,  Neenah,  T.  E.  McGillan,  Mayor,  and 
M.  M.  Schoetz,  City  Attorney,  Menasha,  P.  A.  Glandmans,  Yil 
lage  President,  Little  Chute,  Dr.  C.  G.  Maes,  Village  President, 
Kimberly,  John  Kuester,  Superintendent,  Menasha  Municipal 
Light  &  Water  Plant,  F.  V.  Heineman,  District  Attorney, 
Outagamie  county ;  F.  E.  Sensenbrenner,  representing  Kimberly 
Clarke  Company,  John  Strange,  representing  the  John  Strange 
Paper  Company  and  Menasha  manufacturers,  E.  C.  Smith,  C/iiy 
Attorney,  Seymour,  and  Herman  Waits,  mayor  of  Sevmoiu,  J. 
P.  Frank,  representing  the  Thilmany  Pulp  &  Paper  Company, 
the  Interlake  Pulp  &  Paper  Company  and  ^lenasha  Printing  4: 
Carton  Company. 

On  the  following  day  another  hearing  was  held  at  Neenah  as 
a  result  of  a  gas  service  complaint  by  the  city  of  Xeenah.  Tlio 
appearances  at  this  time  were  as  follows : 

For  the  complainant:  B.  C.  Arnemann,  Mayor,  and  George 
H.  Kelley,  City  Attorney;  for  the  company;  John  L  Beggs,  A. 
K.  Ellis,  and  R.  G.  Smith. 
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As  a  result  of  the  second  hearing  at  which  time  the  extremely 
poor  character  of  the  gas  sen'ice  was  brought  out,  an  order  was 
issued  denying  the  company  consideration  of  its  application  for 
increased  gas  rates  until  the  service  conformed  in  a  reasonable 
manner  with  the  standards  for  this  service  as  fixed  by  the  Com- 
mission. 

Work  has  been  under  way  for  some  time  on  a  new  holder  at 
Xcenah  and  various  improvements  in  the  gas  producing  appara- 
tus at  Appleton  are  being  made.  From  the  reports  of  our  serv- 
ice department  it  appears  that  in  a  short  time  service  conditions 
at  Appleton,  at  least,  will  conform  reasonably  with  our  stand- 
ards. The  present  financial  condition  of  the  company,  which 
requires  the  refunding  of  a  bond  issue,  makes  necessary  the 
consideration  of  its  application  for  a  gas  rate  increase  as  early 
as  is  consistent  with  the  policy  of  this  Commission  in  requiring 
adequate  service  before  readjusting  rates. 

At  the  hearing  held  in  Appleton  on  November  30,  1920  ex- 
hibits showing  the  cost  of  operation  for  the  ten  month  period 
ending  October  31,  1920  were  submitted  as  evidence  indicating 
the  magnitiidc  of  the  increase  in  rates  necessary.  The  Com- 
mission has  had  made  an  audit  of  the  company's  books  for  this 
period  and  this  case  will,  therefore,  be  founded  on  the  revenues 
and  expenses  then  existing  with  the  necessary  adjustments  for 
changes  in  conditions  since. 

Property  and  Plant. 

[1]  As  a  measure  of  the  value  of  the  property  and  plant  the 
Commission  has  available  a  valuation  prepared  by  its  engineer- 
ing staff  as  of  June  30,  1916.  This  valuation  gives*  the  repro- 
duction value  at  that  time  as  $419,540  and  the  reproduction 
value  less  depreciation  $344,585.  The  reproduction  value  was 
materially  lower  than  the  book  value  at  that  time  and  we,  there- 
fore, feel  that  the  book  value  is  inflated  to  some  extent.  In  or- 
der to  determine  the  value  of  the  property  for  this  case  we  have 
added  to  the  valuation  of  June  30,  1916  the  value  of  the  net 
book  additions  to  property  up  to  December  31,  1920,  and  fur- 
ther added  the  estimated  cost  of  improvements  necessary  to  put 
the  property  in  reasonable  operating  condition.  As  the  rates  ar- 
rived at  in  this  opinion  will  not  be  effective  until  service  is  sat- 
P.U.R.1921D. 
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isf actory  it  is  proper  for  us  to  include  the  cost  of  improvements 
necessary  to  produce  this  condition.  Allowances  have  also  been 
made  for  materials  and  supplies  and  for  working  capital 

The  ratemaking  value  for  this  case  is  arrived  at  in  the  follow- 
ing table: 

Reproduction  cost  as  of  June  30,  1916  $419,540 

Net  additions  to  property  June  30,  1916-Dec.  31,  1920 73,637 

Estimated  cost  of  necessary  improvements   . . .' 124,000 

Value  of  property  and  plant  $617,177 

Allowance  for  materials  and  supplies  25,000 

Allowance  for  working  capital   20,000 

Ratemaking  value $662,177 

[2]  If  we  permit  the  usual  earning  of  8  per  cent  on  this  value 
the  company  must  obtain  an  annual  gross  income  of  $52,974. 

Operating  Revenues  and  Expenses. 

The  revenues  and  expenses  of  the  gas  department  for  the  10 
months  ended  October  31,   1920  as  shown  by  the  company's 
)ok8  were  as  foUowsrj 

Operating  Revenues: 

Ck>mmercial   earnings    $153,222.71 

Earnings  from  residuals   50,300.59 

Total   $203,523.30 

Operating  Expenses: 

Production     $155,062.67 

Distribution     10,793.31 

Commercial    3,542.96 

General    13,238.11 

Undistributed    7,918.49 

Total  of  above  expense $190,556.54 

Depreciation    20,352.34 

Taxes 9,167.84 

Total  operating  expense    $220,075.72 

Operating  deficit    16,552.42 

Nonoperating  revenue    6,040.16 

Gross  deficit   « $10,512.26 

The  above  showing  of  a  deficit  of  $10,512.26  before  any  earn- 
ing on  the  property  does  not  reflect  the  true  operating  conditions 
during  the  period.  Our  audit  indicates  that  a  number  of  adjust- 
ments must  be  made  to  the  expenses  to  correct  abnormal  reserve 
provisions. 

It  has  been  the  practice  of  the  company  to  handle  expenses 
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such  as  l^al  expense,  promotiou  of  business  expense,  insurance, 
injuries  and  damages,  taxes,  and  depreciation  on  an  accrual  basis 
by  setting  up  reserve  accounts  by  transfer  from  operation  and 
charging  actual  expenditures  to  these  reserves.  A  scrutiny  of 
these  reserve  accounts  indicates  that  the  provisions  from  opera- 
tion have  in  most  cases  been  in  excess  of  the  formal  demands  on 
the  reserves.  These  reserves  have  at  least  once  been  cleared  by 
transfer  to  surplus  so  that  it  is  necessary  to  review  carefully  the 
provisions  from  operation  if  a  correct  statement  of  expenses  is 
to  be  arrived  at 

[8,  4]  With  the  aid  of  our  audit  we  have  made  adjustments 
on  the  following  basis.  The  provision  for  legal  expense  and  pro- 
motion of  business  expense  have  been  placed  on  an  actual  ex- 
penditure basis.  The  provision  for  insurance  has  been  reduced 
one-sixth  and  the  earnings  from  the  reserve  applied  as  a  further 
reduction.  The  provision  fox  injuries  and  damages  has  been 
placed  on  an  actual  expenditure  basis  and  further  reduced  by 
the  interest  on  the  reserve  balance.  Taxes  have  been  divided  on 
the  basis  of  book  values  of  the  several  departments  with  an  ad- 
ditional allowance  for  normal  income  tax  assuming  that  a  fair 
return  on  the  property  value  is  being  earned.  The  basis  for 
depreciation  provision  has  been  changed  from  10  per  cent  of  the 
gross  earnings  to  2  per  cent  of  the  depreciable  property  value. 

The  following  table  indicates  the  company's  provisions,  or  al- 
lowances and  the  resulting  adjustments. 


Company's 
Provision. 

Commis- 
sion's 
Allowance. 

Difference. 

Increase. 

Decrease. 

Legal  expense 

Promotion   of   business 
Insurance    

$286.48 
286.48 
1,145.98 
1,145.98 
9,167.84 
20,352.34 

$387.11 

506.90 

626.81 

151.07 

9,318.78 

10,000.00 

$100.68 
220.42 

150.94 

$519.09 

Injuries    and    damages 
Taxes   

994.91 

Denreciation 

10,352.34 

Totals    

$472.04 

$11,866.34 

Net  decrease  in  oper- 
ating expenses   . . . 

11,394.30 

If  the  expenses  as  reported  by  the  company  are  reduced  br 

$11,394.30  the  gross  deficit  will  be  changed  from  $10,512.26  to  a 

gross  income  of  $882.04. 
P.U.R.1921D. 
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Adjustmeivis  necessary  to  bring  the  revenues  and  expenses  dur- 
ing the  audit  period  into  agreement  with  present  operating 
conditions. 

Since  the  audit  period  material  changes  have  taken  place  in 
the  operation  of  the  gas  plant.  The  heating  value  of  the  gas  has 
heen  reduced  from  600  B.T.U.  per  cubic  foot  to  about  561 
B.T.U.  per  cubic  foot  with  a  resulting  economy  in  operation. 
There  have  also  been  marked  changes  in  the  cost  of  material 
and  there  has  been  an  increase  in  gas  output  of  approximately 
10  per  cent. 

In  examining  into  the  efficiencies  of  operation  at  the  Appleton 
gas  plant  in  the  last  six  months  we  find  that  they  are  almost  iden- 
tical with  the  average  figures  during  the  same  period  of  all  the 
gas  plants  in  the  state  of  the  same  class.  In  determining  what 
the  probable  future  costs  will  be  we  have  used  the  actual  pro- 
duction efficiencies  obtained  recently. 

[5]  During  the  period  covered  by  the  audit  report  the  gas  sold 
was  114,596,800  cubic  feet.  If  we  increase  this  figure  by  10 
per  cent  which  appears  to  be  warranted  the  future  ten  months 
gas  sales  will  be  126,056,480  cubic  feet.  Applying  a  leakage 
factor  of  11.8  per  cent  which  is  high  but  is  probably  justified  on 
account  of  the  large  high  pressure  send-out  we  obtain  a  neces- 
sary production  of  142,921,000  cubic  feet  of  gas.  This  has  been 
separated  according  to  the  operations  during  the  audit  period  into 
72,890,000  cubic  feet  of  coal  gas  and  70,031,000  cubic  feet  of 
water  gas. 

[6]  Using  a  yield  of  5.54  cubic  feet  of  gas  per  pound  of  coal 
carbonized  the  necessary  amount  of  coal  is  6578.5  tons.  The 
present  cost  of  this  coal  is  $9  per  ton  delivered  and  including 
handling  charges.  There  may  be  variations  of  this  price  either 
up  or  down  but  we  do  not  believe  that  the  average  price  over  a 
period  of  time  will  differ  materially  from  the  above  figure. 
Using  the  unit  cost  of  $9  per  ton  the  total  gas  coal  cost  will  be 
$59,206.50. 

Under  the  standard  of  coke  production  which  has  been  main- 
tained for  the  last  half  year  there  will  be  4,539  tons  produced. 
Of  this  amoimt  1,204  tons  will  be  required  for  bench  fuel.  Fur- 
ther amounts  of  1,362  tons  will  be  required  as  generator  fuel  in 
/the  production  of  water  gas  and  905  tons  for  boiler  fuel  leaving 

1,068  tons  for  commercial  sales. 
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The  amount  of  enricher  used  per  M  cubic  feet  of  water  gas  is 
3.35  gallon  so  that  the  total  enricher  required  for  the  70,031,000 
cubic  feet  of  water  gas  is  234,603  gallons.  At  6  cents  per  gal- 
lon, the  present  price,  the  enricher  cost  will  be  $14,076.18. 

In  addition  to  the  coke  used  as  boiler  fuel  there  will  be  neces- 
sary about  658  tons  of  coal  at  an  average  price  of  $7.31  per  ton. 
The  cost  of  this  coal  will  be  $4,910.  In  charging  coke  for  bench 
fuel,  generator  fuel,  and  boiler  fuel  we  have  used  the  value  of 
$10  per  ton.  The  same  figure  will  be  used  in  determining  the 
credit^  for  coke  produced. 

On  the  basis  of  the  foregoing  calculations  we  have  compiled  a^ 
table  showing  our  allowances  for  the  various  materials  entering 
into  the  manufacture  of  gas  together  with  the  company's  actual 
expenditures,  during  the  audit  period  for  the  same  items  as  fol- 
lows : 


I  Company's 
expense 
audit  period. 


Commis- 
sion's al- 
lowance. 


Coal  carbonized 
Bench  fuel    .... 
Generator  fuel   . 
Boiler  fuel    . . . . 
Enricher    


$61,332,791  $59,206.50 

11,614.79,  12,040.00 

11,320.65  13,620.00 

14,263.971  13,960.00 

24,891.301  14,076.18 

"$123,423,501  $112,902.68 


Decrease  in  expense  under  estimate  $10,520.82. 

Computing  the  credits  from  the  sale  of  residuals  under  the 
present  method  of  operation  we  have  used  a  value  of  $10  per 
ton  on  all  coke  produced  as  stated  above.  We  have  used  the  same 
recovery  figures  for  tar  as  during  the  audit  period  and  the  same 
price  per  gallon  which  is,  we  understand,  covered  by  a  contract. 
The  detailed  statement  of  residual  credits  for  the  audit  period 
•shows  a  loss  of  about  $100  under  credits  for  ammonia.  We  be- 
lieve that  the  plant  should  be  operated  so  as  to  show  a  credit  of 
from  $400  to  $500  from  this  residual  but  the  inclusion  of  this 
item  would  make  little  difference  in  this  case. 

Our  estimate  of  the  credits  for  residuals  is  as  follows : 

Coke   $45,390 

Tar    2,780 

Ammonia •  • 


Total  credits   $48,170 

There  are  several  other  necessary  adjustments  to  expenses  as 
shown  in  the  audit  in  order  that  they  may  represent  future  con- 
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ditions.  The  last  increase  in  labor  rates  occurred  during  the 
audit  period  and  the  labor  expense  is  not  fully  reflected  in  the 
audit  figure.  An  analysis  of  the  pay  rolls  has  been  made  in  de- 
termining what  further  increase  will  result.  This  increa^ 
amounts  to  10  per  cent  of  the  operating  labor  and  5  per  cent  of 
the  maintenance  labor  and  totals  $1,974.40. 

An  increase  in  the  tax  rate  not  included  in  the  taxes  given  in 
the  audit  report  has  also  occurred.  This  increase  is  from  1.8  per 
cent  to  about  2.0  per  cent  or  approximately  11  per  cent.  Apply- 
ing this  increase  to  the  normal  state  tax  allowance  and  including 
the  tax  on  the  improvements,  the  increase  over  that  included  in 
the  audit  report  is  $3,269. 

During  the  audit  period  the  nonoperating  revenues  which 
lepresent  almost  entirely  profits  on  merchandise  sales  and  on 
piping  and  connections  were  $6,040.16.  In  view  of  the  differ- 
ence in  business  conditions  we  doubt  if  it  will  be  possible  to  ob-  . 
tain  anywhere  near  this  revenue  during  1921.  We  feel  that  one 
half  of  this  sum  will  represent  a  reasonable  allowance. 

Assembling  these  various  adjustments  and  increasing  the 
commercial  earnings  by  10  per  cent  to  agree  with  the  estimated 
increase  in  gas  sold  we  have  the  following  table. 

Revenues : 

Commercial  earnings    $168,544.98 

Residual  earnings    46,170.00 

Nonoperating  revenues  3,020.08 

Total $219,735.06 


Expenses : 

Increase. 

Decrease. 

Expenses  per  book 

$1,974.40 
3,269.00 

$11,394.30 
10,520.80 

$220,075.72 

Audit  adjustments   

Adjustments  due  to  changed  conditions 
La1)or  increase 

Tax  increase    

Net  decrease  in  exnenses 

$5,243.40 

$21,915.10 

16,771.70 

Adjusted  total  operating  expenses   . . 
Provision  for  return  (10  months)    .. 

203,304.02 
44,146.00 

Total  cost  of  service 

$247,449.02 

Deficit  under  a  fair  return   

Deficit  per  M  cu.  ft.  of  gas  sold  . . 

27,713.96 
22  cents 

This  indicates  that  if  the  company  is  to  earn  a  fair  return  the 
rates  must  be  increased  an  average  of  22  cents  per  M  cubic  feet. 

[7]  In  the  above  analysis  of  future  costs  it  may  be  that  our 
estimated  costs  are  somewhat  low.    In  computing  a  10  per  cent 
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increase  in  sales  we  have  made  no  allowance  for  increased  ex- 
penses other  than  for  the  actual  materials  used.  Some  increase 
should  without  question  be  allowed  in  the  expenses  under  tho 
Leads  of  Distribution,  Commercial,  General,  and  Undistributed. 
The  total  of  these  items  is  well  under  the  state  average  per  meter 
connected,  and  will  no  doubt  be  increased  with  increased  sales. 
Another  item  which  warrants  comment  is  the  credit  of  $10  per 
ton  for  residual  coke.  This  is  relatively  high  and  it  may  be  that 
local  conditions  wilHbe  such  that  a  net  credit  of  this  amount 
will  not  be  obtained.  In  tho  light  of  the  foregoing  computations 
and  adjustments  it  is  our  opinion  that  an  increase  in  rates  of  25 
cents  per  M  cu.  ft.  is  not  unreasonable  nor  excessive. 

The  company  has  operated  its  gas  department  at  a  loss  for 
some  time  and  an  increase  in  rates  was  denied  until  such  time  as 
the  service  conditions  were  satisfactory  and  in  reasonable  com- 
pliance with  the  standards  of  the  Commission.  The  service  at 
Appleton  was  never  as  bad  as  that  in  ilTeenah  and  Menasha.  We 
are  confident  that  the  installation  of  the  holder  at  Neenah  and 
the  additions  in  equipment  at  both  Neenah  and  Appleton  will 
react  in  a  favorable  manner  on  the  Appleton  servica  The  condi- 
tion of  the  company  is  such  that  relief  should  be  granted  as  early 
as  service  conditions  warrant  and  we  are  therefore  making  the 
rates  herein  arrived  at  applicable  for  the  city  of  Appleton  alone 
regardless  of  the  fact  that  they  were  arrived  at  by  coptsideration 
of  the  costs  over  the  entire  system.  The  application  of  these 
rates  to  the  cities  of  I^eenah  and  Menasha  must  await  the  demon- 
stration of  actual  good  service  conditions  in  these  municipalities 
and  the  disposition  of  the  complaint  of  the  city  of  Neenah  on 
gas  service. 

Upon  the  completion  of  the  improvements  now  deemed  neces- 
sary to  bring  about  proper  standards  of  gas  service  in  Neenah 
and  Menasha  a  further  hearing  wiU  be  held  in  the  question  of 
the  service  actually  being  rendered  in  the  cities  of  Neenah  and 
Menasha.  The  rates  herein  authorized  are  not  to  become  appKc- 
able  in  said  cities  until  after  final  determination  of  service  mat- 
ters after  Said  hearing. 

The  date  at  which  the  authorized  rates  may  be  become  effec- 
tive at  Appleton  will  depend  upon  the  celerity  with  which  the 
company  completes  the  work  necessary  as  provided  in  the  order. 
P.U.R.1921D. 
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W.   J.   C.   KENYON,   MANAGER,  TRAFFIC  BUREAU,    ST. 
JOSEPH  COMMERCE  CLUB  et  al. 

V. 

ST.  JOSEPH  WATER  COMPANY. 

[Case  No.  2740.] 

• 

Bates  —  Water  —  Sprinkler  heads. 

1.  Consumers  with  automatic  sprinkler  head  systems  for  fire  pro- 
tection, should  pay  a  water  rate  for  the  privilege  of  connection  with 
the  w^ater  system. 

Rates  —  Water  —  Sprinkler  heads. 

2.  A  rate  of  5  cents  per  year  per  sprinkler  head  with  a  minimum 
charge  of  $50  per  year,  was  held  to  be  a  reasonable  amount  for  auto- 
matic sprinkler  connection  with  a  water  company. 

[June  23,  1921.] 

Petition  alleging  rates  for  sprinkler  head  system  to  be  un- 
just; proceeding  dismissed. 

Simpson,  Commissioner:  On  October  20,  1920,  thirty-eight 
business  firms  filed  a  petition  with  our  Commission  in  which 
the  principal  charging  allegations  were: 

"That  during  the  latter  part  of  August,  this  Commission 
made  an  order  permitting  the  St.  Joseph  Water  Company  to 
file  a  schedule  of  rates  for  sprinkler  head  systems  for  fire  pro- 
tection at  the  rates  of  5  cents  per  year  per  sprinkler  head,  with  a 
minimum  charge  of  $50  per  year;  that  petitioners  herein  did 
not  know  that  said  rate  was  to  be  considered,  or  that  any  appli- 
cation had  been  made  therefor,  no  charge  having  heretofore  been 
made  for  such  class  of  customers ;  and  no  opposition  was  made 
specifically  to  the  proposed  schedule. 

"Petitioners  state  that  such  sprinkler  head  systems  do  not 
use  any  water  except  in  case  of  fire,  at  which  time  they  conserve 
the  amount  necessary  to  extinguish  fire;  that  the  city  of  St. 
Joseph  for  fire  protection  has  the  use  of  water  without  charge, 
and  these  sprinkler  heads  maintained  by  these  petitioners  lessen 
the  amount  of  free  water  demanded  from  the  mains  in  case  of  fire. 

"Therefore,  petitioners  herein  state  that  a  charge  for  the  wa- 
ter kept  in  sprinkler  head  systems  is  unjust  and  illogical." 
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The  cause  now  comes  on  regularly  for  decision.  In  re  St. 
Joseph  Water  Co.  9  Mo.  P.  S.  C.  567,  our  Commission  granted 
to  the  defendant  herein  certain  financial  relief  by  way  of  in- 
creased rates  and  a  part  of  the  approved  schedule  therein  pro- 
vides :  "Automatic  sprinkler  systems  to  be  charged  for  at  the  rate 
of  5  cents  per  sprinkler  head,  per  annum,  subject  to  a  minimum 
charge  of  $50  per  annum." 

Automatic  sprinkler  systems  are  now  much  in  use  in  many 
large  business  concerns.  We  deem  it  unnecessary  to  go  into  any 
extended  explanation  thereof,  as  their  practicability  is  now  com- 
mon knowledge.  They  are  an  additional  private  safeguard 
against  loss  by  fire  and  become  active  in  operation  automatically 
from  heat  contact. 

The  evidence  shows  that  individual  yearly  accounts  will 
range  in  St.  Joseph  from  in  excess  of  $400  to  below  the  yearly 
minimum  charge.  The  evidence  further  shows  that  prior  to  the 
effective  date  of  the  new  schedule  of  rates,  to  wit,  September  1, 
1920,  that  no  charge  had  been  made  for  this  class  of  service. 

The  total  yearly  revenue  derived  by  the  defendant  from  these 
sprinkler  systems  is  approximately  $4,500  and  it  is  for  the  pur- 
pose of  being  relieved  from  this  charge  that  complainants  have 
this  cause  before  the  Commission. 

II. 

In  the  case  decided  by  this  Commission,  supra,  we  assumed  a 
tentative  value  on  defendant's  property  of  $2,217,000,  far  below 
that  then  claimed  by  the  defendant  company,  and  allowed  de- 
fendant a  7  per  cent  investment  return  thereupon. 

We  made  a  careful  estimated  analysis  of  defendant's  present 
existing  rate  schedule  in  its  entirety,  and  this  particular  item  of 
about  $4,500  incident  to  said  sprinkler  system  became  and  is  an 
integral  part  of  the  yearly  revenue  derived  therefrom.  We  deem 
it  not  amiss  to  here  plainly  state  that  if  complainants  are  to  be 
relieved  of  this  yearly  charge  of  $4,500,  that  it  must  unques- 
tionably be  paid  by  other  consumers  of  the  defendant. 

Moreover,  if  assignment  of  this  revenue  item  is  to  be  made 

against  other  consumers,  it  becomes  obvious  that  it  will  have  to 

be  allocated  to  the  fire  hydrant  classification  and,  in  the  end, 

must  reflect  itself  in  advanced  fire  hydrant  rental  and  met  by 
P.U.R.lft2lD. 


Digitized  by 


Google 


592  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

payment  by  the  city  proper.  This  we  understand  to  be  the  posi- 
tion of  the  complainants.  Counsel  for  the  complainants  in  his 
opening  statement  of  the  case,  says:  "Now  our  large  manu- 
facturers here  in  St.  Joseph  and  warehouses  are  fireproof  struc- 
tures and  these  protestants  feel  that;  in  establishing  these  devic^-s 
that  they  are  assisting  in  a  great  work  for  the  benefit  of  the  city 
as  a  whole,  because  in  the  event  of  a  conflagration  in  any  one  of 
these  large  establishments,  the  fire  might  spread  all  through  the 
business  district  of  the  city  and  they  also  feel  that  a  charge  to  be 
made  against  them,  when  as  one  of  the  primary  objects  the  in- 
stallation was  for  the  good  of  the  city  as  a  whole,  is  unjust  and 
unreasonable  and  an  undue  burden  upon  them.  Now,  soino  of 
these  installations  have  cost  some  of  these  houses  as  high  as  $16,- 
000,  and  recently  some  new  buildings  are  being  put  up  where  the 
installation  will  cost  $25,000 ;  of  course,  it  is  to  be  admitted  that 
there  is  a  lower  rate  of  insurance  on  the  building  equippe<i  v/ilh 
automatic  sprinklers,  but  no  water  is  used  unless  there  is  a 
fire.'' 

True,  if  this  $4,500  of  yearly  revenue  had  not  been  derivable 
from  this  particular  source,  it  would  have  had  to  be  assigned 
against  other  consumers  and  in  all  reasonable  probability  would 
Lave  been  taxed  against  the  city  incident  to  fire  hydrant  rental. 

The  subject  matter  for  decision  then,  before  us  pan  ba  stated 
by  the  compound  query,  viz;  should  a  special  charge  bo  made 
against  automatic  sprinkler  customers,  and,  if  so,  is  the  present 
charge  of  the  defendant  a  reasonable  one  therefor?  Our  find- 
ing is  in  the  aflSrmative  in  both  instances. 

[1]  The  particular  class  of  consumers  receive  special  benefits 
by  the  use  of  the  finished  product  of  the  defendant.  Whether  or 
not  this  class  of  customers  receive  this  particular  schedule  serv- 
ice is  wholly  voluntary  upon  their  part.  They  are  all  large  busi- 
ness concerns  and  we  assume  they  view  the  proposition  as  one 
being  advantageous  to  them  from  a  business  standpoint  or  they 
would  not  accept  the  service.  All  principles  of  equity  and 
scientific  rate  fabric  adjustments  accord  with  the  irresistible  con- 
clusion that  they  receive  special  benefits  and  should  pay  a  rea- 
sonable  charge  therefor.  The  amount  of  actual  water  consump- 
tion they  may  utilize  during  the  year  for  this  particular  service 
is  wholly  beside  the  principal  issue  involved.     They  secure  the 
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immediate  benefit  from  fire  loss  by  reason  of  their  investment  in 
these  fire  prevention  devices,  but  not,  however,  until  after  they 
connect  same  with  the  facilities  of  the  defendant.  To  furnish 
these  facilities  on  the  part  of  the  defendant  requires  primary 
capital  expenditures  and  as  well  operating  costs  that  sufficient 
pressure  may  be  ready  for  them  at  all  times  to  properly  combat 
conflagration.  Such  is  the  general  trend  of  opinion  of  both 
courts  and  regulatory  bodies. 

Vide:  Loveman  v.  Waterworks  (1901)  1  Tenn.  Ch.  App.  R 
696;  Gordon  v.  Doran,  111  IST.  W.  272;  Edgerly  v.  Otturawa 
(1916)  156  N.  W.  388,  Pittock  &  L.  Lumber  Co.  v.  North  Coast 
Power  Co.  P.TJ.R1920F,  384;  Commercial  Club  v.  Terre  Haute 
Waterworks  Co.  P.U.R.1916B,  180. 

[2]  We  do  not  understand  that  complainants  seriously  ques- 
tion the  reasonableness  of  the  charge  in  the  event  the  charge  is 
found  to  be  proper  in  the  first  instance.  However,  let  it  suffice 
this  issue  to  say  that  the  evidence  shows  the  present  charge  to  be 
reasonable.  From  the  exhibit  filed  in  the  cause  we  find  very 
few  cities  fairly  comparable  with  St.  Joseph  where  the  charges 
are  as  low  as  now  being  charged  by  the  defendant 

It  follows  that  complainants'  complaint  should  be  dismissed 
and  an  order  will  issue  thereto  conforming, 

Noah  W.  Simpson,  Commissioner. 

All  concur. 


NEW  JERSEY  BOARD  OF  PtTfiiilC  XTTIIilTY  COMMISSIONBaiS. 

BE  PUBLIC  SERVICE  RAILWAY  COMPANY. 

Valuation  —  Deduction  of  depreciation  —  AdditiotiH. 

1.  In  arriving  at  the  amount  of  net  additions  to  public  utility  prop- 
erty, items  charged  to  depreciation  should  not  be  deducted  from  gross 
additions  at  cost,  where  they  have  been  included  in  the  appraisal  in 
excess  of  cost,  but  should  be  written  oflf  at  the  amount  at  which  they 
were  included  in  the  appraisal. 

Taluation  —  Property  used  atid  useful. 

2.  The  yalue  of  an  elevator  used  for  raising  and  lowering  wagons 
and  trucks  was  excluded  as  nonuseful  property  in  the  valuation  of 
street  railway  lines  for  rate  making. 

P.U.R.1921D.  38 


Digitized  by 


Google 


594  NEW  JER8EY  BOARD  OF  PUBLIC  UTILITY  COMRS. 

Valuation  —  Property  used  and  tiseful  —  Lands. 

3.  Lands  held  not  useful  in  the  conduct  of  street  railway  trans- 
portation including  such  as  were  involved  in  the  operation  of  ferries, 
were  excluded  from  the  value  of  street  railway  property  in  a  valuation 
for  rate  making. 

Valuation  —  Property  used  and  useful  —  Interstate  ferries. 

4.  Interstate  ferry  property  should  be  excluded  from  the  value  of 
street  railway  property  in  a  valuation  for  rate  making,  since  interstate 
traffic  is  not  within  the  jurisdiction  of  a  state  Commission. 

Return  —  Street  railways  —  interstate  ferries. 

5.  Income  derived  by  a  street  railway  company  from  the  operation 
of  interstate  ferries,  should  be  excluded  from  the  income  of  the  rail- 
way company  in  determining  the  reasonableness  of  its  rates;  and  oper- 
ating charges  should  also  be  excluded. 

Valuation  —  Property  used  and  useful  —  Inclined  plane. 

6.  The  value  of  an  inclined  plane  was  held  not  to  be  useful  in  the 
conduct  of  street  railway  operation  and  was,  therefore,  excluded  from 
the  value  of  the  street  railway  company's  property  in  a  valuation  for 
rate  making. 

Valuation  »  Construetion  by  United  States  Government. 

7.  Amounts  paid  by  the  United  States  Government  for  construction 
work  during  the  war,  were  excluded  from  the  value  of  street  railway 
property  in  a  valuation  for  rate  making. 

Valuation  —  Leases  —  Intercorporate  relntiotis. 

8.  No  specific  value  was  assigned  to  a  lease  of  power  stations  and 
other  property  by  an  electric  company  to  a  street  railway  company, 
where  both  were  controlled  by  one  interest;  but  its  potential  value  was 
given  consideration  in  the  value  of  the  railway  company's  property 
for  rate  making. 

Valuation  —  Lands  —  Railway  value. 

9.  The  reproduction  value  of  land  to  be  considered  as  an  element  in 
determining  the  fair  rate-making  value  of  a  public  utility  property  is 
that  based  upon  the  value  of  adjacent  similar  lands,  without  increments, 
for  conjectural  damages,  acquisition,  or  other  incidental  costs. 

Valuation  —  Overheads  —  Promotion  expenses. 

10.-  In  a  valuation  of  street  railway  property  for  rate  making,  the 
New  Jersey  Commission  made  no  finding  as  to  a  specific  amount  to  be 
allowed  for  promotion  expenses,  but  gave  consideration  to  such  expense 
in  determining  development  cost  or  going  value. 

Valuation  —  Overheads  —  Contingencies. 

11.  No  allowance  was  made  for  contingencies  in  a  valuation  of  street 
railway  property  for  rate  making  beyond  those  included  in  the  unit 
prices  and  in  the  quantities  themselves,  where  the  inventory  was  made 
with  unusual  care. 

ValtMtion  —  Overheads  —  Interest  during  construction. 

12.  In  the  valuation  of  street  railway  property  the  interest  allow- 
able during  construction  should  be  computed  at  a  rate  of  between  6| 
and  7  per  cent  upon  the  pliysical  proi>erty  for  the  entire  construction 
period. 
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Valuation  —  Overheads  —  Coat  of  money, 

13.  All  amounts  claimed  for  commissions  and  discounts  in  the  sale  of 
securities  should  be  excluded  in  determining  the  fair  value  of  utility 
property  for  rate  making,  but  due  consideration  should  be  given  to 
these  claims  in  determining  the  fair  rate  of  return. 

Valuation  —  Superceded  property, 

14.  Consideration  was  given  by  the  New  Jersey  Commission  to  super- 
seded property  in  determining  a  fair  allowance  for  development  ex- 
pense or  going  value. 

Valuation  —   Accr%ied  depreciation, 

15.  Accrued  depreciation  should  be  deducted  from  the  estimated  cost 
of  reproduction  new  in  estimating  present  value  for  rate  making. 

Valuation  — •  Appreciation, 

16.  An  allowance  of  $12,000,000  was  made  by  the  New  Jersey  Com- 
mission for  appreciation  in  value  of  street  railway  property  in  a  valua- 
tion for  rate  making. 

Valuation  —  Going  value, 

17.  An  allowance  of  $12,000,000  was  made  by  the  New  Jersey  Com- 
mission for  going  value  in  the  valuation  of  street  railway  property  for 
rate  making. 

Valuation  —  Working  capital. 

18.  An  allowance  of  $1,500,000  was  made  for  working  capital  of  a 
street  railway  company  to  take  care  of  investment  in  material  and  sup- 
plies and  to  cover  the  amounts  needed  in  advance  to  meet  charges  for 
insurance,  licenses,  and  other  similar  items. 

Valuation  —  Fair  value  —  War  prices, 

19.  Fair  value  for  rate-making  purposes  should  not  be  based  upon 
abnormally  high  prices  caused  by  a  world  war. 

Metum  —  Reasonableness  —  Franchise  earnings. 

20.  In  fixing  a  fair  rate  of  return  for  a  street  railway  company,  it  is 
proper  to  take  into  consideration  the  previous  earnings  of  the  company 
under  its  franchise  contracts  prescribing  the  rate  of  fare  it  was  per- 
mitted to  charge,  before  it  was  relieved  by  the  limitations  of  such  con- 
tracts. 

Valuation  —  Fair  value  —  Basis  of  allowance. 

21.  In  determining  the  fair  value  of  a  street  railway  property  for 
rate-making  purposes,  the  New  Jersey  Commission  took  into  considera- 
tion the  historical  cost,  cost  of  reproduction  new,  accrued  depreciation, 
appreciation,  including  all  overheads,  going  value,  contingencies,  cash 
working  capital,  materials  and  supplies,  and  all  other  elements  of 
value,  tangible  and  intangible,  the  company  being  considered  as  a  going 
concern  with  attached  bissiness. 

Monopoly  and  competition  —  Street  railways  and  jitneys. 

22.  The  New  Jersey  Commission,  within  the  limits  of  its  jurisdic- 
tion, will  control  jitney  competition  in  accordance  with  the  require- 
ments of  public  convenience  and  necessity  and  will  so  regulate  it  that 
unlimited  competition,  not  required  for  such  purposes,  will  be  held  in 
check. 
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Betum  —  Operating  expenses  —  Five-year  average, 

23.  An  estimate  lor  the  street  railway  accounts  ''cleaning  and  sand- 
ing track,  and  removal  of  snow  and  ice"  based  on  an  average  of  the 
last  five  years  was  held  proper  in  view  of  the  present  downward  trend 
of  prices. 

Accounting  —  Depreciation, 

24.  Depreciation  reserve  under  the  system  of  accounts  prescribed 
by  the  New  Jersey  Commission,  is  properly  chargeable  only  with  the 
original  cost  of  the  property  retired  less  salvage  plus  the  cost  of  removal 
thereof,  if  known,  or  with  the  best  estimate  of  original  cost  that  the 
engineers  and  auditors  of  the  company  can  make. 

Return  —  Depreciation  —  Anntial  allowance  —  Street  railtcaya, 

25«  In  estimating  the  annual  charges  for  the  depreciation  account 
of  a  street  railway  company,  the  New  Jersey  Commission  permitted  a 
charge  of  substantially  $300,000  a  year  to  make  up  past  deficiencies  and 
$800,000  a  year  normal  annual  appropriation  for  five  years,  subject  to 
change  by  order  of  the  Commission. 

Beturti  —  Operating  expenses  —  Accidents, 

26.  In  determining  an  estimate  of  an  allowance  to  be  made  for  ac- 
cidents, in  the  operation  of  a  street  railway  system  the  New  Jersey  Com- 
mission divided  the  aggregate  amount  paid  for  the  last  five  years  by  the 
total  number  of  passengers,  including  transfer  passengers,  and  multi- 
plied the  average  cost  of  injuries  ar^l  damages  per  passenger  by  the 
total  number  of  passengers  estimated  to  be  carried  during  the  year. 

Return  —  Street  raUtrays  —  Percentage  allou^d, 

27.  In  determining  the  reasonableness  of  rates  of  a  street  railway 
company,  the  New  Jersey  Commission  allowed  an  estimated  return  of 
slightly  over  7  per  cent  upon  the  fair  value  fixed  by  it  for  rate-making 
purposes. 


Valuation  i—  Historical  cost  —  Definition. 

Definition  of  historical  cost,  p.  624. 
Valuation  »  Historical  cost  —  Depreciation, 

Discussion  of  the  proper  method  of  treatment  of  depreciation  in 
ascertaining  present  value  on  the  historical  cost  basis,  p.  624. 
Valuation  »  Historical  cost  —  Reproduction  new. 

Discussion  of  similarity  of  results  obtained  by  valuations  upon  the 
historical  cost  and  reproduction  cost  methods,  p.  626. 

[July  14,  1921.] 

Application  for  an  increase  in  street  railway  fares ;  company 

authorized  to  charge  fare  of  7  cents  and  to  make  a  charge  of  2 

cents  for  a  transfer  where  a  charge  of  1  cent  was  theretofore 

made.    The  Commission  found  that  the  value  of  the  property  of 

the  company  used  and  useful  in  the  public  service  is  $82,000,- 

000.     Other  findings  will  be  found  in  the  Board's  conclusion  at 

the  end  of  the  opinion. 
P.U.R.1921D. 
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Apperances :  For  the  company,  Thomas  N.  McCarter,  E.  W. 
.  Wakelee,  Frank  Bergen,  L.  D.  H.  Gilmour,  A.  E.  Armstrong; 
for  tlje  Board,  L.  Edward  Herrmann;  for  the  municipalities: 
Jersey  City,  C.  M.  Egan  and  George  L.  Record;  Bayonne,  J. 
H.  Dougherty  and  D.  J.  Murry;  Camden,  E.  G,  C.  Bleakly  and* 
Charles  H.  Ellis;  Haddonfield,  P.  H.  Harding,  J.  K.  Lippin- 
cott,  and  C.  R.  Bacon;  Gloucester  City,  C.  W.  Letzgus  and  D. 
M.  Anderson;  Clementon,  C.  B.  Wright;  Pat^rson,  R.  B. 
Lewis,  Francis  Scott  and  A.  H.  Radcliffe;  Borough  of  Haddon 
Heights,  Frank  B.  Jess;  Citizens  of  Haddonfield,  W.  C.  Mar- 
shall ;  Town  of  West  Orange,  Borden  D.  Whiting  and  A.  E.  Bur- 
ling; Pensauken,  Albert  Scheflin;  Laurel  Springs,  Garfield  Pan- 
coast;  Borough  of  Garwood,  William  R.  Conklin;  Chamber  of 
Commerce,  Camden,  F.  M.  Archer  and  William  A.  Searle ;  Town 
of  Belleville,  J.  Garland  Hamner,  Jr.;  Audubon,  Charles  A. 
Wolverton  and  Frederick  Long;  Woodlynne,  James  V.  Mc- 
Adams;  Maple  Shade,  Thomas  S.  J.  Barlow;  Englewood,  A.  I. 
Drayton;  City  of  Clifton,  George  Gold;  Weehawken,  W.  C. 
Aaper  and  E.  W.  Grauert;  Irvington,  C.  H.  Stewart  and  Eugene 
Turton ;  Township  of  Lyndhurst,  Luther  Shaf er ;  Verona,  D.  H. 
Slayback  and  William  W.  Crane;  Perth  Amboy,  Leo  Goldberg- 
er;  Passaic,  A.  O.  Miller  and  J.  H.  McGuire;  National  Park, 
Orville  P.  Dewitt;  Associated  Municipalities,  F.  H.  Somnier; 
Montclair,  L.  F.  Dodd,  J.  C.  Barclay,  Eugene  W.  Leake,  Com- 
missioner Picken;  Nutley,  J.  H.  Hull;  Oaklyn,  James  S.  Grad- 
well;  Collingswood,  Thomas  W.  Jack,  Thomas  W.  Davey  and  J. 
B.  Kates;  Merchantville,  U.  G.  Bennett;  Clementon  Township, 
F.  A.  Gerwans. 

By  the  Board:  The  Public  Service  Railway  Company  on 
March  5,  1918,  filed  a  petition  with  the  Board  praying  for  the 
approval  of  increased  rates  claimed  to  be  necessary  by  abnormal- 
ly increased  costs  of  operation  and  maintenance.  On  July  10, 
1918,  [P.IJ.R.1918E,  910]  the  Board  filed  a  report  and  issued 
an  order  based  upon  the  increased  operating  costs,  and  in  accord- 
ance with  suggestions  made  by  the  Federal  Government  that 
state  Conunission  should  render  such  assistance  as  might  be  pos- 
sible in  order  to  continue  in  operation  the  various  public  utili- 
ties. 
P.U.R.1921D. 
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Thereafter  various  intermediate  reports  and  orders  were  made 
m  this  proceeding. 

On  October  23,  1918,  the  Board  issued  a  report  in  which  it 
said: 

"Before  any  .  .  .  final  or  permanent  schedule  of  rates  is 
permitted  to  be  charged,  the  value  of  the  properties  of  the  com- 
pany will  be  determined.  The  Board  has  required  the  company 
to  submit  to  it  a  complete  inventory  and  appraisal  of  its  property 
.  .  .  At  as  early  a  date  as  is  practicable,  with  due  regard  for 
the  legitimate  interests  of  all  concerned,  the  proceeding  will  be 
concluded  and  the  return  which  the  company  is  fairly  entitled  to 
receive  upon  the  value  of  the  property  will  be  fixed." 

In  the  various  orders  issued  throughout  this  proceeding,  the 
Board  specifically  retained  jurisdiction  of  the  matter. 

In  December,  1920,  the  company  filed  a  proposed  rate  of  10 
cents  with  free  transfers  where  7  cents  and  a  penny  for  a  trans- 
fer was  theretofore  charged,  to  become  effective  January  1,  1921- 
Under  date  of  May  25,  1921,  the  Board  issued  a  report  and  or- 
der denying  the  application  for  a  10-cent  fare. 

The  supreme  court  reversed  the  action  of  the  Board  and  has 
handed  down  an  order  requiring  the  Board  to  increase  the  rates 
of  fare  in  the  company's  application  for  a  10-cent  fare.  The 
Board  believing  that  the  only  proper  method  of  arriving  at  a  just 
and  stable  rate  is  by  taking  into  consideration  all  elements  and 
factors  including  valuation,  appealed  from  the  order  of  the 
supreme  court  and  requested  the  Chancellor  to  convene  the  court 
of  errors  and  appeals  for  the  purpose  of  procuring  a  stay  of  the 
operations  of  the  supreme  court's  order,  but  owing  to  the  fact 
that  it  was  impossible  to  convene  the  court  at  this  time,  no  stay 
of  the  supreme  court's  order  could  be  obtained  and  that  order 
commanding  an  increase  in  rates  based  upon  the  evidence  in  the 
10-cent  case  alone  is  now  in  effect. 

Side  by  side  with  his  order  of  the  supreme  court  requiring  the 
Board  to  fix  a  rate  on  the  evidence  in  the  10-cent  case  alone  is  the 
mandate  of  the  legislature  as  expressed  in  the  acts  of  1920  and 
1921,  known  as  the  valuation  acts,  which  direct  this  Board  to 
hand  down  a  decision  in  the  valuation  case  within  three  months 
of  the  date  of  the  passage  of  said  act,  such  decision,  of  course,  to 
be  based  upon  valuation  as  well  as  other  elements.     Thus  there 
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are  two  mandates:  (1)  that  of  the  supreme  court  directing  the 
Board  to  increase  the  present  rates  without  regard  to  valuation ; 
and  (2)  that  of  the  legislature  directing  the  Board  to  fix  a  just 
and  reasonable  rate  in  which  valuation  must  be  a  factor.  In  this 
dilemma  the  Board  will  endeavor  as  best  it  can  to  refrain  from 
disobeying  either  authority.  It  is  intended  and  hoped  that  the 
conclusions  arrived  at  herein  will  comply  with  both  directions. 

Description  of  Property. 

In  order  that  the  conditions  under  which  the  Public  Service 
Railway  Company  operates  may  be  properly  understood,  a  brief 
description  of  the  system  may  be  advisable. 

The  Public  Service  Railway  Company  is  operating  a  system  of 
street  railways,  partly  owned  and  partly  leased,  under  the  au- 
thority of  a  large  number  of  franchises  granted  by  some  one  hun- 
dred and  forty-six  municipalities. 

It  was  formed  in  1907  by  consolidation  of  the  ITorth  Jersey 
Street  Railway  Company,  the  Jersey  City,  Hoboken  &  Paterson 
Street  Railway  Company  and  the  United  Street  Railway  Com- 
pany of  Central  Jersey.  Since  the  date  of  the  original  merger, 
tlie  following  companies  have  been  consolidated  with  the  Public 
Service  Railway  Company ;  North  Hudson  Turnpike  Company, 
Pavonia  Horse  Railroad  Company,  Newark  &  South  Orange 
Railway  Company.  In  addition,  the  company  operates  under 
lease  the  following  named  companies:  Consolidated  Traction 
Company,  Jersey  City  &  Bergen  Railway  Company,  Newark 
Passenger  Railway  Company,  Passaic  &  Newark  Electric  Trac- 
tion Company,  Rapid  Transit  Street  Railway  Company,  of  the 
city  of  Newark;  South  Orange  &  Maplewood  Traction  Com- 
pany, Orange  &  Passaic  Valley  Railway  Company,  Bergen  Turn- 
pike Company,  Camden  &  Suburban  Railway  Company,  Camden 
Horse  Railroad  Company,  New  Jersey  &  Hudson  River  Railway 
&  Ferry  Company,  Camden  &  Trenton  Traction  Company, 
Riverside  Traction  Company,  railway  plant  and  property  be- 
longing to  the  South  Jersey  Gas,  Electric  &  Traction  Company. 
The  property  of  five  other  corporations  is  included  in  the  sys- 
tem, viz. :  Paterson  &  State  Line  Traction  Company,  Passaic  & 
Newark  Electric  Railw^ay  Company,  Jersey  City,  Harrison  & 
Kearny  Railway  Company,  New  Jersey  Traction  Company  and 
West  Jersey  Traction  Company.  Leased  properties  represent 
P.U.R.1921D/ 

Digitized  by  VjOOQIC 


600  NEW  JERSEY  BOARD  OF  PUBLIC  UTILITY  COMRS. 

iiboiit  five-sevenths  of  the  entire  property  comprised  within  the 
system. 

The  system  comprises  approximately  seven  hundred  and 
ninety  miles  of  operating  track  in  addition  to  approximately 
fifty-eight  miles  of  track  in  car  barns  and  yards.  It  operates  all 
of  the  lines  in  the  northeastern  and  central  portions  of  the  state 
and  in  the  Camden  district.  It  operates  also  the  connecting  links 
between  Trenton  and  Camden  and  between  the  various  towns 
and  cities  located  in  Hudson,  Bergen,  Essex,  Union,  Middlesex, 
and  Somerset  counties.  As  of  December  31,  1920,  the  company 
bad  1,743  closed  cars,  697  open  cars,  one  convertible  car,  and 
267  semi-con vertile  cars.  The  company  had  on  the  same  date 
294  work  cars,  a  total  of  2,900  cars.  On  April  28,  1921,  the 
general  manager  of  the  company  stated  that  they  had  a  total  of 
3,012  cars,  of  which  69  were  not  fit  for  service.  This  would  in- 
dicate that,  as  of  April  28,  1921,  the  company  had  2,649  passen- 
ger cars  available  for  service. 

Cars  operate  over  90  routes,  very  few  of  which  are  confined 
within  the  limits  of  a  single  municipality.  The  district  com- 
monly spoken  of  as  If  ewark  includes  East  Orange,  Orange^  West 
Orange,  South  Orange,  Irvington,  South  Orange  Township, 
Bloomfield,  Glen  Eidge,  Montclair,  Belleville,  BLarrison, 
Kearny,  and  East  Newark,  all  of  which  municipalities  are 
reached  by  a  single  fare  from  the  city  of  Newark.  A  similar 
situation  exists  in  Hudson  county  with  Jersey  City  as  a  center, 
it  being  possible  to  travel  for  a  single  fare  with  a  transfer  from 
one  municipality  to  almost  any  other  located  in  Hudson  county. 

The  total  passengers  carried  for  a  number  of  years  past  has 
been  as  follows  (in  even  thousands)  : 

1911  274,626,000    1916  340,598,000 

1912  292,856,000    1917  359,153,000 

1013  308,620,000    1918  351,044,000 

1914  309,684,000    1919  325,754,000 

1915  313,023,000    1920  361,691,000 

The  Public  Service  Railway  Company  operates  a  ferry  from 
Edgewater  to  130th  street.  New  York ;  also  a  ferry  from  Bergen 
Point  to  Staten  Island.  The  company  also  operates  two  wagon 
elevators  by  means  of  which  vehicles  are  transported  from  the 
lower  levels  of  Jersey  City  and  Hoboken  to  the  upper  levels  of 
Jersey  City  Heights. 
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CapitaUzatiotu 

The  Public  Service  Railway  Company  was  formed,  as  stated, 
in  1907.  Upon  consolidation,  stock  to  the  par  value  of  $38,000,- 
000  was  issued  in  exchange  for  stock  of  the  constituent  com- 
panies. Since  that  time  additional  stock  has  been  issued,  bring- 
ing the  total  amount  outstanding  at  the  present  time  up  to  $48,- 
750,000.  Public  Service  Railway  stock  is  owned  entirely  by 
the- Public  Service  Corporation.  Public  Service  Railway  Com- 
pany, as  such,  has  no  mortgage  and  no  bonds  outstanding,  other 
than  car  trust  certificates.  The  method  of  financing  since  the 
formation  of  the  company  has  been  for  the  most  part  by  the  sales 
of  stock  at  par  to  the  corporation,  the  corporation,  in  turn,  ob- 
taining its  funds  through  the  sale  of  its  stock,  bonds  and  certifi- 
cates of  4pdebtedness. 

Although  Public  Service  Railway  Company  has  no  bonds  out- 
standing in  its  own  name  (other  than  car  trust  certificates),  it 
guarantees  the  interest  on  bonds  of  various  constituent  and  lessor 
companies,  amounting  in  the  a^regate  to  $80,533,000.  It  also 
guarantees  certain  rentals  upon  the  stocks  of  the  constituent  and 
lessor  companies.  The  aggregate  stock  outstanding  of  such  com- 
panies is  $22,764,640.  The  rentals  paid  by  the  railway  com- 
pany to  its  lessors  and  available  for  the  payment  of  dividends  on 
the  stocks  of  such  companies  is  $1,166,514  per  annum.  The 
total  fixed  charges  for  such  rentals  and  interest  which  Public 
Service  Railway  Company  is  obligated  to  pay  are  as  follows: 

Interest  on  underlying  bonds    l$3,707,140 

Interest  on  car  trust  certificateR 51,440 

Interest  on  misceUaneous  obi i^t ions  outstanding  at  close  of 

1920    109,968 

Rentals  based  on  underlying  stocks  ^  1,166,514 

Total    $5,035,062 

The  aggregate  capitalization  of  the  railway  company  and  its 
constituents,  including  lessor  companies,  is  as  follows: 

Public  Service  Railway  Company  stocks  $48,750,000 

Car  Trust  Certificates  of  P.  S.  Ry 1,627.000 

Stocks  of  underlying  companies 122,764,640 

Bonds  of  underlying  companies   180,533,000 

Total    $153,674,640 

1  These  figures  are  only  approximate,  inasmuch  as  one  of  the  lessor  com- 
panies also  owns  gas  and  electric  properties  which  are  leased  to  and  operated 
Dy  other  utilities,  and  the  amount  of  its  outstanding  bonds  and  stock,  and 
the  interest  and  dividends  thereon,  have  been  apportioned  in  compiling  the 
above  statements  on  the  basis  of  the  rentals  paid  bv  the  lessee  companies. 
P.U.R.1921D.  ,  .  T 
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Valuation. 

As  a  result  of  the  numerous  hearings  in  the  matter  of  the  ad- 
justment of  Public  Sendee  Railway  rates,  commencing  with  the 
filing  by  the  company  on  March  6,  1918,  of  a  petition  praying 
for  increased  rates,  the  Board  has  before  it  data  relating  to  the 
value  of  this  property  as  follows: 

1.  The  Cooley  appraisal. 

2.  The  appraisal  made  by  Ford^  Bacon  &  Davis  under  con- 
tract with  the  state  appraisal  commission  under  special  act  of  the 
legislature. 

3.  An  array  of  testimony  by  numerous  experts  for  the  com- 
pany with  regard  to  overhead  charges,  development  cost,  cost  of 
financing  present-day  values,  etc. 

4.  Testimony  of  the  Board's  experts  regarding  the  Cooley  in- 
ventory and  the  unit  prices  used  in  the  Cooley  appraisal. 

5.  Testimony  of  witnesses  for  the  Board  with  r^ard  to  gen- 
eral subjects  of  unit  prices,  overhead  charges,  development  cost, 
cost  of  money,  value  of  land,  etc. 

6.  Similar  testimony  introduced  by  the  municipalities. 

7.  The  historical  cost  of  this  property  as  developed  by  wit- 
nesses for  the  municipalities. 

The  original  appraisal  by  Mortimer  E.  Cooley,  was  made  dur- 
ing the  years  1914  and  1915  and  includes  all  property  as  of 
December  31,  1915,  based  upon  average  prices  for  the  period 
from  1911  to  1915.  In  this  appraisal  the  property  of  the  Public 
Service  Railroad  Company  was  also  included  and  testimony  with 
regard  to  this  portion  of  the  total  property  had  been  submitted 
to  the  Board  in  a  matter  concerning  that  company. 

Appendix  I,  forming  part  of  this  report  (Cooley,  p.  3), 
gives  a  summary  of  the  cost  new  of  the  property  of  the  two  com- 
panies, classified  by  operating  divisions. 

Appendix  II  is  a  valuation  showing  the  cost  new  of  the  two 
properties,  classified  by  accounts  (Cooley,  pp.  4  to  7). 

Cooley  also  submitted  aggregate  prices  for  the  same  properties 
based  upon  unit  prices  from  1913  to  1918,  inclusive.  He  also 
submitted  totals  for  the  same  properties  based  upon  prices 
prevalent  in  the  year  1918. 

In  the  appraisal  made  by  Ford,  Bacon  &  Davis,  aggregate 

figures  showing  the  cost  new  of  the  properties,  classified  by  ac- 
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counts,  are  submitted  on  two  bases:  (1)  Prewar  prices,  being 
generally  the  average  of  prices  ruling  between  1910  and  1916,  ob- 
tained principally  from  the  records  of  actual  payments  by  the 
company  and  verified  in  general  by  market  and  other  price 
data  used  by  them  in  the  appraisal  of  similar  properties.  (2) 
Prices  effective  September  1,  1920.  These  appraisals  are  shown 
as  Appendix  III.  In  -the  preparation  of  the  Ford,  Bacon  & 
Davis  appraisal,  the  Cooley  inventory  was  used  as  a  basis,  to 
which  was  added  the  items  representing  additions  to  the  prop* 
crty  up  to  December  31,  1920.  Ford,  Bacon  &  Davis,  in  their 
report,  set  out  a  number  of  other  elements  such  as  superseded 
property  and  development  cost,  an  estimate  of  accrued  deprecia- 
tion, and  a  percentage  figure  supposed  to  represent  the  general 
efficiency  of  the  property,  and  from  these  various  elements  con- 
clude that  the  value  of  the  property,  inclusive  of  all  elements  to 
be  considered  for  rate-making  purposes,  is  $125,000,000. 

Other  witnesses  for.  the  company  testified  that,  in  their  opin- 
ion, the  cost  to  reproduce  the  physical  property  of  the  Public 
Service  Railway  Company  at  prices  prevalent  approximately 
January  1,  1921,  would  be  at  various  amounts  ranging  from 
$175,000,000  to  $200,000,000. 

Professor  Anderson,  who  testified  at  great  length,  with  regard 
to  the  basis  of  Cooley's  appraisal,  submitted  a  series  of  charts 
showing  the  gradual  changes  in  prices  of  labor  and  material  in- 
volved in  the  construction  of  railways,  showing  a  general  upward 
trend  in  cost  of  materials  running  over  a  number  of  years.  The 
record  also  contains  charts  showing  trend  prices  from  1890  to 
<^ate.  The  testimony  generally  tends  to  substantiate  the  fact 
that  costs  of  construction  effective  in  January,  1920,  were  ap- 
proximately double  the  prices  prevalent  in  1913. 

Testimony  submitted  by  experts  for  the  Commission  and  for 
the  municipalities,  before  the  Ford,  Bacon  &  Davis  appraisal  was 
leceived,  called  attention  to  excessive  claims  for  overhead 
charges  in  the  Cooley  appraisal.  Comparison  between  the  Ford, 
Bacon  &  Davis  appraisal  and  Cooley's  appraisal  also  directs  at- 
tention to  a  considerable  variation  in  opinion  as  to  appropriate 
overhead  iiharges.  To  show  this  wide  variation,  a  table  has  been 
prepared  which  is  found  in  Appendix  IV. 

With  regard  to  the  basic  inventory  upon  which  the  various  ap- 
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praisals  have  been  based :  During  the  preparation  of  the  inven- 
tory the  Board's  engineers  were  familiar  to  a  large  extent  with 
the  progress  of  the  work.  After  the  submission  to  the  Boar<l 
of  the  Cooley  report,  a  large  amount  of  independent  investigation 
was  made  by  the  Board's  engineers  and  the  results  compared 
with  the  Cooley  inventory,  the  conclusion  being  that  the  Cooley 
inventory  had  taken  into  account  not  only  everything  that  could 
be  found  by  examination  of  the  property,  but  in  its  preparation 
recourse  had  been  made  to  all  records  of  construction  available. 
These  included  newspaper  files,  minutes  of  the  various  companies, 
franchise  and  other  agreements,  consultations  with  older  em- 
ployees, and  with  other  persons  who  were  familiar  with  the  his- 
tory of  the  construction. 

Following  the  study  and  check  of  the  Cooley  appraisal,  a 
comprehensive  study  was  made  of  Cooley's  unit  prices  which 
developed  the  fact  that  in  connection  with  a  great  many  itens 
of  labor  and  material,  allowances  for  omissions  had  been  in- 
cluded in  the  unit  prices. 

This  analysis  shows  that  many  unit  prices  were  obtained  by 
Cooley  from  analysis  made  from  the  company's  own  experience 
in  reconstructing  various  parts  of  its  system.  Other  prices  were 
obtained  from  the  company's  own  experience  in  making  exten- 
sions and  additions  to  its  property.  Unit  prices  obtained  from 
records  of  cost  of  reconstruction  have  been  taken  on  the  assump- 
tion that  existing  trajBSc  over  the  system  was  to  be  maintained. 

The  report  of  Dean  Cooley  purports  to  give  the  appraised 
value  of  the  property  of  Public  Service  Railway  Company  on 
the  general  assumption  that  it  is  to  be  or  is  being  reproduced 
new  as  of  a  certain  data 

[1]  With  regard  to  the  net  additions  to  the  property  from 
1916  to  1920  comment  must  be  made  on  two  items.  In  arriv- 
ing at  the  value  of  the  property  at  the  present  time,  net  addi- 
tions have  been  made  as  found  on  the  books  of  the  company. 
The  figures  for  net  additions  result  by  deducting  from  the  figures 
given  for  gross  additions  the  cost  of  withdrawals.  Items  charged 
to  depreciation  and  deducted  in  order  to  obtain  the  net  additions 
have  been  deducted  at  either  cost  or  estimated  original  cost. 
Such  items,  however,  have  been  included  in  the  Cooley  appraisal 
at  figures  in  excess  of  the  cost.     The  entries  in  the  books  have 
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l»oeu  properly  made  and  no  criticism  is  meant  by  what  is 
DOW  being  said,  but  in  order  to  obtain  the  correct  amount  for  the 
net  additions  we  should  add  to  the  Cooley  appraisal  as  of  1915, 
figures  representing  the  gross  additions  to  property,  and  from  the 
Oooley  appraisal  should  then  be  deducted  not  the  original  or  es- 
timated actual  cost  of  the  properties  written  off  but  the  amount 
at  which  Cooley  has  included  them  in  his  appraisal.  Further- 
more, the  figures  representing  gi-oss  additions  from  1916  to  1920 
include  the  cost  of  certain  properties  both  in  the  vicinity  of 
Xewark  and  of  Camden,  money  for  the  construction  of  which 
was  advanced  by  the  United  States  Government  in  connection 
with  construction  for  war  purposes.  The  agreements  between 
the  Government  and  the  company  provide  that  at  the  proper 
time  these  elements  of  property  shall  be  paid  for  by  the  company 
at  pricey  considerably  lower  than  the  cost  to  the  Government. 
There  are  several  of  these  contracts ;  some  of  them  lead  to  definite 
amounts ;  others  are  subject  to  certain  conditions  and  agreements 
to  be  made  at  some  time  in  the  future  and  the  exact  amounts  can- 
not now  be  determined.  The  book  amount  given  as  gross  addi- 
tions cannot,  therefore,  be  taken  as  the  correct  figure  for  cost  to 
the  company,  nor  can  the  company's  deductions  be  taken  as  pro- 
perly representing  the  corrections  to  be  made  in  the  Cooley  ap- 
praisal  in  bringing  that  appraisal  up  to  date. 

Appendix  V  shows  the  approximate  cost  to  the  company  of 
the  extensions  made  for  the  Emergency  Fleet  Corporation,  as 
near  as  can  be  determined  in  advance,  from  a  study  of  the  con- 
tract. 

Mark  Wolff,  for  the  municipalities,  testified  that  he  had  made 
a  historical  study  from  the  books  of  the  various  companies,  as  a 
result  of  which  he  submitted  a  large  number  of  exhibits. 

Wolff  made  two  independent  studies  to  determine  the  actual 
amount  of  cash  which  had  gone  into  the  construction  of  the  rail- 
way properties.  His  first  estimate  was  made  by  an  analysis  of 
capitalization  made  from  the  company's  records.  By  this  means 
he  summed  up  the  various  amounts  of  securities  which  ho 
claimed  had  been  issued  without  equivalent  value.  From  his 
testimony  it  appeared  that  there  had  been  issued  securities  of 
approximately  $66,000,000  in  excess  of  the  actual  cost  of  the 

properties  of  the  company. 
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Mr.  Wolff's  second  method  was  synthetic  in  that  he  arrived 
at  a  total  historical  cost  for  all  of  the  properties  by  adding  to- 
gether the  costs  of  all  the  constituent  companies  and  by  this 
method  he  arrives  at  a  gross  figure  of  $91,616,569,  this  repre- 
senting total  amounts  of  money  expended  since  the  beginning  on 
all  of  the  railway  properties. 

Wolff's  conclusions  were  attacked  by  witnesses  for  the  com- 
pany and  certain  conclusions  drawn  therefrom  by  Ford,  Bacon 
&  Davis.  On  page  30  (printed  copy  page  38)  is  given  the  result 
of  application  of  later  testimony  to  Wolff^s  original  conclusions. 

Delos  F.  Wilcox  testified  for  the  municipalities  (see  Exhibit 
O-620)  also  with  regard  to  the  historical  cost. 

Because  of  the  fundamental  principles  underlying  some  of 
the  differences  in  the  testimony  and  the  large  sums  involved,  we 
think  a  detailed  discussion  thereof  may  be  desirable. 

Property  not  Used  nor  Useful  cmd  Svhsidiary  Companies. 

From  the  evidence  it  appears  that  the^e  is  included  in  the  ap- 
praisals now  before  the  Commission  the  following  properties: 

[2]  Jersey  City  Wagon  Elevator  Company.  It  appears  that 
there  is  no  such  company  but  that  it  is  an  elevator  owned  by  the 
Public  Service  Railway  Company  originally  built  for  the  raising 
and  lowering  of  horse  cars  from  the  lower  level  of  Hoboken  to 
the  Heights.  This  elevator  is  now  used  for  carrying  wagons  and 
trucks,  etc.,  up  and  down  the  sides  of  the  Palisades.  From  the 
evidence,  the  Commission  finds  that  this  is  not  used  and  useful 
property  in  the  conduct  of  street  railway  transportation,  and, 
therefore,  will  be  excluded  in  determining  the  value  of  the  prop- 
erty. 

[3]  Highland  Improvement  Company,  It  appears  that  this 
is  a  company  organized  for  acquiring  lands  and  titles  to  lands 
needed  in  the  development  of  the  railway  company  at  Edgcwa- 
ter.  All  the  stock  of  this  company  is  owned  by  the  New  Jersey 
&  Hudson  River  Railway  &  Ferry  Company.  Part  of  the 
lands  acquired  through  this  company  were  deeded  to  the  River- 
side and  Fort  Lee  Ferry  Company  and  are  now  used  for  terminal 
purposes.  It  is  claimed  by  the  company  that  other  parts  of  the 
lands  so  acquired  have  been  transferred  directly  to  the  railway 
company  and  include  the  Horse  Shoe  Curve  and  other  property 
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at  Edgewater  used  for  railway  purposes  and  that  other  portions 
of  the  original  plot  purchased  hy  the  company  have  been  deeded 
to  others,  the  value  of  which  is  not  in  any  of  these  appraisals. 
The  Commission  in  determining  value  of  the  property  used  and 
useful  in  the  conduct  of  street  railway  transportation  will  ex- 
clude all  lands  not  so  used.  The  value  of  the  land  not  so  used, 
including  certain  residences  erected  thereon,  is  $18,403.10. 

New  York  Rarhor  Real  Estate  Company,  This  is  another 
real  estate  company  controlled  by  the  railway  company  and  has 
been  used  in  acquiring  title  to  certain  properties  along  the  Hud- 
son River.  The  company  claims  that  this  land  is  used  and  use- 
ful for  railway  purposes.  From  the  evidence  it  appears  that  the 
lands  involved  in  the  operation  of  this  company  are  used  and 
useful  especially  in  connection  with  the  operation  of  ferries  and 
have  been  excluded  entirely  in  the  consideration  of  this  matter. 
[4,  5]  Riverside  &  Fort  Lee  Ferry  Company.  This  is  a 
New  York  corporation.  All  the  stock  of  this  company  is  owned 
by  the  New  Jersey  &  Hudson  River  Railway  &  Ferry  Companv. 
AU  the  property  of  the  New  Jersey  &  Hudson  River  Railway  & 
Ferry  Company  is  leased  to  the  Public  Service  Railway  Com- 
pany under  lease  approved  by  this  Board  in  1911.  It  further 
appears  that  when  the  street  railway  now  connecting  Edgewater 
with  Hackensack,  Paterson,  Englewood,  etc.,  was  begun  to  be 
built  at  Edgewater,  there  was  no  connection  at  that  point  with 
Kew  York  city  and  that  the  company  acquired  this  ferry,  relo- 
cated the  terminal  on  the  Jersey  side,  and  this  ferry  is  now  used 
in  transporting  passengers  between  Edgewater,  New  Jersey,  and 
New  York  city,  an  interstate  movement.  It  further  appears  that 
all  profits  arising  out  of  the  operation  of  the  ferry  come  to  the 
railway  company  through  stock  ownership  and  is  credited  to  non- 
operating  income  of  the  railway  companv.  From  the  evidenco 
the  Commission  finds  that  this  ferry  is  used  in  the  conduct  of  in- 
terstate traflSc  and  is  without  its  jurisdiction  and,  therefore,  the 
value  of  the  same  will  be  excluded  in  determining  the  fair  value 
of  the  railway  property  in  this  proceeding.  Likewise  the  Com- 
mission finds  that  all  income  derived  from  the  operation  of  this 
ferry  should  be  excluded  from  the  income  of  the  street  railway 
company  and  also  charges,  if  any,  charged  to  operation  of  street 
railway  should  be  excluded. 
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Port  Richmo)td  &  Bergen  Point  Ferry  Company.  It  appears 
that  this  company  operates  a  ferry  between  Bayonne  and  Staten 
Island  and  that  the  stock  of  the  company  is  owned  by  the  Con- 
solidated Traction  Company,  which  company  was  leased  to  the 
N'orth  Jersey  Street  Railway  Company,  which  company  is  a 
part  of  the  Public  Service  Railway  Company.  The  income  ivom 
this  ferry  appears  in  the  statements  of  the  Public  Service  Rail- 
way Company  under  its  heading  "Income  From  Other  Sources." 
Inasmuch  as  Staten  Island  is  in  the  state  of  New  York,  and  Ber- 
gen Point,  Bayonne,  is  in  the  State  of  ?f  ew  Jersey,  the  transpor- 
tation of  passengers  by  this  ferry  constitutes  an  interstate  move- 
ment over  which  this  Commission  has  no  jurisdiction.  There- 
fore, from  the  evidence,  the  Commission  finds  that  the  value  of 
the  same  should  be  excluded  in  determining  the  fair  value  of  the 
property  of  the  street  railway  company  and  further  finds  that  all 
income  from  the  operation  of  the  ferry  which  now  appears  in  the 
statements  of  the  Public  Service  Railway  Company  shoidd  be 
excluded  and  likewise  all  expenses,  if  any,  for  the  operation 
of  the  ferry  that  appear  in  the  statements  of  the  Public  Service 
Railway  Company  should  also  be  excluded. 

[6]  Peoples  Elevaiing  Company.  It  appears  that  the  railway 
company  owns  the  capital  stock  of  this  company  and  that  the 
company  owns  and  operates  an  incline  plane  up  the  side  of  tho 
Palisades  between  Hoboken  and  Wechawken.  It  was  built  in 
1899  and  the  company  claims  it  provides  a  conveyance  for  the 
carriage  of  materials  of  all  kinds  and  has  aided  in  the  develop- 
ment of  the  territorv.  From  the  evidence  the  Commission  finds 
1/ 

that  this  property  is  not  used  and  useful  in  the  conduct  of  the 
street  railway  transportation  and  should  be  excluded  in  deter- 
mining value  of  the  property  of  the  Public  Service  Railway 
Company. 

Fairvww  Crushing  Company.  This  is  a  quarry  property 
owned  by  the  Public  Service  Railway  Company  and  that  the 
stone  quarried  is  used  in  the  construction  and  maintenance  of 
the  street  railway  and  that  tho  company  obtains  this  stone  at  ac- 
tual cost.  Inasmuch  as  the  output  of  this  quarry  is  used  exclu- 
sively by  the  street  railway  company,  the  Commission  finds  that 
the  same  should  be  included  in  determining  the  value  of  its  prop- 
erty. 
P.U.R.1921D. 
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Property  Constructed  at  Government  Expense  Taken  Over  by 

the  Company, 

[7]  From  Appendix  V  it  is  found  that,  under  the  head  of  ad- 
ditions, there  has  been  inchided  an  amount  corresponding  to  cost, 
to  the  Government,  which  is  in  excess  of  the  cost  to  this  com- 
pany of  approximately  $633,40(S.  To  include  now,  this  excess, 
would  result  in  requiring  the*  customers  to  pay  on  this  item  twice, 
once  through  the  cost  of  supporting  the  general  Government,  and 
the  second  time  in  contribution  to  meet  the  company's  fixed 
charges.  The  Board,  therefore,  finds  and  determines  that  a  de- 
duction should  be  made  of  $633,408. 

Power  Stations. 

[8]  From  the  evidence,  it  appears  that  on  July  4,  1910,  the 
Public  Service  Railway  Company  executed  a  lease  for  a  period 
of  999  years  to  the  Public  Service  Electric  Company  of  all  its 
power  stations,  transformer  stations,  sub-stations  and  its  trans- 
mission system,  together  with  certain  parcels  of  real  estate. 

The  salient  features  of  this  lease  are  as  follows :  In  considera- 
tion of  the  railway  company  turning  over  to  the  electric  company 
all  of  its  power  producing  facilities  "whereby  the  electric  com- 
pany agreed  to  supply  all  of  the  electric  energy  necessary  for  the 
operation  of  the  railway  company  at  the  actual  average  cost  of 
labor  and  material  (exclusive  of  any  charges  or  allowances  for 
depreciation  and  taxes)  for  producing  and  delivering  such 
energ}'  to  the  distributing  lines  of  the  railway  company.  The 
electric  company  further  agreed  to  install  as  and  when  necessary 
additions  and  extensions  to  its  property  to  meet  the  increasing 
demands  of  the  railway  company,  assuming  all  burdens  of 
financing  such  additions  and  extensions  with  the  obligation  on 
the  part  of  the  railway  company  to  pay  the  electric  company  6 
per  cent  per  annum  on  the  cost  of  such  additions  and  extensions 
in  addition  to  the  operating  cost  as  referred  to  above. 

While  Ford,  Bacon  &  Davis  say  the  book  cost  of  the  power 
plants  turned  over  to  the  electric  company  is  $5,169,000,  for 
which  the  company  received  $2,000,000  cash,  they  add: 
"However,  in  view  of  the  fact  that  this  lease  is  between  two  com- 
panies, both  of  which  are  practically  100  per  cent  controlled  by 
one  interest,  namely.  Public  Service  Corporation  of  N^ew  Jersey, 
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it  was  not  deemed  proper  to  assign  any  specific  value  to  the  lease 
per  86,  but  its  potential  value  has  been  given  due  consideration." 
We  agree  with  this  reasoning. 

Lands. 

[9]  In  addition  to  the  public  streets  occupied  by  it,  petitioner 
owns  considerable  amounts  of  right  of  way  and  other  real  ^- 
tate.  This  has  been  evidenced  by  the  filing  with  the  Board  in 
connection  with  this  matter  a  volume  containing  some  301 
prints,  each  of  which  represents  one  or  more  plots  of  land  occu- 
pied by  car  bams,  car  yards,  storage  yards,  small  sections  of 
right  of  way  and  other  small  plots  used  for  street  railway  pur- 
poses. In  addition,  a  large  number  of  folders  giving  completely 
the  strips  of  land  comprising  right  of  way  over  which  many  of 
the  urban  and  interurban  lines  have  been  constructed.  Of  the 
790  miles  of  operating  road,  approximately  421.64  miles  are 
operated  along  public  streets  and  roads  and  76.79  miles  are  lo- 
cated on  private  right  of  way. 

The  value  of  the  lands  belonging  to  the.  Public  Service  Rail- 
way Company  is  shown  in  the  Cooley  appraisal  at  $10,432,682 
and  was  testified  to  by  individual  appraisers  who  had  considered 
each  parcel.  These  appraisals  were  made  by  experts  recognized 
as  such  in  the  localities  where  they  reside,  in  which  the  particu- 
lar lands  appraised  by  them  were  located.  In  1919  and  in  June, 
1921,  the  lands  were  reappraised  by  these  same  appraisers  and 
the  value  testified  to  before  the  Board.  Professor  Anderson  (see 
testimony,  February  10,  1920;  also  Ex.  P-347-P-352,  inc.) 
eliminated  certain  lands  not  used  and  occupied  by  the  Public 
Service  Electric  Company  under  the  general  power  agreement; 
also  certain  lands  were  eliminated  by  him  which  have  been  sold 
since  the  Cooley  appraisal  in  1915  and  also  were  added  certain 
other  lands  acquired  since  1915.  The  petitioner  now  claims  a 
total  value  of  lands  of  $11,460,415.  Ford,  Bacon  &  Davis  also 
engaged  certain  real  estate  experts  to  appraise  the  lands.  These 
appraisers  found  a  total  value  of  all  lands  of  $11,429,295.  In 
view  of  the  changes  in  value  which  have  occurred  in  the  last  year 
or  so,  the  Boai'd  employed  real  estate  experts  who  testified  as  to 
the  value  of  the  more  important  tracts  of  land,  particularly  those 
where  the  value  claimed  varied  considerably  from  the  assessed 
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value.     In  arriving  at  conclusions,  careful  comparison  has  boon 
made  of  the  values  of  the  individual  tracts. 

In  both  the  Cooley  and  Ford,  Bacon  &  Davis  appraisals,  over- 
head charges  such  as  law  and  administration  expense,  interest 
and  taxes  during  construction,  organization  and  development, 
cost  of  money,  promoters'  compensation,  and  engineering  and 
superintendence  have  been  computed  upon  a  basis  which  in- 
cluded the  land  values.  The  amount  added  in  this  way  in  the 
Cooley  appraisal  is  $3,845,427,  tmd  in  Ford,  Bacon  &  Davis  ap- 
praisal, $2,918,613.  In  the  amounts  named  above  as  the  ap- 
praised value  of  lands,  in  both  the  Cooley  and  Ford,  Bacon  & 
Davis  appraisals  there  have  been  included  allowances  for  plot- 
tage, the  effect  of  certain  multipliers,  or  other  direct  allowances 
intended  to  represent  the  increased  value  because  of  use  as  rights 
of  way. 

The  original  or  historical  cost  of  all  lands  as  determined  by 
Wolff,  a  witness  for  the  municipalities,  shows  actual  cost  of  all 
lands  to  be  $5,573,286. 

In  the  Minnesota  Rate  Cases,  the  United  States  Supreme 
Court,  230  IT.  S.  352,  450,  452,  454,  67  L.  ed.  1511,  48  L.RA. 
(N.S.)  1151,  33  Sup.  Ct.  Eep.  729,  Ann.  Cas.  1916A,  18, 
stated : 

"These  are  the  results  of  the  endeavor  to  apply  the  cost-of-r(&- 
production  method  in  determining  the  value  of  the  right  of  way* 
It  is  at  once  apparent  that,  so  far  as  the  estimate  rests  upon  a 
supposed  compulsory  feature  of  the  acquisition,  it  cannot  be  sus- 
tained. It  is  said  that  the  company  would  be  compelled  to  pay 
more  than  what  is  the  normal  market  value  of  property  in  trans- 
actions between  private  parties ;  that  it  would  lack  the  freedom 
they  enjoy,  and,  in  view  of  its  needs,  it  would  have  to  give  a  high- 
er price.  It  is  also  said  that  this  price  would  be  in  excess  of  the 
present  market  value  of  contiguous  or  similarly  situated  prop- 
erty. It  might  well  be  asked,  who  shall  describe  the  conditions 
fhat  would  exist,  or  the  exigencies  of  the  hypothetical  owners  of 
the  property,  on  the  assumption  that  the  railroad  were  removed. 
But,  aside  from  this,  it  is  impossible  to  assume,  in  making  a 
judicial  finding  of  what  it  would  cost  to  acquire  the  property, 
that  the  company  would  be  compelled  to  pay  more  than  its  fair 
market  value.     It  is  equipped  with  the  governmental  power  of 
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eminent  domain.     In  view  of  its  public  purpose,  it  has  been 

'  granted  this  privilege  in  order  to  prevent  advantage  being  taken 

of  its  necessities.    It  would  be  free  to  stand  upon  its  legal  rights 

and  it  cannot  be  supposed  that  they  would  be  disregarded.    .    .    . 

"Moreover,  it  is  manifest  that  an  attempt  to  estimate  what 
would  be  the  actual  cost  of  acquiring  the  right  of  way,  if  the  rail- 
road were  not  there,  is  to  indulge  in  mere  speculation.  The  rail- 
road has  long  been  established;  to  it  have  been  linked  the  ac- 
tivities of  agriculture,  industry  and  trade.  Communities  have 
long  been  dependent  upon  its  service,,  and  their  grow^th  and  de- 
\elopment  have  been  conditioned  upon  the  facilities  it  has  pro- 
vided. The  uses  of  proprty  in  the  communities  which  it  serves 
are  to  a  large  degree  determined  by  it.  The  values  of  property 
along  its  lines  largely  depend  upon  its  existence.  It  is  an  inte- 
gral part  of  the  communal  life.  The  assumption  of  its  nonexist- 
t.nce,  and  at  the  same  time  that  of  values  that  rest  upon  it  remain 
unchanged,  is  impossible  and  cannot  be  entertained.  The  condi- 
tions of  ownership  of  the  property  and  the  amounts  which  would 
have  to  be  paid  in  acquiring  the  right  of  way,  supposing  the  rail- 
road to  be  removed,  are  wholly  beyond  reach  of  any  process  of 
rational  determination.  The  cost-of-reproduction  method  is  of 
service  in  ascertaining  the  present  value  of  the  plant,  when  it  is 
reasonably  applied  and  when  the  cost  of  reproducing  the  prop- 
erty may  be  ascertained  with  a  proper  degree  of  certainty.  But 
it  does  not  justify  the  acceptance  of  results  which  depend  upon 
mere  conjecture.    .    .    . 

"Assuming  that  the  company  is  entitled  to  a  reasonable  share 
in  the  general  prosperity  of  the  communities  which  it  serves,  and 
thus  to  attribute  to  its  property  an  increase  in  value,  still  the  in- 
crease so  allowed,  apart  from  any  improvements  it  may  make, 
cannot  property  extend  beyond  the  fair  average  of  the  normal 
market  value  of  land  in  the  vicinity  having  a  similar  character. 
Otherwise  we  enter  the  realm  of  mere  conjecture.  We  therefore 
hold  that  was  error  to  base  the  estimates  of  value  of  the  right  of 
way,  yards  and  terminals  upon  the  so-called  'railway  value'  of 
the  property.  The  company  would  certainly  have  no  gi-ound  of 
complaint  if  it  were  allowed  a  value  for  these  lands  equal  to 
the  fair  average  market  value  of  similar  land  in  the  vicinity, 
without  additions  by  the  use  of  multipliers,  or  otherwise  to  cover 
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hypothetical  outlays.  The  allowances  made  below  for  a  conjec- 
tural cost  of  acquisition  and  consequential  damages  must  be  dis- 
approved ;  and,  in  this  view,  we  also  think  it  was  error  to  add  to 
the  amount  taken  as  the  present  value  of  the  lands  the  further 
sums,  calculated  on  that  value,  which  were  embraced  in  the  items 
of  'engineering,  superintendence,  legal  expenses,'  'contingencies' 
and  'interest  during  constiniction/  " 

Therefore,  following  the  rule  laid  down  by  the  United  States 
Supreme  Court  in  the  Minnesota  Eate  Cases,  supra,  as  we  under- 
stand it,  this  Board  holds  that  the  reproduction  value  of  lands  to 
be  considered  as  an  element  in  determining  the  fair  rate-making 
value  of  a  public  utility  property  is  that  based  upon  the  value  of 
adjacent  similar  lands,  without  increments,  for  conjectural  dam- 
ages, acquisition,  or  other  incidental  costs. 

An  analysis  has  been  made  of  the  details  of  land,  included  in 
the  inventory.  This  developes  the  existence  and  inclusion  in  the 
C^ooley  appraisal  of  a  number  of  items  not  at  present  in  use  for 
railway  transportation  purposes.  Certain  of  these  items  have 
been  excluded  in  the  Ford,  Bacon  &  Davis  appraisal.  Witnesses 
testified  as  to  the  uses  of  these  lands,  and  called  attention  to  the 
fact  that  other  tracts  of  land  included  in  both  the  Cooley  and 
Ford,  Bacon  &  Davis  appraisals  should  not  new  be  included  as 
used  and  useful.  Their  inclusion  by  the  appraisers  appears  to 
arise  from  a  confusion  of  different  theories  as  to  methods  of  find- 
ing value.  In  general,  the  appraisals  which  have  been  made  are 
based  upon  the  so-called  reproduction  theory.  A  consistent  in- 
terpretation of  this  theory  would  include  in  the  inventory  itself 
only  such  items  of  property  as  are  at  present  used  in  the  service 
of  the  public  or  such  items  as  have  been  purchased  but  a  short 
time  back  for  use  in  the  very  near  future.  An  inventory  of  this 
kind  will  include  materials  and  supplies  kept  in  storerooms  and 
under  such  a  general  heading  certain  items  of  land  may  be  prop- 
erly included,  but  items  purchased  far  in  advance  of  their  need 
or  remaining  in  the  hands  of  the  company  years  after  their  use- 
fulness has  departed  cannot  be  included  in  an  appraisal  based 
upon  a  consistent  theory. 

This  is  in  accordance  with  the  decision  of  the  United  States 
Supreme  Court  in  the  Cedar  Rapids  Gas  Company  Case,  233 
U.  S.  655,  56  L.  ed.  504,  32  Sup.  Ct.  Rep.  389,  also  in  the  Spring 

P.U.R.1921D. 


Digitized  by 


Google 


614  NEW  JERSEY  BOARD  OF  PUBLIC  UTILITY  COMRS. 

Valley  Water  Co.  v.  San  Francisco,  165  Fed.  667,  and  Duluth 
Street  R.  Co.  v.  Railroad  Commission,  161  Wis.  452,  P.TJ.R 
1915D,  192,  152  N.  W.  887. 

In  accordance  with  these  decisions,  the  Board  is  of  the  opinion 
and  finds  and  determines  that  the  following  parcels  should  be 
omitted : 

Elizabeth — North  Broad  street — office  building,  part  only. 

Camden — Fourth  and  Chestnut  streets. 

Jersey  City — Foye  Place  and  Tuers  avenue,  Montgomery 
street  near  Westside  avenue,  Sip  avenue  terminal,  part  occupied 
by  office  buildings. 

West  Hoboken — Spring  street,  Jane  to  Angelique  street, 
Marshall,  Second,  and  Harrison  streets. 

Clifton — Franklin  avenue,  Delawanna  car  house. 

Lodi — Union  street  (sold). 

Newark — South  Broad  and  Miller  streets. 

Orange — ^Washington  street,  opposite  Passaic  Valley  barn. 

Verona — Bloomfield  avenue  and  Mt.  Prospect  avenue. 

The  above  items  are  in  addition  to  those  abeady  excluded  by 
Ford,  Bacon  &  Davis. 

After  considering  all  of  the  evidence  as  to  land  values  in  this 
case  and  following  the  rule  laid  down  by  the  United  States  Su- 
preme Court  in  the  Minnesota  Rate  Cases,  the  Board  is  of  the 
opinion  and  finds  and  determines  that  the  value  of  lands  which 
should  be  included  to  be  $8,705,000, 

Promotion  Expenses. 

[10]  Under  the  head  of  promotion  expenses  and  organization 
and  development,  there  appears  in  the  Cooley  appraisal  the  sum 
cf  $5,360,812,  and  in  the  Ford,  Bacon  &  Davis  appraisal  for  pre- 
construction  costs,  $2,066,023. 

As  the  Board  understands  it,  the  cost  of  reproduction  reflects 
the  probable  expenditures  that  would  be  made  in  the  construction 
of  a  property  under  assumed  conditions.  Difference  of  opinion 
may  prevail  as  to  the  assumed  conditions  and  the  relative  value 
of  the  results  secured  and  the  cost  of  the  same.  Nevertheless, 
there  is  an  expenditure  of  time  and  money  on  the  part  of  some- 
one in  developing  the  project,  interesting  capital,  and  bringing 
the  project  to  a  successful  conclusion.     Consequently,  it  remains 
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to  be  determined  the  proper  allowances  for  these  items.  In  this 
case,  there  is  no  definite  evidence  as  to  such  costs  and  the  claims 
are  based  mainly- upon  estimates  which,  of  course,  are  largely 
^^conjectural"  and  uncertain.  Taking  into  consideration  all  the 
conditions  and  circumstances  in  this  case,  the  Board  will  make 
no  finding  as  to  a  specific  amount  to  be  allowed,  but  will  give  con- 
sideration to  promotion  expense  in  determining  development 
**ost  or  going  value. 

CoiUingencies. 

[11]  In  the  Cooley  appraisal  there  appears  an  item  of  $2,- 
808,909  for  contingencies,  which  is  7^  per  cent  of  way  and  struc- 
tures and  2  per  cent  of  the  cost  of  equipment. 

The  following  statement  appears  in  the  Cooley  appraisal: 
*'The  engineer  and  the  contractor  always  include  in  their  esti- 
mates of  cost  a  certain  percentage  based  on  materials  and  labor 
to  cover  items  of  expense  unforeseen  and  overlooked.''  Also  "In 
this  appraisal  an  effort  has  been  made  to  include  omissions  in 
unit  prices,  and  certain  specific  contingencies  also.  General  con- 
tingencies have  been  placed  at  7  J  per  cent  on  way  and  structures 
and  2  per  cent  on  equipment." 

It  is  true  that  a  contractor  in  estimating  the  cost  of  an  entire- 
ly new  project  from  prepared  plans  and  specifications  adds  some 
amount  for  contingencies,  varying  as  to  the  risks  and  uncertain- 
ties introduced.  For  example,  in  street  paving  work  the  risk 
is  small;  the  opposite  would  prevail  in  estimating  from  plans 
the  cost  of  the  tunnel  under  the  Hudson  River  in  the  vicinity  of 
the  New  York  Harbor  where  the  risk  undoubtedly  would  be 
large. 

In  this  particular  case,  it  appears  that  unusual  care  was  taken 
in  preparing  the  inventories.  A  special  effort  was  made  to  list 
all  properties ;  also  the  engineers  had  the  advantage  of  all  preeon- 
struction  records  in  possession  of  the  company  from  which  it 
would  appeaj  that  much  information  could  be  obtained  as  to  dif- 
ficulties encountered  during  construction.  Very  liberal  allow- 
ances were  made  in  determining  unit  prices.  In  most  instances, 
some  amount  was  added  to  unit  prices  to  cover  contingencies  and 
omissions.     It  is  inconceivable,  taking  into  consideration  the 

care  exercised  in  preparing  the  inventories  and  allowances  made 
r.U.R.1921D. 
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in  building  up  unit  prices,  that  any  item  of  cost  has  been  omitted. 
An  appraisal  of  a  known  property  plainly  is  not  comparable  with 
estimating  costs  from  plans  where  conditions  are  unknown. 

The  estimates  upon  which  rests  the  basis  for  the  claim  for  al- 
lowances of  contingencies  in  this  case  are  purely  speculative  and 
conjectural.  Such  estimates  were  condemned  by  the  United 
States  Supreme  Court  in  the  Minnesota  Rate  Case. 

In  the  case  of  the  National  Teleph.  Co.  v.  His  Majesty's  Post- 
master-General, 16  A.  T.  &  T.  Co.  Com.  L.  491,  533,  in  which 
a  claim  of  2  per  cent  was  made  for  contingencies,  Sir  James 
Woodhouse,  delivering  the  judgment,  said : 

"It  is  no  doubt  usual  when  a  contractor  makes  a  tender  to  con- 
struct works  or  plant  to  include  in  his  estimate  a  percentage  of 
this  character  to  provide  against  miscalculation  in  quantities  and 
other  elements  of  uncertainty.  But  we  are  dealing  in  the  case 
put  before  us  by  the  company  with  calculations  based  on  what  it 
actually  cost  the  company  to  do  the  work  for  themselves,  where 
all  factors  of  cost  are  ascertained  and  provided  for  ....  Mr. 
Cook,  the  assistant  engineer,  admitted  that  the  item  could  not  be 
regarded  from  the  point  of  view  of  a  contractor's  percentage,  but 
said  it  was  intended  to  cover  any  omissions  or  errors  in  the  inven- 
tory. But  the  inventory  is  an  inventory  check  by  both  sides,  and 
the  particulars  and  quantities  are  ascertained  and  agreed — so 
here,  again,  I  fail  to  see  the  applicability  of  the  item  proposed  to 
be  included  in  the  cost,  and,  in  my  view,  therefore,  there  is 
nothing  to  be  added  in  respect  to  this  item." 

The  Board  finds  and  determines  that  no  allowances  should  be 
made  for  contingencies  beyond  those  included  in  the  unit  prices, 
and  in  the  quantities  themselves. 

Interest  Durinig  Construction, 

[12]  In  the  Cooley  appraisal  a  construction  period  of  about 
three  yeai's  has  been  assumed  and  that  the  land  would  be  acquired 
a  year  at  least  ahead  of  the  end  of  the  construction  period.  The 
interest  rate  finally  chosen  for  this  appraisal  is  11  per  cent. 

In  the  Ford,  Bacon  &  Davis  appraisal,  interest  during  con- 
struction is  treated  as  the  net  interest  accruing  on  construction 
expenditures  before  the  property  for  which  expenditures  were 

made  is  placed  in  operation.     Further,  it  is  planned  that  the 
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properties  will  be  contructed  by  sections  and  placed  in  operation 
as  sections  are  completed,  thus  relieving  the  interest  account  of ' 
that  portion.    A  credit  is  also  estimated  for  bank  balances  of  2 
per  cent  per  year.     The  interest  as  estimated  averages  between 
02  and  7  per  cent  of  the  construction  accounts. 

Eobert  W.  Feustel,  testifying  in  behalf  of  the  Board,  stated 
that  in  estimating  interest  during  construction  it  should  be  as- 
sumed that  the  properties  would  be  constructed  in  sections  and 
placed  in  operation  as  soon  as  completed  and  this  procedure 
would  shorten  the  period  upon  which  to  compute  interest.  From 
his  study  he  concluded  that  an  allowance  of  approximately  seven 
per  cent  would  be  proper. 

As  to  interest  and  other  overheads  as  applied  to  land  that  has 
already  been  disposed  of  for  other  items,  the  Board  finds  and  de- 
termines that  the  interest  allowable  during  construction  should 
be  computed  at  a  rate  of  between  6J  and  7  per  cent  unon  the 
physical  property  for  the  entire  construction  period. 

Cost  of  Money, 

[13]  The  Cooley  appraisal  carries  an  item  of  $3,573,875  for 
cost  of  money,  being  5  per  cent  on  lands,  ways  and  structures, 
equipment,  and  other  items  as  contained  in  Account  Nos.  502  to 
549a,  inclusive,  in  said  appraisal. 

The  Ford,  Bacon  &  Davis  appraisal  contains  for  financing  an 
item  of  $3,738,400,  based  upon  prewar  prices  and  $11,485,100 
based  jipon  prices  as  of  September  1,  1920,  which  in  case  of  pre- 
war prices  amounts  to  5  per  cent  of  the  structural  cost  and  to 
7.5  per  cent  on  the  present-day  prices. 

Discounts  on  bonds  and  commissions  are  always  very  closely 
allied.  Generally  speaking,  the  system  of  accounts  adopted  by 
this  Board  does  not  distinguish  between  the  two  charges  but  pro- 
vides that  all  discounts  and  commissions  shall  be  excluded  from 
the  capital  account  and  amortized  out  of  the  earnings  over  a  term 
of  years.  In  other  words,  bond  discount  and  commissions  are  re- 
garded as  another  form  of  interest  rates. 

The  Board  finds  and  determines  that  all  amounts  claimed  for 
commissions  and  discounts  in  the  sale  of  securities  should  be  ex- 
cluded in  determining  fair  value  and  further  finds  that  due  con- 
sideration will  be  given  to  these  claims  in  determining  the  fair 
rate  of  return. 

P.U.R.192ir). 
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'Superseded  Property. 

[14]  Under  this  head  there  appears  in  the  Ford,  Bacon  & 
Davis  appraisal  an  item  amounting  to  $4,701,943,  purporting  to 
represent  the  service  value  of  superseded  horse  cars,  cable  drums, 
track,  power  plant  equipment,  distribution  system,  cars  and 
equipment,  abandoned  track  and  fare  zone  expenses. 
.  Wolff  claims  superseded  property  such  as  superseded  horse 
and  cable  property  and  other  items  not  enumerated  amounts  to 
$9,464,204. 

The  Board  will  give  due  consideration  to  this  class  of  prop- 
erty in  determining  a  proper  allowance  for  development  expenses 
or  going  value. 

Depreciaiion. 

[15]  In  the  brief,  filed  by  the  company,  appears  the  following 
statement: 

"This  company  contends  that  the  value  of  its  physical  prop- 
erty is  represented  by  the  cost  of  reproduction  new,  and  that  ac- 
crued depreciation  should  not  be  deducted  in  ascertaining  value 
of  this  property." 

In  the  case  of  Knoxville  v.  Knoxville  Water  Co.  212  U.  S. 
1,  53  L.  ed.  371,  29  Sup.  Ct.  Kep.  148,  United  States  Supreme 
Court  said: 

"The  cost  of  reproduction  is  one  way  of  ascertaining  the  pres- 
ent value  of  a  plant  like  that  of  a  water  company,  but  that  test 
would  lead  to  obviously  incorrect  results  if  the  cost  of  reproduc- 
tion is  not  diminished  by  the  depreciation  which  has  come  from 
age  and  use.    .    .    . 

"The  cost  of  reproduction  is  not  always  a  fair  measure  of  the 
present  value  of  a  plant  which  has  been  in  use  for  many  years. 
The  items  composing  the  plant  depreciate  in  value  from  year  to 
year  in  a  varying  degree.  Some  pieces  of  property,  like  real  es- 
tate, for  instance,  depreciate  not  at  all,  and  sometimes,  on  the 
other  hand,  appreciate  in  value.  But  the  reservoirs,  the  mains, 
the  service  pipes,  structures  upon  real  estate,  standpipes,  pumps, 
boilers,  meters,  tools  and  appliances  of  every  kind  begin  to  de- 
preciate with  more  or  less  rapidity  from  the  moment  of  their  first 
use.  It  is  not  easy  to  fix  at  any  given  time  the  amount  of  depre- 
ciation of  a  plant  whose  component  parts  are  of  different  ages, 
P.U.R.1921D. 
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Avith  different  expectations  of  life.  But  it  is  clear  that  some  sub- 
stantial allowance  for  depreciation  ought  to  have  been  made  in 
this  case.     .    .     . 

'The  company's  original  case  was  based  upon  an  elaborate  an- 
alysis of  the  cost  of  construction.  To  arrive  at  the  present  value 
of  the  plant,  large  deductions  were  made  on  account  of  the  de- 
preciation. This  depreciation  was  divided  into  complete  depre- 
ciation and  incomplete  depreciatioiu  The  complete  depreciation 
represented  that  part  of  the  original  plant,  which,  through 
destruction  or  obsolescence,  had  actually  perished  as  useful  prop- 
erty. The  incomplete  depreciation  represented  the  impairment 
in  value  of  the  parts  of  the  plant  which  remained  in  existence 
and  were  continued  in  use.  It  was  urgently  contended  that,  in 
fixing  upon  the  value  of  the  plant  upon  which  the  company  was 
entitled  to  earn  a  reasonable  return,  the  amounts  of  complete  and 
incomplete  depreciation  should  be  added  to  the  present  value  of 
the  surviving  parts.  The  court  refused  to  approve  this  method, 
and  we  think  properly  rr-fused." 

In  the  Minnesota  Rate  Cases,  230  TJ.  S.  352,  67  L.  ed.  1511, 
48  L.E.A.(KS.)  1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A, 
18,  the  United  States  Supreme  Court,  Mr.  Justice  Hughes  speak- 
ing, said: 

**We  cannot  approve  this  disposition  of  the  matter  of  depre- 
ciation. .  .  .  It  is  also  to  be  noted  that  the  depreciation  in 
question  is  not  that  which  has  been  overcome  by  repairs  and  re- 
placements, but  is  the  actual  existing  depreciation  in  the  plant 
as  compared  with  the  new  one.  It  would  seem  to  be  inevitable 
that  in  many  parts  of  the  plant  there  should  be  such  deprecia- 
tion, as  for  example  in  old  structures  and  equipment  remaining 
on  hand.  And  when  an  estimate  of  value  is  made  on  the  basis  of 
reproduction  new,  the  extent  of  existing  depreciation  should  be 
shown  and  deducted.  .  .  .  And  when  particular  physical 
items  are  estimated  as  worth  so  much  new,  if  in  fact  they  be  de- 
preciated, this  amount  should  be  found  and  allowed  for.  If  this 
is  not  done,  the  physical  valuation  is  manifestly  incomplete. 
And  it  must  be  regarded  as  incomplete  in  this  case.'* 

And  the  Court  said  in  Des  Moines  Gas  Co.  v.  Des  Moines,  238 
TJ.  S.  153,  P.U.R.1915D,  577,  59  L.  ed.  1244,  35  Sup.  Ct.  Rep. 
811: 

P.U.R.1921D. 
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'*The  rule  as  established  beyond  cavil  that  in  arriving  at  the 
value  of  a  plant  of  a  ][yiiblic  utility  for  ratemaking  purposes,  the 
basis  is  the  reproduction  value  new  less  depreciation  according  to 
the  condition,  life  and  age  of  its  various  parts/' 

Kansas  City  Southern  R.  Co.  v.  United  States,  231  U.  S.  423. 
58  L.  ed.  296,  34  Sup.  Ct.  Eep.  125. 

San  Diego  Land  &  Town  Co.  v.  National  City,  1Y4  U.  S.  739, 
43  L.  ed.  1154,  19  Sup.  Ct.  Rep.  804. 

In  the  Passaic  Gas  case,  decided  by  this  Board  December  26, 
1912,  it  was  said: 

"To  obtain  present  value  it  becomes  necessary  to  deduct  from 
the  estimated  cost  to  reproduce  new  the  accrued  depreciation." 

In  dealing  with  accrued  depreciation  in  this  case,  the  Board 
will  follow  the  rule  laid  down  in  the  Passaic  Gas  case  which  it 
understands  to  be  in  accordance  with  the  rule  laid  down  by  the 
United  States  Supreme  Court. 

From  all  the  evidence,  the  Board  finds  and  determines  that 
there  should  be  deducted  for  accrued  depreciation  from  costs  new 
cf  all  the  street  railway  properties  other  than  lands,  $13,500,000. 

Appreciation. 

[16]  As  was  said  by  the  United  States  Supreme  Court  in 
Willcox  V.  Consolidated  Gas  Co.  212  U.  S.  19,  53  L.  ed.  382,  48 
L.R.A.(]Sr.S.)  1134,  29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1034: 

"The  valuation  of  the  property  upon  which  the  company  is  en- 
titled to  a  fair  return  must,  as  a  general  rule,  be  determined  as 
of  the  time  when  the  inquiry  is  made  regarding  the  reasonable- 
ness of  rates  fixed  by  statute  giving  the  company  the  benefit  of 
any  increase  in  the  value  of  the  property  since  it  was  acquired." 

This  view  is  sustained  in  the  Minnesota  Rate  Cases,  230  U.  S. 
458,  siiprcL 

From  exhibits  introduced  in  this  record  it  appears  that  from 
about  1897  to  1915  or  1917  there  was  a  gradual  upward  rise  in 
all  commodities  including  all  classes  of  material  used  in  the  con- 
struction and  maintenance  of  street  railway  properties,  and  dur- 
ing the  war  a  most  violent  rise.  Prices  have  already  declined 
and  are  still  declining  at  a  substantial  rate.  The  evidence  shows 
that  the  general  decline  at  this  time  as  compared  with  last  Sep- 
tember is  at  least  25  per  cent.  Within  the  last  week  various  sub- 
P.U.H.192in. 
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stantial  reductions  have  been  made  by  steel  manufacturers  for  all 
classes  of  steel  products,  including  rails,  all  of  which  show  that 
we  are  now  rapidly  approaching  normal  conditions  and  the  trend 
prices  that  existed  before  the  war. 

The  late  Charles  A.  Prouty,  for  many  years  a  member  of  the 
Interstate  Commerce  Commission,  and  since  1914  Director  of 
the  Division  of  Valuation  of  that  Commission,  in  charge  of 
evaluating  the  properties  of  all  the  steam  carriers  in  the  United 
States,  in  an  argument  before  the  Interstate  Commerce  Com- 
mission on  final  value,  January  7,  1920,  said : 

"I  take  it  that  you  are  to  use  the  depreciated  cost  of  the  prop- 
erty. And  that  has  been  decided  by  the  Supreme  Court.  It  was 
decided  in  the  Knoxville  Water  case.  It  was  decided  in  the  Min- 
nesota Eate  Cases,  the  last  case  in  which  that  matter  was  dis- 
cussed. So  ;  .  .  you  start  out  with  cost  less  depreciation  the 
cost  of  that  property  less  the  depreciation  of  the  property,  or  the 
cost  of  the  property  in  its  present  conditions. 

''But  the  Supreme  Court  has  indicated  that  to  that  depre- 
ciated cost  you  must  add  certain  values,  you  must  add  something 
on  account  of  appreciation." 

Therefore,  in  fixing  the  value  of  this  property,  current  prices 
or  the  appreciated  values  will  be  considered.  How  much  weight 
should  be  attached  to  present-day  prices  is  a  question  that  cannot 
be  determined  by  any  hard  and  fast  rule.  Certainly,  while  suf- 
ficient consideration  must  be  given  them,  it  would  manifestly  be 
unjust  to  make  them  the  sole  test  of  fair  value. 

Appraisals  made  following  the  theory  of  cost  of  reproduction 
new  necessarily  cover  appreciation  to  the  time  of  the  appraisal. 
In  this  record,  appraisals  on  prewar  basis  reflect  the  appreciation 
to  about  1912,  excepting  lands  which  are  appraised  at  present- 
day  prices,  therefore,  all  appreciation,  if  any,  in  lands  would  be 
taken  care  of.  Another  important  recognition  of  present-day 
prices  results  from  the  fact  that  the  additions  made  to  this  prop- 
erty since  January  1,  1916,  have  been  included  at  the  actual 
full  war-time  cost. 

Complying  with  the  rule  laid  down  by  the  United  States  Su- 
preme Cour,  as  we  understand  it,  and  after  carefully  considering 
all  the  evidence  as  to  the  general  upward  trend  of  prices,  and 
also  giving  due  consideration  to  present-day  prices,  the  Board 
P.U.R.1921D. 
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iinds  and  determines  that  an  allowance  for  appreciation  is  reason- 
ably represented  by  $12,000,000. 

Developinevi  Cost  or  Going  Value. 

[17]  In  view  of  the  settled  law  on  this  subject  in  this  state 
and  in  the  United  States,  the  question  of  making  an  allowance 
for  going  value  is  no  longer  open  to  discussion.  That  a  going 
concern  has  a  value  over  and  above  the  value  of  the  physical 
property  employed  is  self-evident.  From  the  very  nature  of  this 
element  of  value  it  cannot  be  arrived  at  with  mathematical  ac- 
curacy, but  must  necessarily  be  considered  in  the  light  of  all 
th^  facts  in  each  particular  case. 

Des  Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  153,  P.U.R 
1915D,  677,  59  L.  ed.  1244,  35  Sup.  Ct.  Kep.  811;  Denver  v. 
Denver  Water  Co.  246  U.  S.  178,  P.U.R.1918C,  640,  62  L.  ed. 
649,  38  Sup.  Ct.  Rep.  278 ;  Cedar  Rapids  Gas  Light  Co.  v.  Cedar 
Rapids,  144  Iowa  426,  120  N.  W.  966;  233  U.  S.  655,  56  L.  ed. 
594,  32  Sup.  Ct  Rep.  389. 

Discussing  the  question  of  the  propriety  for  any  allowance  of 
going  value,  the  Supreme  Court  in  what  is  known  as  the  Passaic 
Gas  case,  said: 

"We  think  both  on  weight  of  authority  and  on  reason  there 
should  be  such  an  allowance.  .  .  .  The  necessary  loss  attend- 
ing experiments  that  promise  improvement,  the  obsolescence  of 
plant  apart  from  the  ordinary  calculable  depreciation  which  may 
be  charged  to  current  expenses  instead  of  being  capitalized,  the 
expense  that  must  attend  and  the  additional  value  that  arises  of  a 
great  industry  with  a  view  to  economical  production,  and  the  cost 
of  procuring  capital  for  the  original  works  or  subsequent  exten- 
sions. .  .  .  The  legal  question  is  whether  these  items  consti- 
tute a  going  value  upon  which  the  company  is  entitled  to  a  re- 
turn if  the  individual  rate  is  to  be  just  and  reasonable.  To  this 
we  answer  yes." 

Public  Service  Co.  v.  Public  Utility  Board,  84  N.  J.  L.  pp. 
476-477;  87  N.  J.  L.  p.  581. 

The  Public  Service  Railway  Company,  as  heretofore  stated,  is 
an  amalgamation  of  a  large  number  of  separate  entities.  As  a 
resuk  there  is  a  uniform  operation  which  gives  to  the  system  as 
a  whole  a  greater  value  than  would  accrue  from  the  operation 
of  its  numerous  parts  as  separate  and  distinct  units.    The  value 

F.U.R.1921D. 
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of  the  system,  as  a  whole  is  materially  in  excess  of  the  value  of  the 
mere  physical  property  of  these  units. 

After  giving  due  consideration  to  all  the  evidence  in  this  par- 
ticular case  bearing  upon  that  element  of  value  known  as  ^'going 
vahie''  and  to  all  the  facts  having  any  bearing  upon  this  matter, 
the  Board  finds  and  determines  that  an  allowance  for  going  value 
is  reasonably  represented  by  $12,000,000. 

Historical  Cost. 

Reference  has  already  been  made  to  the  fact  that  Mr.  Mark 
Wolff,  in  accordance  with  a  program  laid  down  by  counsel  for  the 
municipalities,  made  a  study  of  all  the  available  books  of  the 
old  imderlying  companies  including  the  minute  books  and  all 
other  records  that  could  be  found.  His  object  was  to  ascertain,  if 
possible,  the  actual  amoimt  of  money  which  had  been  expended  in 
one  way  or  another  in  connection  with  the  construction  and  de- 
velopment of  the  various  properties  now  making  up  the  Public 
Service  Railway  Company  system. 

He  went  at  this  study  in  two  different  ways,  both  of  which  led 
to  results  fairly  consistent  with  one  another.  His  first  method 
was  by  adding  together  various  items  which  he  classified  as  ex- 
cess capitalization.  He  obtained  the  items  which  are  added  to- 
gether from  various  minute  books,  articles  of  consolidation  and 
the  like.  For  example,  where  in  an  agreement  of  consolidation 
it  appeared  that  $6,400,000  of  stock  and  $6,400,000  of.  bonds 
had  been  issued  apparently  for  no  other  purpose  than  the  pur- 
chase of  stock  having  a  face  value  of  $1,500,000,  be  classified  the 
difference,  $11,300,000,  as  excess  capitalization.  By  this 
method,  Mr.  Wolff  arrived  at  the  conclusion  that  the  excess  in  the 
face  value  of  capitalization  over  the  amount  of  money  which  had 
actually  gone  into  construction  and  development  was  approxi- 
mately $66,000,000.  Further  analysis  led  him  to  say  that  the 
excess  capitalization  was  approximately  $76,000,000.  He  ac- 
counted for  the  $10,000,000  difference  by  assumptions  that  con- 
struction had  been  paid  for  from  earnings  and  partially  by  ad- 
vances on  the  part  of  the  corporation  for  which  it  was  never  reim- 
bursed and  which  advances  so  far  as  they  related  to  construction 
were  not  capitalized,  and,  therefore,  were  not  reported.  These 
statements  were  merely  approximate  and  later  on  put  concretely 
in  the  form  of  exhibits.     While  Mr.  Wolff  testified  in  consider- 
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able  detail  as  to  the  resulting  increase  in  capitalization  on  the 
occasion  of  several  diiferent  consolidations  and  purchases  of  se- 
curities, for  the  purpose  of  this  report  the  statement  above  as  to 
the  aggregate  is  sufficient. 

Mr.  Wolff's  second  method  involved  the  ascertainment  from 
all  available  sources  of  the  amounts  directly  charged  to  construc- 
tion and  other  capital  accounts.    His  Exhibit  O-504a  indicated 
an  aggr^ate  actual  cost  of  $93,662,873.     On  cross-examination 
(testimony,  page  5514,  October  8,  1919),  Mr.  Wolff  corrected 
this  to  the  round  figure  of  $95,000,000,  based  upon  a  study 
v^hich  the  company  had  made  of  Mr.  Wolff's  work.     Some  con- 
fusion has  appai'ently  arisen  as  to  the  meaning  of  'Tiistorical 
cost."     This  is  apparent  from  the  company's  brief,  page  144, 
wherein  the  company  deduces  as  the  value  of  the  proi)erty  the 
sum  of  $95,000,000.    The  amount  of  the  figure  of  $95,000,000 
represents  the  original  cost  properly  chargeable  to  capital  account 
of  all  the  property  ever  constructed  in  connection  with  these  com- 
panies which  now  make  up  the  Public  Service  EaiMay  Company. 
It  is,  of  course,  subject  to  correction,  but  it  includes  property  ot 
the  old  horse  car  and  cable  roads,  the  old  car  barns,  etc.,  which 
disappeared  many  years  ago.     Books  show  that  in  connection 
with  some  companies  some  items  of  property  have  been  charged 
off  and  the  actual  aggregate  cost  of  everything  ever  constructed 
by  the  group  of  companies  is*  higher  than  the  figure  mentioned. 
After  accounting,  however,  for  property  already  charged  off,  the 
old  horse  and  cable  property  long  since  disappeared,  is  placed  by 
Mr.  Wolff  as  having  cost  $9,464,204.     Other  property  miscel- 
laneous in  character,  including  ferries,  amounted  to  $2,527,731. 
Ford,  Bacon  &  Davis,  in  commenting  on  Wolff's  historical  cost 
figure,  also  made  the  error  of  assuming  that  $95,000,000  repre- 
sented the  original  cost  of  the  property  remaining  in  place  to-day. 
Ford,  Bacon  &  Davis  add  to  the  figures  of  $95,000,000  various 
allowances  for  overhead  charges  and  intangible  elements,  etc., 
and  finally  arrived  at  what  the  company  (page  149,  company's 
brief)  refers  to  as  historical  cost  of  $119,150,263.     Historical 
cost  as  represented  by  the  figure  of  $95,000,000  purports  to  be 
nothing  more  or  less  than  the  actual  money  cost  of  all  construe- 
I  tion  since  the  beginning  of  this  industry.     When  used  for  the 

I  purpose  of  aiding  in  the  determination  of  the  value  of  property 

at  the  present  time,  ^'historical  cost"  is  the  cost  as  shown  by 
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records  of  so  much  of  the  property  as  is  found  in  place  today.  It 
seems  inconceivable  that  both  Ford,  Bacon  &  Davis,  and  the  com- 
pany should  have  fallen  into  such  errors  in  their  assumptions  as 
are  apparent  in  the  brief  of  the  company  on  pages  148  to  150. 
In  determining  value  based  upon  original  cost,  it  may  be  neces- 
sary to  make  certain  deductions  for  accrued  depreciation  and  cer- 
tain additions  for  appreciation,  but  the  result  so  obtained  has 
reference  to  value  and  not  at  all  to  cost.  We  have  carefully  an- 
alyzed the  testimony  and  exhibits  relating  to  historical  costs  of 
this  property  and  following  is  the  result  of  this  analysis  which 
takes  into  account  the  various  corrections  made  on  cross-examina- 
tion. 

Statement  of  Mark  Wolff,  total  as  of  March  31,  1919,  per  Ex- 
hibit O-504    $89,361,752 

Deduction  after  analysis   519,864 

Historical  cost  as  originally  determined  by  Mr.  Wolff 88,841,888 

Additions  suggested  by  the  company,  admitted  by  Mr.  Wolff  on 

cross-examination    4,820,985 

Statement  by  Mark  Wolff,  per  Exhibit  O-504a    $93,662,873 

Adjustments  by  Ford,  Bacon  &  Davis,  per  report  of  April  11, 
1921   (pages  42-46)  — 
Additions  account  work  performed  by  B.  M.  Shanley 1,078,515 

$94,741,388 

Deduction  due  to  errors  of  transcription   $1,072,980 

Deduction  due  to  substitution  of  actual  costs 

for  estimates  by  Mr.  Wolff 376,545 

Total  deductions   1,449,525 

Total  March  31,  1919,  after  adjustment  by  Ford,  Bacon  & 

Davis $93,291,863 

Additions,  March  31,  1919,  to  December  31,  1920 2,562,245 

$95,854,108 
Addition — Correction  to  December  31,  1920  a/c  Power  Plant         123,315 

$95,977,423 
Deduct  rehabilitation  expense  improperly  charged  to  capital  ac- 
count           4,160,854 

Total  to  December  31,   1920,   including  superseded   Horse  and 
Cable  property,  Power  Plant  turned  over  to  Electric  Company 

and  Miscellaneous  Properties    ( Ferries,  Elevator,  etc. )    $91,816,569 

Deductions  per  Wilcox  Exhibit  O-620' — 

Superseded  horse  and  cable  property   $9,464,204 

Power  Plant  and  equipment,  plus  $123,315  error      7,045,289 

Total     $16,509,493 

Miscellaneous  property    2,527,731 

19,037,224 

Total  Historical  Cost  of  Railway  property  existing  December 

31,   1920    $72,779,345 

P.U.R.1921D.  40 


Digitized  by  VjOOQIC 


626  NEW  JERSEY  BOARD  OF  PUBLIC  UTILITY  COMRS. 

It  has  been  conteuded  by  witnesses  for  the  company  that  the 
amounts  mentioned  by  Mr.  Wolff  represent  charges  to  construc- 
tion for  labor  and  material  only  (testimony,  page  5551,  October 
8,  1919).  It  was  also  contended  that  materials  and  supplies 
should  be  added  to  Mr.  Wolff's  figures,  (testimony,  page  5552, 
October  8,  1919).  With  regard  to  overhead  charges,  attention 
is  directed  to  Exhibit  0-412  entitled  "Overheads  charged  to  Con- 
struction on  books  of  Public  Service  Eailway  Company  and  cer- 
tain Underlying  Predecessor  Companies."  Attention  is  also 
called  to  Exhibit  0-411  entitled  "Interest  during  Construction 
charged  to  Capital  Account  by  Consolidated  Traction  Company, 
1893-1898."  Attention  is  also  called  to  Exhibit  O-409  and 
O-410  which  show  interest  charged  to  construction  accoiint  in- 
cluded by  W^olff  in  his  aggregate' cost.  Exhibit  O-408  shows  the 
inclusion  of  engineering  costs  on  the  books  of  the  Jersey  City, 
Hoboken  &  Paterson  Street  Railway  Company.  Whatever  may 
be  the  fact  of  the  matter  with  r^ard  to  the  method  of  classifying 
charges,  it  is  clear  that  Mr.  Wolff's  aggregate  figures  include  all 
costs  properly  chargeable  to  capital  account  as  found  on  the 
books  of  the  company. 

Mr.  Wolff  himself  calls  attention  in  the  exhibits  referred  to 
that  the  relation  of  these  overhead  charges  to  the  total  amount  of 
construction  was  quite  small,  but  it  must  be  remembered  that  a 
very  large  part  of  the  engineering  and  other  similar  services  was 
furnished  by  the  administrative  and  operating  forces  in  the  em- 
ploy of  the  various  companies.  This  again  draws  attention  to  the 
facts  developed  by  historical  cost  study  as  compared  with  esti- 
mates of  value  based  upon  reproduction  cost  theories.  Historical 
cost  studies  have  invariably  developed  the  fact  that  very  large 
proportions  of  the  existing  plants  of  the  public  utility  companies 
have  been  constructed  directly  under  the  supervision  of  these  util- 
ities and  that  in  most  cases  the  costs  have  been  what  are  now 
known  as  piece-meal  costs.  They  are  undoubtedly  higher  than 
the  basic  costs  to  a  contractor  operating  under  efficient  conditions 
and  with  a  large  well  organized  force  of  men.  These  historical 
cost  studies  have  also  shown  that  the  associated  overhead  charges 
have  been  small,  preliminary  expense  in  connection  with  the 
greater  portion  of  the  plant  de\'elopment  engineering,  interest 
during  construction  and  other  similar  elements  have  been  very 
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small  and  were  not  charged  directly  to  capital  account  and  have 
been  absorbed  in  operating  charges.  The  result  of  this  would . 
be  to  hold  down  the  cost  of  the  property  as  charged  on  the  books, 
but,  on  the  other  hand,  to  increase  the  development  cost  due  to 
the  reduction  in  the  amount  of  money  available  from  time  to 
time  as  net  income. 

In  the  reproduction  cost  method  of  determining  value,  we  as- 
sume that  the  entire  property  as  it  exist-s  today  is  being  recon- 
structed within  a  comparatively  short  period  of  time  by  a  thor- 
oughly organized  contractor  or  group  of  contractors.  The  unit 
costs  under  such  conditions  are  low ;  the  overhead  charges,  on  the 
other  hand,  are  always  much  higher,  even  when  properly  classi- 
fied than  when  large  additions  are  being  made  to  an  existing 
property  by  its  operating  and  administrative  forces.  Generally 
speaking,  the  aggregate  result  in  each  case  should  be  nearly  the 
same  if  prices  are  taken  as  of  the  same  period  of  time.  The  final 
conclusion  as  to  the  historical  cost  of  the  property  in  existence 
to-day  is  as  we  have  shown  above. 

Working  Capital. 

[18]  In  making  up  the  value  of  the  property  of  a  utility  com- 
pany, allowance  must  be  made  for  working  capital.  The  exact 
amount  of  working  capital  or  the  proportion  which  it  bears  to 
value  of  other  property  will  vary  considerably  with  the  different 
utilities.  A  gas  company,  for  instance,  must  have  on  hand  a  suf- 
ficient quantity  of  materials  and  supplies  to  meet  operating  ex- 
penses and  insure  continuity  of  service,  all  of  which  must  be  paid 
for,  and  expenditures  of  such  character  form  part  of  the  invest- 
ment actually  made  before  customers  are  served  at  all  and  before 
collections  of  revenue  can  be  made.  Indeed,  before  a  gas  com- 
pany can  collect  many  of  its  bills  it  will  have  rendered  service 
from  a  month  to  a  month  and  a  half,  and  it  has  made  an  invest- 
ment during  that  period  corresponding  to  the  entire  cost  of  opera- 
tion up  to  the  time  it  can  commence  to  collect  money  from  its 
customers.  An  electric  light  or  water  company  is  in  much  the 
same  position  as  the  gas  company. 

A  street  railway  company,  on  the  other  hand,  is  in  a  somewhat 
different  position,  due  to  the  fact  that  it  collects  its  revenue  at  the 
time  it  furnishes  the  service.  In  other  words,  its  business  cor- 
responds exactly  to  that  of  the  merchant  who  conducts  what  is 
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called  a  "cash  and  carry"  system.  Its  need  for  working  capital 
is,  therefore,  not  quite  the  same  as  that  of  the  ordinary  utility 
which  furnishes  its  service  through  meters. 

An  examination  of  the  inventory  and  of  the  books  of  the  com- 
pany leads  to  the  conclusion  that  the  company,  in  its  judgment, 
has  found  it  necessary  to  can-y  in  its  various  storerooms  consid- 
erable quantities  of  the  numerous  and  varied  parts  required  in 
maintenance  of  its  property.  Some  study  also  shows  that  a  part  at 
least  of  materials  and  supplies  carried  in  storerooms  is  finally 
used  for  purposes  properly  chargeable  to  capital  account.  If  in- 
terest during  construction  is  included  in  the  valuation  upon  all  of 
the  items  going  to  make  up  the  structural  whole,  a  partial 
duplication  occurs  by  including  in  our  allowance  for  working 
capital  so  much  of  materials  and  supplies  as  are  held  for  strictly 
construction  purposes.  It  is  found,  however,  that  in  the  year 
1918,  for  which  a  careful  analysis  was  made,  but  17.5  per  cent  of 
such  property  finally  found  its  way  into  the  construction  account, 
and  under  all  the  circumstances  it  is  not  necessary  to  draw  any 
fine  distinctions  as  the  effect  on  the  final  result  would  be  prac- 
tically negligible. 

Cooley,  in  his  report  (page  128),  finds  that  the  average  ma- 
terial and  supplies  over  a  period  of  five  years  was  approximately 
$690,000.  Ford,  Bacon  &  Davis,  taking  part  of  their  informa- 
tion from  the  books  and  partly  from  materials  found  in  the 
storerooms,  arrive  at  a  total  of  $1,520,000.  The  annual  reports 
of  the  company  show  that  in  1911  there  was  material  and  sup- 
plies amounting  to  $611,757.  This  amount  has  risen  as  high  in 
1916  as  $982,710;  was  down  to  $383,835  in  1915,  but  rose  in 
1920  to  $1,081,936. 

With  regard  to  the  cash  required  in  the  operation  of  the  com- 
pany, Cooley  estimates  (page  7  of  his  report)  by  deducting  cur- 
rent liabilities  from  current  assets,  the  amount  $918,000.  Ford, 
Bacon  &  Davis  estimate  that  the  amount  needed  is  equal  to 
the  average  monthly  operating  expense  less  the  average  monthly 
charge  for  depreciation,  or,  in  other  words,  about  $1,860,000. 

The  Board,  therefore,  finds  and  determines  that  working  capi- 
tal is  needed  by  the  company  for  two  purposes : 

1.  Because  of  investment  in  materials  and  supplies. 

2.  To  cover  the  amounts  needed  in  advance  to  meet  charges 
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for  insurance,  licenses,  and  other  similar  items,  shall  in  the  ag- 
gregate. 

In  the  opinion  of  the  Board,  one  million  and  a  half  dollars  is 
amply  sufficient  for  these  purposes.  No  cash  advances  are  re- 
quired as  a  part  of  working  capital  to  meet  any  other  charges 
in  advance  of  the  receipt  by  the  company  of  money  from  the  cus- 
tomers served  by  it. 

Fair  Value. 

[19-21]  In  the  case  of  Smyth  v.  Ames,  169  U.  S.  466,  42  L. 
ed.  819,  18  Sup.  Ct.  Rep.  418,  the  Supreme  Court  of  the  United 
States,  Mr.  Justice  Harlan  speaking  for  the  court,  said: 

"We  hold,  however,  that  the  basis  of  all  calculations  as  to  the 
reasonableness  of  rates  to  be  charged  by  a  corporation  maintain- 
ing a  highway  under  legislative  sanction  must  be  the  fair  value 
of  the  property  being  used  by  it  for  tlie  convenience  of  the  public. 
And  in  order  to  ascertain  that  value,  the  orlgiual  cost  of  con- 
struction, the  amount  expended  in  permanent  improvements,  the 
amouht  and  market  value  of  its  bonds  and  stock,  the  present  as 
compared  with  the  original  cost  of  construction,  the  probable 
earning  capacity  of  the  property  under  particular  rates  pre- 
scribed by  statute,  and  the  sum  required  to  meet  operating  ex- 
penses, are  all  matters  for  consideration,  and  are  to  be  given  such 
weight  as  may  be  just  and  right  in  each  case.  We  do  not  say  that 
there  may  not  be  other  matters  to  be  regarded  in  estimating  the 
value  of  the  property." 
,  .  •  .  •  •  •  •  •• 

"What  the  company  is  entitled  to  ask  is  a  fair  return  upon  the 
value  of  that  which  it  employs  for  the  public  convenience.  On 
the  other  hand,  what  the  public  is  entitled  to  demand  is  that  no 
more  be  exacted  from  it  for  the  use  of  a  public  highway  than 
the  services  rendered  by  it  are  reasonably  worth." 

"Value  is  a  shifting,  variable  thing,  depending  upon  many 
factors — the  money  markets,  shifting  populations,  demand,  com- 
petition, politics,  weather  conditions,  taxes--the  varied  opinions 
of  men  and  the  rates  themselves  all  have  to  do  with  the  rise  and 
fall  of  values.  To  say  that  rates  are  to  be  based  upon  the  value 
P.U.R.1921D. 
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of  the  property,  using  the  term  in  its  usual  and  ordinary  sense, 
is  to  say  that  the  rates  shall  be  based  upon  one  premise  to-day, 
and  another  to-morrow.  So  we  must  conclude  that  when  the 
courts  said  that  rates  were  to  be  based  upon  ^fair  value^  they 
could  not  have  meant  to  use  the  word  S'alue'  in  the  sense  in 
which  the  word  is  ordinarily  used  and  understood." 

In  the  Minnesota  Eate  Cases,  supra,  the  Supreme  Court  of  the 
United  States,  Mr.  Justice,  Hughes  speaking  for  the  court,  said : 

"The  basis  of  calculation  is  the  *f  air  value  of  the  property'  used 
for  the  convenience  of  the  public.  Smyth  v.  Ames,  169  U.  S. 
546,  suprou  Or,  as  it  was  put  in  San  Diego  Land  &  Town  Co.  v. 
Xational  City,  174  U.  S.  739,  757,  43  L.  ed.  1154,  19  Sup.  Ct. 
Kep.  804:  'What  the  company  is  entitled  to  demand,  in  order 
that  it  may  have  just  compensation,  is  a  fair  return  upon  the 
value  of  the  property  at  the  time  it  is  being  used  for  the  public.' 
See  also  San  Diego  Land  &  Town  Co.  v.  Jasper,  189  U.  S.  439, 
47  L.  ed.  892,  23  Sup.  Ct.  Rep.  571,  and  Willcox  v.  Consoli- 
dated Gas  Co.  212  U.  S.  19,  41,  53  L.  ed.  382,  29  Sup.  Ct.  Rep. 
192. 

"The  ascertainment  of  that  value  is  not  controlled  by  arti- 
ficial rules.  It  is  not  a  matter  of  formulas,  but  there  must  be  a 
reasonable  judgment,  having  its  basis  in  a  proper  consideration  of 
all  relevant  facts.  The  scope  of  the  inquiry  was  thus  broadly 
described  in  Smyth  v.  Ames  (169  U.  S.  466,  546,  547) :  'In 
order  to  ascertain  that  value,  the  original  cost  of  construction, 
the  amount  expended  in  permanent  improvements,  the  amount 
;ind  market  value  of  its  bonds  and  stock,  the  present  as  compared 
with  the  original  cost  of  construction,  the  probable  earning  capac- 
ity of  the  property  under  particular  rates  prescribed  by  statute, 
and  the  sum  required  to  meet  operating  expenses,  are  all  matters 
for  consideration,  and  are  to  be  given  such  weight  as  may  be  just 
and  right  in  each  case.  We  do  not  say  that  there  may  not  be 
other  matters  to  be  regarded  in  estimating  the  value  of  the  prop- 
erty. What  the  company  is  entitled  to  ask  is  a  fair  return  upon 
the  value  of  that  which  it  employs  for  the  public  convenience. 
On  the  other  hand,  what  the  public  is  entitled  to  demand  is  that 
no  more  be  exacted  from  it  for  the  use  of  a  public  highway  than 
the  sei*vices  rendered  by  it  are  reasonably  worth/  ^^ 

r.U.R.1921D. 
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In  the  case  of  the  State  Pnhlic  Utilities  Commission,  ex  rel. 
Springfield  v.  Springfield  Gas  &  E.  Co.  291  111.  209,  P.U.R. 
1920C,  640,  652,  125  N.  E.  891,  decided  February  6,  1920,  the 
supreme  court  of  Illinois  said : 

"It  would  be  equally  as  unfair  to  the  consumer  to  fix  the  rate 
at  a  figure  which  would  produce  a  reasonable  income  on  a  value 
determined  by  the  cost  of  roproduction  new  at  the  time  when  cost 
of  (fonstruction  was  abnormally  inflated,  as  it  would  be  unfair  to 
the  public  utility  to  compel  it  to  serve  the  public  for  a  rate  that 
would  produce  a  reasonable  income  on  a  value  determined  by  cost 
of  reproduction  new  at  a  time  when  the  cost  of  construction  was 
abnormally  low.  Therefore,  it  cannot  be  laid  down  as  a  rule  with- 
out qualifications  that  cost  of  reproduction  new,  less  deprecia- 
tion, is  the  only  basis  of  valuation  for  ratemaking  purposes.  It  is 
equally  true  that  the  original  cost  of  construction,  less  deprecia- 
tion, cannot  be  held  to  be  the  only  proper  basis  for  determination 
cf  value  for  rate-making  purposes.  As  we  have  pointed  out  here- 
tofore in  this  opinion,  the  weight  of  authority  is  that  every  ele- 
ment having  any  bearing  on  the  situation  must  be  considered  in 
the  investigation  and  then  sound  business  judgment  applied  to 
the  determination  of  a  valuation  that  is  fair  and  just  to  the  con- 
sumer and  the  utility.  Each  case  must  be  considered  on  its  own 
merits  and  such  result-  of  value  arrived  at  as  may  be  just  and 
right  in  each  case.  It  is  not  a  matter  of  formulas,  but  there  must 
be  a  reasonable  judgment  having  its  basis  in  a  proper  considera- 
tion of  all  relevant  facts.  We  consider  any  value  a  fair  value 
which  fair  and  reasonable  men  would  say  ought  to  be  attached  to 
the  property,  under  all  circumstances  of  the  particular  case,  for 
the  purpose  of  measuring  a  return  which  the  public  should  pay  to 
the  owner." 

We  understand  that  it  is  the  contention  of  the  company  that  in 
determining  value  for  the  purpose  of  establishing  just  and  rea- 
sonable street  car  fares,  the  greater  weight  should  be  given  to 
present-day  prices  (brief,  page  40).  In  fact,  this  record  contains 
the  evidence  of  many  experts  employed  on  the  part  of  the  com- 
pany in  which  they  have  testified  to  a  value  based  on  prevailing 

prices  during  1920  and  the  early  part  of  1921,  which  inflates  the 
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value  of  the  property  to  approximately  twice  that  obtained  by 
the  use  of  prewar  prices. 

It  seems  to  us  this  contention  is  fully  answered  by  Mr.  Justice 
Harlan,  si^eaking  for  the  Supreme  Court  of  the  United  States,  in 
the  case  Smyth  v.  Ames,  supra,  where  he  said : 

"To  say  that  rates  are  to  be  based  upon  the  value  of  the  prop- 
erty, using  the  term  in  its  usual  and  ordinary  sense,  is  to  say  that 
rates  shall  be  based  upon  one  premise  to-day  and  another  to-mor- 
row. So,  we  must  conclude  that  when  the  courts  said  that  the 
rates  were  to  be  based  upon  ^fair  value,'  they  could  not  have 
meant  to  use  the  word  S'alue'  in  the  sense  in  which  the  word  is 
ordinarily  used  and  understood." 

In  connection  with  this  expression  of  Mr.  Justice  Harlan,  we 
call  attention  to  the  statement  of  the  late  Charles  A.  Prouty  ap- 
pearing in  a  memorandum  filed  with  the  Interstate  Commerce 
Commission  several  years  ago  where,  in  speaking  of  value,  he 
said: 

"It  is  a  thing  which  has  come  into  existence  in  connection  with 
the  regulation  of  public  utilities.  It  has  never  been  defined  by 
jiny  economist  or  dictionary  maker.  It  has  been  described  by  the 
courts  and  is  that  sum  upon  which  under  all  the  circumstances 
and  upon  fair  consideration  of  all  the  facts  and  elements  to  be 
taken  into  account  a  fair  return  should  be  permitted.  I  doubt  if 
any  definition  can  ever  add  to  this  description  of  the  thing  it- 
self." 

Furthermore,  the  contention  of  the  company  is  contrary  to 
the  holdings  of  the  supreme  court  of  Illinois,  in  the  Springfield 
Gas  case,  supra,  which  tlie  company  has  quoted  approvingly  in  its 
brief  in  dealing  with  other  matters. 

Mr.  Justice  Hughes,  in  the  Minnesota  Eate  Cases,  supra,  in 
speaking  of  fair  value,  said: 

"The  ascertainment  of  that  value  is  not  controlled  by  artificial 
rules.  It  is  not  a  matter  of  formulas,  but  there  must  be  a  reason 
able  judgment,  having  its  basis  in  a  proper  consideration  of  all 
relevant  facts." 

The  supreme  court  of  Illinois,  in  the  Springfield  Gas  Case, 
supra,  said: 

"We  consider  any  value  a  fair  value  which  fair  and  reason- 
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able  men  would  say  ought  to  be  attached  to  the  property,  undc^r 
all  the  circumstances  of  the  particular  case,  for  tlie  purpose  ot 
measuring  a  return  which  the  public  should  pay  to  the  owner." 

Can  any  fair  and  reasonable  man  say  at  this  time  that  the 
public  served  by  this  company  should  pay  a  fare  based  upon  the 
abnormally  high  prices  caused  by  the  great  World  War,  which 
prices,  according  to  the  evidence,  in  the  last  six  or  eight  ui.Miths 
have  already  declined  25  per  cent  or  more  and  the  trade  papers 
with  each  issue  noting  further  declines  ?  We  think  this  question 
is  fully  answered  by  former  Justice  Charles  E.  Hughes,  acting  as 
a  referee  in  the  case  of  Brooklyn  Borough  Gas  Co.  v.  Public 
Service  Commission,  P.Cr.R.1918F,  335,  347,  July  24,  1918: 

^^To  base  rates  upon  a  plant  valuation  simply  representing  a 
hypothetical  cost  of  reproduction  at  a  time  of  abnormally  high 
l^rices  due  to  exceptional  conditions  would  be  manifestly  unfair 
to  the  public,  and  likewise  to  base  rates  upon  estimated  cost  of 
reproduction  far  lower  than  the  actual  bonafide  and  prudent  in- 
vestment because  of  abnormally  low  prices,  would  be  unfair  to  the 
company.  This  question  of  taking  the  hypothetical  reproduction 
eost  under  abnormal  conditions  as  a  rate  base  should,  of  course, 
not  be  confused  with  the  necessity  of  recognizing  actual  cost  of 
operation,  even  though  abnormal.  A  public  service  corporation 
is  entitled  to  be  reasonably  compensated  for  its  service,  and  the 
actual  cost  of  its  operations  must  always  be  taken  into  considera- 
tion  in  determining  whether  or  not  it  received  a  fair  compensa- 
tion above  that  cost.  But  it  is  a  different  thing,  after  cost  has 
been  defrayed,  and  the  question  is  as  to  the  compensation  to  be  al- 
lowed in  excess  of  cost,  to  take  as  the  basis  for  a  compensatory 
return  an  asserted  plant  value  far  above  the  actual  investment, 
which  is  reached  merely  by  expert  estimates  of  a  cost  of  repro- 
duction under  abnormal  conditions.  This  would  result  in  allow- 
ing a  public  service  corporation  to  take  advantage  of  a  public 
calamity  by  increasing  its  rates  above  what  would  be  a  liberal 
return  not  only  on  actual  investment,  but  u|X)n  a  normal  repro- 
duction cost,  in  the  view  that  unless  it  could  make  an  essentially 
exorbitant  demand  upon  the  public  it  would  be  deprived  of  its 
property  without  due  process  of  law.  The  enforcement  of  the 
constitutional  guaranty  does  not  require  the  application  of  any 
artificial  formula.  It  has  constantly  been  pointed  out  that  the 
r.U.R.1921D. 
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rate  base  must  be  what  is  called  'the  fair  value  of  the  property/ 
and  that  as  to  this  there  must  be  a  reasonable  judgment  based  on 
a  proper  consideration  of  all  relevant  facts." 

Eeferring  again  to  weight  to  be  given  present-day  prices  in  de- 
termining fair  value  for  rate-making  purposes,  attention  is  called 
lo  a  recent  case,  viz.,  Potomac  Electric  Power  Co.  v.  Public  Utili- 
ties Commission  P.U.R.  1920C,  326.  The  supreme  court  of  the 
District  of  Columbia  (341)  said: 

^'Reproduction  cost  less  depreciation  is  but  one  of  the  elements 
of  value,  and  in  my  judgment  ordinarily  only  a  negative  element, 
to  be  considered  in  the  final  determination  of  fair  value.  Its  use 
is  to  throw  light  upon  the  actual  amount,  invested,  and  this  can 
only  be  done  where  the  reproduction  cost  is  determined  as  of  a 
fairly  normal  period.  It  would  lose  all  value  if  made  as  of  an 
abnormal  period  when  prices  were  abnormally  low  or  high.  To 
be  of  any  assistance  or  real  use,  it  must  be  made  as  of  a  normal 
time  and  the  unit  cost  applied  thereto  should  extend  over  a  suf- 
ficient number  of  years  to  show  a  normal  trend  of  prices.^' 

We  have  been  unable,  in  view  of  all  of  the  testimony  in  the 
case,  to  accept  the  Ford,  Bacon  &  Davis  valuation  of  $125,000,- 
000  for  this  property. 

The  act  under  which  this  valuation  was  made  and  the  amend- 
ment thereto  passed  in  1921  provided  that,  it  should  be  presump- 
tive evidence  in  any  rate  proceeding  pending  before  this  Board  to 
the  extent  that  the  value  of  the  utilities'  property  was  a  factor  in 
the  fixing  of  a  rate,  but  said  the  act  also  provided  that  all  other 
evidence  of  valuation  should  be  considered  by  the  Board. 

While  we  have  given  consideration  to  the  Pord,  Bacon  & 
Davis  valuation,  in  reaching  our  conclusions,  we  have  also  con- 
sidered, and  given  such  weight  as  in  our  judgment  it  was  enti- 
tled to,  all  of  the  other  evidence  in  the  case.  Colonel  Black,  the 
witness  produced  by  Ford,  Bacon  &  Davis,  admitted  that  this 
valuation  of  $125,000,000  represented  neither  prewar  costs  nor 
present-day  costs,  but  was  an  estimate  which  he  made  as  to  what 
is  the  value  of  the  property  by  projecting  into  the  prewar  costs  an 
undefined  sum  to  represent  present-day  costs.  He  further  ad- 
mitted that  this  was  a  matter  upon  which  engineers  might  differ 
and  that  after  all  the  question  of  value  is  one  of  pure  business 
judgment.  He  further  testified  as  follows  (page  10440,  Jutfe 
13,  1921) : 

T*.U.R.1021D. 
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"Unfortunately  you  can't  determine  value  except  on  the  basis 
of  what  the  property  will  bring  in;  what  the  profits  are.  There  is 
no  other  measure  of  value ;  that  is  the  one  and  only  measure.  The 
productiveness  of  the  use  of  the  property  determines  its  value; 
consequently  you  have  to  start  from  the  service  and  not  from  the 
physical  property,  because  there  is  no  basis  on  which  you  can 
biiild  up  value  if  you  take  the  cost  of  reproducing  the  property; 
that  may  or  may  not  represent  the  value. 

"Q.  What  do  you  think  the  limit  of  the  fare  is  that  the  traffic 
will  bear? 

"Witness — I  think  it  is  approximately  ten  cents. 
•  •  •  •  •  •  •  •  •  •.• 

"Q.  In  other  words,  you  used  the  highest  fare  that  you  thought 
the  traffic  would  bear  in  order  to  find  out  whether  your  $125,- 
000,000  was  justified. 

"Witness — That  is  perfectly  proper." 

And  in  the  report  of  Ford,  Bacon  &  Davis,  they  say:  "It 
seems  to  have  been  the  practice  in  the  past  to  attempt  to  deter- 
mine the  value  of  a  public  utility  without  regard  to  the  value  of 
the  service  rendered,  placing,  as  it  were,  the  cart  before  the  horse 
and  resulting  in  there  being  no  real  foundation  for  the  values  thus 
attempted  to  be  established.  If  the  value  of  the  service  rendered 
is  once  established,  the  value  of  the  property  devoted  to  the  pub- 
lic use  is  readily  determined  by  ordinary  economic  considera- 
tions." 

The  absurdity  of  some  of  the  claims  of  value  made  by  the  com- 
pany is  illustrated  by  the  contention  of  Mr.  McCarter  that  the 
value  of  the  company's  property  for  rate-making  purposes  i» 
$200,000,000.  Assume  that  the  Board  allowed  the  company  to 
collect  a  fare  high  enough  to  pay  operating  expenses  and  a  7  per 
cent  return  upon  a  value  of  $200,000,000,  this  would  make  $14,- 
000,000  available  for  dividends  on  its  stock  and  to  pay  interest 
charges  on  guaranteed  stock  and  rentals  on  underlying  com- 
panies, amoimting  to  approximately  $5,150,000.  Deducting 
this  $5,150,000  from  $14,000,000,  leaves  approximately  $8,850,- 
000  with  which  to  pay  dividends  on  its  outstanding  capital  stock, 
or  about  18  per  cent.  Considering  the  fact  that  the  company 
never  paid  over  3  per  cent  dividends  (and  that  amount  in  only 
P.U.R.1921D. 
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cue  year),  such  a  return  drawn  from  the  riding  public  would  be 
grossly  excessive. 

It  may  be  contrasted  with  Mr.  McCarter's  statement  of  1918 
(page  109,  testimony  of  March  26,  1918)  : 

**lhe  basis  of  this  application  is  the  request  to  this  Commis- 
sion to  put  us  back  on  the  1916  basis." 

In  1916,  the  company  paid  3  per  cent  on  its  outstanding  capi- 
tal stock,  the  highc^st  ever  paid.  From  1911  to  1917,  inclusive,  it 
paid  dividends  averaging  1.817  per  cent.  In  1917,  when  it  paid 
out  $1,096,461  dividends,  it  was  enabled  to  do  so  only  by  failing 
to  credit  its  dejireciation  reserve  with  amounts  comparable  with 
those  of  the  immediate  preceding  years.  In  none  of  those  years 
could  it  be  claimed  that  its  earnings  were  limited  by  either  ad- 
verse action  or  failure  of  action  on  the  part  of  this  Board,  no  ap- 
plication for  relief  to  the  Board  having  been  made  until  1918. 

In  fixing  a  fair  rate  of  return,  it  is  proper  to  take  into  con- 
sideration the  previous  earnings  of  the  company  under  its  fran- 
chise contracts,  prescribing  the  rate  of  fare  it  was  permitted  to 
charge,  before  it  was  relieved  of  the  limitations  of  such  contracts. 

TABLE  I. 
Comparison  of  Adjusted  Apparatus. 


Acct.  No8. 


Item. 


ri ^1^         I  Ford,  Bacon]    Historical 

<^*«y-  &  D«vi8.    I     (Wolff). 


504  to  529  Way  and  Stnicttires  ( Land 

not  included ) 

330  to  538  Equipment    


$32,440,047 
12,380,702 


$32,609,924 
12,600,924 


Sub-total 


$44,820,7491   |$45,443,405 


538-a 
501 

546 

547 

549 


Structural  Overheads — 

General  contingencies  .... 

Engineering  and  superin- 
tendence     

Law  expenditures  (and  ad- 
ministration )    

Interest  during  construe 
tion    

Taxes  during  construction 

Sub-total      structural 
overheads    


Note  (1) 

$1,869,616 

1,167,259 

3,350,034 
478,576 


Note  (2) 
$563,436 

$2,300,342! 

1,150,171 


3,140,542 
445,116 


$6,865,485 


Sub-total  structures 
and  equipment  . . 

Net  additions,  1-1-16 
to  531-21  (Land 
not  included )   ... 


$51,686,234 


11,344,577 


Total    structures    and 
equipment,     5-31-21 


$63,030,811 


$7,599,60; 


$53,043,012 


11,344,577 


$64,387,589 
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TABLE  I.— -Continued. 
Comparison  of  Adjusted  Apparatus. 


502-a 
502-b 

503 


Land — 
Right  of  way 
Special     improvement     to 

right  of  way   

Other  land    

Total  land   

Total  land  and  stnic- 


$2,426,060 

245,474 
6,028,652| 


I 


$2,426,060 

253,991 
6,028,052 


$8,700,1861  $8,708,703 


I 


tures,  5-31-21 $71,730,997     $73,090,292 


Deductions —  | 

Excess  of  book  «ost  over 
purchasing  price  of| 
property  installed  for' 
the      Emergency      Fleet' 


Corporation    

B     Wagon   elevators   and   fer- 
ries— 
Land    

$633,-108 

629,895 
1,611,898 

$633,408 

629,895 
1,648,205 



Structures    

Total  deductions 

$2,875,201 

$2,911,508 

Total  land  and  structures 
useful  for  railway  pur- 
poses, 6-31-21  

$68,855,796 

$70,184,784 

Note  (3) 

Taken  as    

$69,000,000 

$70,000,000 

$72,779,345 

Xote(l).  Accounts  501  and  546  same  percentages  are  applied  as  used 
by  Cooley. 

Account  647,  interest  of  7  per  cent,  and  Account  649,  taxes  of  1  per  cent, 
to  all  preceding  items. 

Note  (2).  Actual  amounts  and  percentages  allowed  as  estimated  by 
Ford,  Bacon  &  Davis,  adjusted  to  December  31,  1915,  and  excluding  land. 

Note  (3).  Additions  5  months  of  1921  not  included,  as  they  are  approxi- 
mately offset  by  deduction  of  items  above  on  account  of  Emergency  Fleet 
Corporation. 

Three  estimates  of  physical  cost  of  the  properties  were  pre- 
sented in  evidence,  exchiding  intangibles  and  everything  else 
<'XC('pt  pure  physical  costs.     These  estimates  are  as  follows: 

Cooley,  cost  new,  approximately   $69,000,000 

Ford,  Bacon  &  Davis,  cost  new,  approximately '.  ^ 70,000,000 

Wolff,  cost  new   (historical) ,  approximately    72,779,345 

Taking  the  figure  of  $70,000,000  which  we  consider  as  the 
cost  new  of  the  property,  we  deduct  therefrom  depreciation  and 
add  to  the  resultant,  appreciation,  going  value  and  working  capi- 
tal. Cooley's  estimate  of  depreciation  is  approximately  $9,000,- 
000 ;  Ford,  Bacon  &  Davis'  $14,900,000  and  Wilcox's  (based  on 
Wolff's  historical  codt)  $14,510,000.     We  have  concluded  that 
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the  sum  of  $13,500,000  is  a  proper  amount  upon  all  the  testi- 
mony on  this  point. 

As  to  appreciation,  Ford,  Bacon  &  Davis  set  up  no  specific 
figure,  nor  is  it  practical  to  use  the  Cooley  estimate  in  view  of 
the  excessive  allowances  made  by  him  for  overheads  and  intangi- 
bles, etc.  We  have,  as  before  stated,  arrived  at  an  estimate  of 
$12,000,000  based  upon  the  average  annual  appreciation  of  these 
properties  since  1897  plus  an  additional  allowance  to  cover  war- 
time prices. 

As  to  materials,  supplies  and  cash,  designated  under  the  gen- 
eral term  "working  capital,"  we  have,  for  the  reasons  compre- 
hensively set  forth  in  this  report,  allowed  the  sum  of  $1,500,000. 

The  following  is  a  statement  in  more  itemized  form : 

Phyeieal  cost  or  value   $70,000,000 

1*688   depreciation    13,500,000 

Sub-total $56,500,000 

Add   appreciation    12,000,000 

Add  working  capital 1,500,000 

Add  going  value   12,000,000 

Total    $82,000,000 

After  considering  all  the  evidence  in  this  case  relating  to  the 
value  of  the  properties  of  the  Public  Service  Kailway  Company, 
the  historical  cost,  cost  of  reproduction  new,  accrued  deprecia- 
tion, appreciation,  including  all  overheads,  going  value,  contin- 
gencies, cash  working  capital,  materials  and  supplies,  and  all 
other  elements  of  value,  tangible  and  intangible,  and  having  con- 
sidered the  company  as  a  going  concern  with  attached  business, 
we  find  and  determine  that  the  fair  value  for  rate-making  pur 
poses  to  be  $82,000,000. 

Operating  Expenses  and  Taxes. 

As  a  preliminary  to  a  determination  of  the  operating  revenue 
deductions  to  be  provided  for  the  ensuing  year  beginning  August 
1,  1921,  it  will  be  necessary  to  approximate  the  number  of  pas- 
sengers which  the  company  may  expect  to  transport  during  that 
year.  In  making  this  estimate  and  all  other  estimates  herein- 
after following,  the  Board  will  consider  all  the  evidence  adduce<l 
since  the  beginning  of  this  case  by  the  company  filing  its  original 
application  on  March  6,  1918.    This  will  include  also  the  annual 

rejiorts  of  the  company  and  the  monthly  reports  showing  operat- 
P.U.R.1921D. 
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ing  results  and  also  monthly  reports  showing  wages  paid,  duly 
classified. 

Estimate  of  Paasengers  to  be  Transported  During  the  Ensuing 

Year. 

In  Exhibit  P-9  of  the  so-called  10-cent  fare  case,  the  appli- 
cant estimates  380,264,875  base  fare  passengers  and  84,384,374 
paid  transfer  passengers  to  be  carried  during  the  year  imder  the 
existing  schedule  of  rates.  This  estimate  was  based  on  the  as- 
sumption that  5  per  cent  more  passengers  would  be  carried  dur- 
ing the  year  covered  by  the  estimate  than  tiie  year  1920,  this 
being  the  average  annual  increase  as  testified  to  by  the  company's 
witness. 

An  examination  of  the  annual  reports  of  the  company  indicates 
that  there  have  been  increases  and  at  times  decreases  in  the  num- 
ber of  passengers  transported,  but  that  over  a  period  of  years 
there  has  been  a  progressive  increase.  At  the  last  hearing  held  on 
June  30, 1921,  testimony  was  submitted  showing  that  on  the  basis 
of  substantially  six  months'  operation  the  increase  over  1920  was 
1.31  per  cent.  For  the  purpose  of  this  report,  therefore,  the 
Board  will  assume  that  the  number  of  passengers  to  be  trans- 
ported during  the  year  beginning  August  1,  1921,. will  be  1.31 
per  cent  more  than  those  transported  during  1920.  This  leads 
the  Board  to  find  that  the  following  passengers  will  be  trans- 
ported during  that  period,  viz. : 

Base  rate  fares   361,130,000 

School  fares 5,300,000 

Total  first  fares 366.430,000 

Transfer  fares  on  2c  basis   75,000,000 

Total  of  all  fares 441,430,000 

The  car  miles  necessary  to  carry  361,691,558  passengers  in 
1920  were  59,992,805  and  the  car  hours  Were  6,498,917.  The 
Board  finds  and  determines  that  it  will  require  60,26(S,000  car 
miles  to  transport  the  above  passengers  and  that  the  number  of 
car  hours  required  will  be  6,500,000.  The  number  of  car  miles 
per  car  hour  in  1920  were  9.231.  In  five  months  of  1921,  this 
ratio  has  increased  to  9.272  miles  per  car  hour.  For  this  rea- 
son a  larger  number  of  car  miles  is  indicated  for  substantially  the . 
same  car  hours. 

r.U.R.1921D. 
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The  testimony  before  the  Board  is  that  the  effect  of  a  raise  in 
fare  is  to  temporarily  decrease  traffic  but  within  a  period  of  three 
or  four  months  the  resentful  passengers  will  resume  their  former 
riding  habits.  In  Mr  McCarter's  opinion,  the  result  of  increas- 
ing from  a  base  fare  (including  transfer  revenue)  of  7.22  cents 
to  10  cents  (with  no  transfer  revenue),  an  average  increase  of 
38.5  per  cent,  will  decrease  traffic  from  about  380,000,000  esti- 
mated in  Exhibit  P-9  to  330,000,000  passengers,  a  percentage 
decrease  of  about  13  per  cent. 

[22]  The  company  has  complained  bitterly  of  the  effect  of  jit- 
ney competition  upon  its  business. 

Under  an  act  passed  by  the  last  legislature,  the  regulation  of 
■  jitney  busses  is  now,  in  so  far  as  they  compete  with  street  rail- 
way transportation,  within  certain  defined  limits,  placed  under 
the  jurisdiction  of  this  Board ;  and  it  may  be  assumed  that,  with- 
in those  limits,  jitney  competition  will  be  controlled  in  accord- 
ance with  the  requirements  of  public  convenience  and  necessity 
and  will  be  so  regulated  that  unlimited  competition  not  required 
for  such  purposes  will  be  held  in  check. 

For  the  small  increase  in  fare  hereinafter  permitted,  the  Board 
finds  and  determines  the  following  estimate  to  be  reasonable : 

Base  rate  fares 361,130,000 

School   fares    5,300,000 

Total  nontransfer  fares  366,430,000 

Transfers,  on  2c  basis,  approx 75,000,000 

With  these  findings  as  to  the  number  of  passengers  to  be  trans- 
ported, the  number  of  ear  hours  and  car  miles  to  be  run  by  the 
company  during  the  ensuing  yea'-,  tlie  Board  is  in  a  position  to 
determine  the  reasonable  amounts  to  be  provided  out  of  ratr.s  for 
operating  expenses  and  taxes.  In  order  that  the  estimates  or  the 
company  may  be  compared  with  the  findings  of  the  Board  Avith 
respect  to  each  group  of  items,  the  figures  shown  in  Exhibit  P-O, 
based  on  a  7-cent  fare  schedule,  and  the  figures  shown  in  Exhibit 
P-4  (revised),  based  on  a  10-cent  fare  schedule,  are  set  up  in 
parallel  columns  under  groups  of  exj)enses  and  deductions  there- 
from, and  operating  expenses  as  found  by  the  Board  to  be  rea- 
sonable are  set  up  in  columns  parallel  therewith.  These  are 
assembled  in  Table  II  which  follows: 

r.U.R.192lD. 
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TABLE  II. 
Estimates  Made  hy  the  Company  in  Ex.  P-4  Revised  amd  in  Ex.  P-9  Com- 
pared  with  the  Amounts  Determined  by  the  Board  to  Be  Just  and  ReOr 
sonable   {Based  on  a  Valuation  of  $82,000,000). 


Items. 

Exhibits  in 

Ex.  P-9 
Results  Un- 
der 14  Fare. 

10<  Fare 
Case  Ex.  P-4 
Revised  Re- 
sults Under 

10^  Fare. 

Reductions 

from  P-4 

Made  By 

Board. 

Amounts 
as    Deter- 
mined by 
Board. 

I.  Way  and  Structures 
Current        mainten- 
ance    and     repaid 

accounts    

Depreciation    

$2,600,000 
1,398,956 

$2,600,000 
1,398,956 

$200,000 
498,956 

$2,340,000 
900,000 

Total 

$3,998,9561      $3,998,956 

$2,400,000!      $2,400,000 
451,710,           451,710 

$758,956 

$100,000 
251,710 

$3,240,000 

II.  Eguipment 

Current        mainten- 

nance  and  repairs 

Depreciation    

$2,300,00a 
200,000 

Total 

$2,851,710      $2,851,710 

$351,710 

$2,500,000 

III.  Poller 

TV.  Conducting  Trans- 1 

partation    y 

V.  Traffic   J 

VI.  General   and  miscel- 
laneous    

3,686,256 
9,522,765 

2,422,177 

3,570,967 
9,137,643 

2,422,177 

206,207 
1,010,439 

328,000 

3,364,700 
8,127,204 

2,096,177 

Operating  expenses. 
Taxes    

$22,481,8641    $21,981,453 
2,419,130,        2,743,336 

$2,653,312 
363,336 

$19,328,141 
2,380,000 

Total  revenue  deduc- 
tions     

$24,001,003     $24-724.789 

.«K.?.01 6.648 

$21,708,141 

Return  indicated   . . 

2,984,827 

6,300,373|          457,873 

6,842,600 

Total       operating 
revenue  

Car  miles  per  car  hour . . 
Car  miles  run 

$27,885,830 

9.080 

61,937,235 

6,881,000 

380,204,875 

84,384,374 

$31,025,162 

9.410 

60,000,000 

6,370.000 

1  306,000,000 

70,000,000 

$3,474,521 

$27,650,641 
9.272 

60,268,000 
6,500,000 

Car  hours  run    

Revenue  fares  number  . . 
Transfer  fares  number . . 

366.430,000 
76,000,000 

1  Revised  to  330,000,000  in  testimony,  June  30,  1921. 
It  should  be  remarked  that  Exhibit  P-9  and  Exhibit  P-4  (re- 
vised) were  originally  prepared  towards  the  close  of  the  year 
1920  and  do  not,  therefore,  take  into  account  many  of  the 
changes  in  operating  conditions  eifective  since  that  time,  except 
for  a  small  adjustment  in  the  amount  allowed  for  the  power 
group  in  Exhibit  P-4  (revised).  The  amounts  found  by  the 
Board,  however,  take  into  account  the  reduction  in  wages  effec- 
tive August  1,  1921,  the  decrease  in  the  number  of  man  hours 
per  car  mile  run  and  the  effect  of  the  change  in  rules  for  over- 
time as  revealed  by  the  monthly  operating  statements  since  the 
P.L.R.1921D.  *  •41 
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first  of  the  year.  The  change  in  rules  and  the  decrease  in  the 
man  hours  effect  a  very  considerable  saving,  more  especially 
marked  in  group  No.  IV,  "Conducting  Transportation,"  The 
changes  made  in  each  group  will  now  be  discussed. 

Group  I,  Way  and  Structijures,  This  is  subdivided  into  the 
accounts  relating  to  ^^Current  Maintenance  and  Repairs"  and  to 
the  amount  to  be  set  aside  for  the  amortization  of  accruing  "De- 
preciation in  Way  and  Structures,"  The  witnesses  for  the  com- 
pany and  the  inspectors  of  the  Board  concur  in  the  statement 
that  the  condition  of  the  track  and  roadway  of  the  company  is  not 
what  it  should  be  to  give  safe,  proper  and  adequate  service 
throughout  its  lines;  the  Board  finds  and  determines  that  the 
sums  contemplated  by  it  to  be  spent  for  such  maintenance  and  re- 
pair ai'e  reasonable,  except  as  modified,  first,  by  the  decrease  in 
the  wages  to  be  paid  the  men  working  on  maintenance  and  repair 
of  way  and  structures  and  with  respect  to  the  amount  estimated 
by  the  applicant's  witnesses  with  respect  to  the  cost  of  cleaning 
and  sanding  track  and  of  removal  of  snow  and  ice.  This  finding 
carries  with  it  the  obligation  on  the  part  of  the  company  to  forth- 
with put  its  track  and  roadway  in  first  class  condition  as  soon  as 
may  be  practicable. 

In  Table  III  will  be  shown  for  the  years  1916  to  1920  the  cost 
of  cleaning  and  sanding  track  and  of  removal  of  snow  and  ice, 
respectively,  for  those  years. 

TABLE  III. 

Expenses  of  (a)  Cleaning  and  Sanding  Track  and  {h)  Removal  of  Snow  and 

Ice  from  1916  to  1920,  Inchisive,  Adjusted. 


Cleaning 
and  Sand- 
ing Track. 

Removal  of 

Snow  and 

Ice. 

ToUls  of 
Both. 

1916   

$83,658 
83,310 
86,426 

120,705 
1 121,720 

$51,80 

76,10 

45,^4 

11,541 

I  ?23,854 

1917   

1918 

1919   

1920   

Five-vear  total    

$405,825 

$408,122 

Averacre  ner  vear 

$99,105 
150,000 

$81,625 
200,000 

$180,700 

Estimate  P-4  and  P-9   

350,000 

Reduction    ••■... 

$25,835 

$118,375 

$1«9,2]0 

Reduction  taken  as   

170,000 

Amount  as  found  necessary 

180,000 

iTaken  at  90%  of  1920  book  figures  to  reflect  wage  reduction,  effective 
AuQTust  1,  1021. 
P.IJ.R.1921D. 
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[23]  In  preparing  Table  III  a  five-year  period  ending  Decem- 
ber 31,  1920,  has  been  taken  for  the  accounts,  cleaning  and 
sanding  track,  and  removal  of  snow  and  ica  For  the  years  1916 
to  1919,  inclusive,  the  figures  are  book  figures.  The  year  1920 
is  modified  by  a  reduction  of  10  per  cent  in  order  to  give  weiglit 
to  the  wage  reduction  to  be  put  into  effect  August  1st.  With  this 
year's  figures  adjusted,  an  average  per  year  for  cleaning  and 
sanding  track  is  $99,165,  against  the  company's  estimate  of 
$150,000  for  the  same  time.  With  respect  to  the  removal  of  snow 
and  ice,  the  five-year  average  is  $81,625,  as  compared  with  the 
company's  estimate  of  $200,000.  A  total  of  the  two  five-year 
averages  is  approximately  $180,000,  which,  deducted  from  the 
$350,000  estimated  by  the  company,  would  represent  a  decrease 
from  their  estimate  of  $170,000.  The  Board  regards  this  as  a 
reasonable  method  of  estimating  these  costs  for  the  reason  that 
we  are  now  on  the  downward  trend  of  prices  and  by  taking  the 
five  years  in  the  past  as  representing  the  cost  for  the  five  years  in 
the  future,  the  downward  trend  will  be  taken  as  the  equivalent  to 
the  upward  trend  up  to  December  31,  1920.  With  respect  to 
other  wage  items,  a  figure  of  $90,000  is  taken.  Mr.  McCai'ter, 
on  page  10,936  of  the  valuation  case,  estimated  a  reduction  in 
total  wages  as  $89,100  in  the  ways  and  structures  group;  this 
may  be  taken  as  $90,000  without  sensibly  affecting  the  rate  of 
fare. 

It  will  be  noted  that  the  cost  of  the  first  two  items  mentioned 
(aggi-qjating  $170,000)  has  no  direct  relation  to  the  maintenance 
and  repair  of  way  •and  structures  proper  and  the  deduction  of 
this  amount  does  not  impair  the  company's  ability  to  carry 
through  its  program  of  rebuilding  and  reconstructing  its  track 
and  roadway  as  set  forth  in  the  testimony  in  the  case.  The 
Board's  figures  allow  for  this  expense  substantially  the  amount 
required  as  set  forth  in  the  testimony  of  the  company's  witnesses 
corrected  for  wage  adjustments. 

[24,  25]  Depreciation  of  Way  and  Structures,    The  claim  of 

the  company  with  respect  to  this  item  aggregates  $1,398,956 

and  for  the  Group  II,  equipment,  a  further  sum  of  $451,710  is 

claimed.     The  aggrej^ate  of  these  two  amounts  is  $1,850,660. 

The  company  arrives  at  this  figure  in  the  following  manner.   The 

applicant  assumes  that,  under  the  Board's  findings  effective  Au' 
l\U.R.1921D. 
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gust  1,  1918,  it  was  entitled  to  charge  $800,000  for  each  of  the 
years  1918,  1919,  and  1920,  less  the  amount  actually  charged  to 
expense  and  concurrently  credited  to  depreciation  reserve  during 
those  years,  and  that  it  is  entitled  to  recoup  the  deficiency  in 
such  aggregate  amount  over  a  period  of  three  years  from  the 
effective  date  of  the  order  in  this  case.    This  averages  $650,666 
per  year  for  three  years.     In  addition  thereto  the  company  asks 
the  Board  to  increase  the  amount  of  $800,000  currently  to  be 
charged  per  annum  to  expenses  to  $1,200,000.     There  is,  in  the 
opinion  of  the  Board,  no  proof  in  the  records  to  justify  the  neces- 
sity of  this  increase.     The  company's  method  of  dealing  with 
amortization  of  depreciation  does  not  involve  the  charging  of  all 
retired  property  to  that  account.     When  track  and  roadway  is 
torn  up  and  rebuilt  with  the  same  rail  and  material  (except  with 
respect  to  certain  minor  parts  which  must   be  renewed*)    the 
original  cost  of  such  track  is  charged  directly  to  operating  ex- 
penses and  the  added  increase  in  value  is  charged  to  capital  ac- 
count.    The  cost  of  such  retirements  then  will  be  borne  in  way 
and  structures  accounts  by  the  $2,340,000  allowed  for  current 
repairs  and  maintenance.    This  will  accord  with  the  accounting 
practice  of  the  company  eflFective  during  the  past  ten  years. 
When,  however,  track  is  torn  up  and  reconstructed  with  new  ma- 
terial, the  depreciation  reserve  is  chargeable  with  original  cast  of 
such  track  and  roadway  plus  the  cost  of  removal  less  the  salvage 
recovered  from  the  track  retired,  and  capital  account  is  credited 
with  the  original  cost  of  property  so  retired.    The  cost  of  remov- 
al will  be  higher  per  unit  now  than  in  pre-war  days,  and  on  the 
other  hand  salvage  value  has  increased.     The  original  cost  of 
property  per  unit  to  be  retired  is  not  materially  different  now 
from  the  similar  cost  in  1915  and  1916.    The  cost  of  removal  is 
materially  increased  by  current  labor  costs  and  this  increase  (a 
small  part  of  the  total  debit  to  reserve)  is  reflected  in  the  Board's 
findings. 

It  will  be  evident  from  the  foregoing  that  the  depreciation  re- 
serve under  the  system  of  accounts  prescribed  by  this  Board  is 
properly  chargeable  only  with  the  original  cost  of  the  property 
retired  less  salvage  plus  the  cost  of  removal  thereof,  if  known,  or 
with  the  best  estimate  of  original  cost  that  the  engineers  and 
auditors  of  the  company  can  make.    An  examination  of  Exhibit 

P.U.R.1921D. 
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P-IO  of  the  so-called  10-cent  fare  case  will  show  that  for  the 
years  1911  to  1917,  respectively,  the  largest  debit  ever  made  to 
this  account  for  all  classes  of  property  amounted  to  $522,721.73 
(in  1915)  and  the  average  for  the  seven  years  shown  thereon 
approximated  $410,000  per  annum.  Testimony  in  this  case  is 
that,  up  to  the  end  of  1917,  the  property  of  the  company  was 
maintained  adequately  and  that  the  track  was  reconstructed  un- 
der the  company's  normal  progi'am.  If,  then,  the  company  he 
allowed  the  $800,000  from  the  effective  date  of  the  Board's  or- 
der in  1918  to  August  1,  1920,  less  the  amounts  credited  to  the 
reserve  by  the  applicant  during  the  same  period,  entire  justice 
will  be  done  to  the  applicant  in  this  matter  and  the  amount  so 
set  aside  will  be  ample  for  the  proper  purposes  of  the  company  in 
view  of  its  accounting  practice  with  respect  to  depreciation. 

An  examination  of  the  records  of  the  applicant  and  of  its 
predecessor,  the  Public  Service  Corporation,  back  to  the  year 
1903,  indicates,  with  respect  to  way  and  structures,  that  it  has 
rebuilt  with  new  rail  333.94  miles  of  track  in  the  public  streets 
and  165.90  miles  with  the  same  rail,  a  total  of  499.84  miles  out 
of  approximately  800  miles  of  tangent  track  now  in  service  in 
the  public  streets  and  highways;  that  from  1903  to  1917,  inclu- 
sive, the  company  reconstructed  with  new  rail  or  rebult  witli 
the  same  rail  an  annual  average  of  2.77  per  cent  of  the  average 
miles  of  track  operated  in  the  public  streets  during  that  period; 
and  that  the  amount  charged  either  directly  to  operating  expenses 
or  provided  for  by  the  depreciation  reserve  set  up  during  those 
years  was  ample  to  take  cai'e  of  such  program. 

Subdividing  this  period,  an  examination  of  the  company's  re- 
.  ports  indicates  that  from  1911  to  1917,  during  which  period 
the  company  has  been  filing  annual  reports  with  the  Board,  the 
company  replaced  with  new  rail  134.10  miles  of  track,  an  an- 
nual average  of  2.51  per  cent  of  the  miles  in  service  on  the  pub- 
lic streets;  and  relaid  with  the  same  rail  126.78  miles,  an  annu- 
al average  of  2.38  per  cent  of  the  track  in  streets;  the  annual 
average  of  the  two  items  being  4.89  per  cent  of  the  track  in 
streets. 

With  respect  to  the  three  years  1918  to  1920,  inclusive,  the 
company  reconstructed  with  new  rail  but  43.65  miles  of  track,  an 
annual  average  of  1.82  per  cent  of  the  tangent  track  in  service  on 
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the  streets  and  20.53  miles  of  track  relaid  with  the  old  rail,  an 
annual  average  of  0.85  per  cent;  the  annual  average  for  the  sum 
of  these  two  items  being  2.67  per  cent.  If  the  company  had 
maintained  the  same  program  of  reconstructing  or  rebuilding  as 
it  maintained  during  the  seven  years  from  1911  to  1917,  inclu- 
sive, it  would  have  reconstructed  60.05  miles  of  track  with  new 
rail  and  56.94  miles  of  track  with  the  same  rail,  a  total  of  116.99 
miles.  A  comparison  of  the  actual  reconstruction  and  rebuild- 
ing during  the  three  years  ending  1920  indicates  a  deficiency 
during  that  period  of  16.56  miles  of  reconstruction  with  new  rail 
and  36.72  miles  of  rebuilding  with  the  old  rail,  a  total  of  53.28 
miles ;  and  that  the  ordinary  program  based  on  the  average  from 
1911  to  1917  would  be  20.08  miles  reconstructed  with  new  rail 
and  19.04  miles  rebuilt  with  old  rail,  a  total  of  39.12  miles.  If 
the  lag  in  reconstruction  anJ  rebuilding  be  made  up  in  the  ensu- 
ing three  years,  this  will  resiUt  in  the  following  annual  program 
for  that  period,  viz. : 

Track  to  be  reconstructed  with  new  rail   26.60  miles 

Track  to  be  rebuilt  with  old  rail   31.28  miles 

Total   annual   program    56.88  miles 

To  ascertain  the  charge  to  reserve  necessary  to  support  this 
program,  we  will  consider  the  testimony  given  by  Mr.  Danforth 
on  page  229  of  the  so-called  10-cent  fare  case,  in  which,  with 
respect  to  reconstruction  with  new  rail,  he  estimated  the  cost  of 
239,534  feet  (45.37  miles)  to  be  $2,365,423,  this  latter  figure 
being  apportioned  to  miscellaneous  operating  charges  $299,081, 
lo  the  reserve  for  depreciation  $1,210,877,  and  to  capital  $855,- 
465.  These  estimates  appear  to  be  very  liberal  in  the  Board^s 
opinion.  But  reducing  this  to  costs  per  mile  of  track  indicates 
a  total  cost  of  $52,136,  of  which  $6,592  is  allocated  to  miscel- 
laneous operating  charges,  $26,889  to  the  reserve  for  deprecia- 
tion, and  $18,856  to  capital  account.  Using  the  same  testimony  , 
with  respect  to  cost  of  relaying  track  with  the  same  rail,  the  total 
cost  per  mile  is  $40,927,  of  which  $27,767  is  chargeable  to  oper- 
ating expenses,  nothing  to  the  reserve  for  depreciation,  and  $13,- 
160  to  capital.  To  reconstruct  the  25.60  miles  of  track  with  new 
rails,  it  would  cost,  on  this  basis,  $1,334,681,  of  which  miscel- 
laneous operating  charges  (that  is,  current  maintenance)  would 
bear  $169,061,  the  reserve  for  depreciation  $688,357,  and  new 
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(•ai)ital  $482,713.  With  respect  to  the  31.28  miles  of  track  re- 
built with  old  rail,  the  total  cost  would  be  $1,280,196,  of  which 
$8t)8,552  would  be  allocated  to  miscellaneous  operating  charges, 
nothing  to  the  reserve,  and  $411,644  to  capital;  a  total  for  the 
56.88  miles  of  reconstructed  or  rebuilt  track  of  $2,614,877,  of 
which  miscellaneous  operating  charges  would  carry  $1,037,613, 
reserve  for  retirement  $688,356,  and  the  capital  debit  chargeable 
with  $894,357.  After  three  years  the  charge  for  retirement  of 
capital  would  drop  down  to  substantially  $540,000. 

The  reason  for  taking  the  years  1911  to  1917  as  a  normal  pro- 
gram of  the  company  is  revealed  by  the  testimony  of  the  manager 
of  the  company  as  shown  on  page  368  (10-cent  fare  testimony), 
in  which  he  stated : 

"There  was  not  so  much  reconstruction  work  undertaken  (in 
the  year  1917)  and  the  work  had  to — the  minor  work  had  to  be 
taken  care  of.  There  was  not  accumulated  very  much  deferred 
work  that  year.  We  were  going  along  about  the  normal  sched- 
ule, about  eighteen  and  a  half  miles  of  reconstructed  track.  In 
fact,  the  property  was  in  good  physical  condition  the  end  of  the 
year    .^    .    .    up  to  December"  (1917). 

In  answer  to  a  question  as  to  whether  the  condition  he  then 
spoke  of  as  being  so  very  bad  and  requiring  so  muph  money  had 
arisen  since  1917,  the  witness  replied,  "It  is  since  that  date.'' 

Prior  to  the  year  1914,  the  annual  reports  of  the  company 
do  not  indicate  with  exactness  the  charges  to  reserve  for  various 
items  of  property.  From  the  years  1914  to  1917,  however,  there 
was  charged  to  this  reserve  on  account  of  retirements,  $1,259,087 
for  track  and  roadway,  an  annual  charge  of  $402  per  mile  of 
track  in  service.  The  charge  for  cars  and  equipment  per  annum 
per  car  in  service  averaged  $22.78.  In  addition,  there  was 
charged  for  generating  equipment  and  for  other  fixed  capital  re- 

KoTE.  From  1914  to  1917,  inclusive,  78.45  miles  of  track  were  recon- 
structed with  new  rail.  The  charge  to  the  depreciation  reserve  was  $1,259,- 
0S7,  or  $16,050  per  mile.  From  1918  to  1920,  inclusive,  43.65  miles  of  track 
were  reconstructed  with  new  rail.  The  debit  to  depreciation  reserve  was 
$419,571,  or  $9,612  per  mile.  Mr.  Danforth  proposes  to  charge  $26,889. 
P.U.R.1921D. 
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tired,  a  total  of  about  $300,000,  or  about  $75,000  a  year.  Dur- 
ing the  three  years  ending  December  31,  1920,  there  was  charged 
to  the  reserve  on  account  of  retirements,  $419,571,  an  average 
per  year  per  mile  of  track  of  $175.  Relating  these  deficiencies 
and  charges  to  the  three-year  unit  involved  indicates  that  the 
charge  to  the  reserve  for  track  and  roadway  retirement  was  defici- 
ent to  the  extent  of  $543,000.  Adding  to  this  the  approximate 
figure  of  $420,000  actually  charged  to  the  reserve,  indicates  that 
the  total  for  the  three  years  should  have  approximated  $963,000, 
which,  divided  by  three,  would  indicate  $321,000  as  the  average 
annual  charge  which  should  have  been  made  to  the  reserve  to 
maintain  the  average  of  four  years  to  1918 ;  and  that  with  respect 
to  equipment  of  cars,  the  deficiency  was  $30,230,  which,  added 
to  the  $149,149  actually  charged  to  the  reserve  for  retirement  of 
cars,  would  give  approximately  $60,000  a  year,  which  should  be 
charged  for  that  purpose  under  a  normal  program.  Other  items 
charged  to  the  depreciation  reserve  during  the  four  years  ending 
December  31,  1917,  aggregate  $303,000,  an  annual  average  of 
$75,000.  The  company  has  certain  buildings  such  as  car  barns, 
the  terminal,  and  so  on,  the  depreciation  in  which  is  accruing, 
but  will  not  be  represented  by  current  charges  to  the  depreciation 
reserve  for  property  of  that  class  actually  retired.  The  reserve, 
however,  should  take  cognizance  of  this  fact  The  difference  be- 
tween the  amounts  as  indicated  hereinabove  and  $800,000  will, 
in  the  opinion  of  the  Board,  take  care  of  these  items  with  a  rea- 
sonable margin  of  safety  above  all  charges  included  in  the  above 
calculations,  and  the  $300,000  per  annum  will  recoup  the  com- 
pany for  lag  in  reconstruction  and  rebuilding. 

It  is  illuminating  to  note  that  the  largest  amount  ever  appro- 
priated by  the  company  was  in  1916,  which  has  been  charac- 
terized as  the  company's  best  year.  As  shown  on  Exhibit  P-10, 
the  company  credited  in  that  year  $728,001  to  the  depreciation 
reserve  (concurrently  charging  the  same  amount  to  operating  ex- 
penses). The  amounts  charged  to  the  reserve  during  the  same 
year  aggregated  $489,038.  The  company's  manager  testified 
that  the  balance  that  year  ($511,234)  was  so  large  that  the 
company  changed  its  rule  for  the  following  year,  decreasing  its 
charge  to  operating  expenses  by  0.3  cents  per  car  mile. 

P.U.K.1921D. 
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It  is  apparent  then  that  during  the  years  1911  to  1916,  inclu- 
sive, when  the  company  was  in  no  financial  straits,  and,  accord- 
ing to  the  testimony  of  its  own  witnesses,  was  keeping  its  prop- 
erty in  "good  shape,"  making  the  needed  reconstructions  and  re- 
tirements year  by  year  under  a  normal  program,  the  amounts 
credited  to  this  reserve  averaged  (Exhibit  P-10)  about  $490,000 
»  year  and  the  debits  during  the  same  six-year  period  averaged 
about  $401,000  per  year,  apd  the  balance  left  in  the  reserve  De- 
cember 31,  1916,  was  $511,234.  The  retirements  made  prior 
to  January  1,  1916,  and  charged  to  this  reserve,  were  (as  pre- 
scribed by  the  Uniform  System  of  Accounts)  required  to  be 
made  on  a  basis  of  original  cost  of  the  property  retired  and  the 
retirements  to  be  made  since  that  date  are  to  be  based  on  the 
original  cost  of  the  property  retired,  except  with  respect  to  the 
cost  of  removal.  While  the  company  is,  as  above  indicated, 
somewhat  behind  its  normal  prewar  program  of  new  construc- 
tion of  new  rail  or  rebuilding  with  old  rail  to  the  extent  of  ap- 
proximately 53  miles,  the  cost  of  retiring  that  portion  of  the  53 
miles  which,  under  the  company's  practice,  is  chargeable  to  re- 
serve, can  be  very  adequately  taken  care  of  by  the  amount  pre- 
scribed by  the  Board  in  its  1918  order  if  it  be  allowed  to  accumu- 
late the  deficiency  which  it  has  failed  to  credit  to  the  reserve  dur- 
ing the  last  three  years ;  and  during  the  ensuing  years  $800,000 
per  annum  vrill  be  sufficient  for  the  current  appropriation  for  de- 
preciation reserve  in  addition  to  the  cost  of  current  maintenance. 

As  has  been  said  hereinbefore,  current  maintenance  takes  care 
of  a  large  part  of  rebuilding  track  with  the  same  rail,  there  being 
concurrently  a  small  increase  in  the  capital  charge  due  to  the 
higher  cost  of  certain  parts  used  in  the  replacement.  In  its  ex- 
hibits, officials  of  the  company  estimate  that  it  should  be  per- 
mitted to  recoup  itself  for  a  deficiency  and  credits  to  the  reserve 
during  the  ensuing  three  years. 

The  Board  finds  and  determines  the  deficiency  as  follows: 

From  August  1,  1918,  to  August  1,  1921,  the  company  should 

have  appropriated   $2,400,000.     It  has  actually   appropriated 

during    that    period    the    following    amounts:    from    August 

1,  1918,  to  December  31,  1918,  $333,333;  in  1919  it  made  no 

credit  to  depreciation  reserve;  in  1920  it  credited  this  account 

with  $114,669;  in  the  first  five  months  of  1921  it  has  credited 
r.U.R.i92]D. 
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$432,946;  the  total  of  these  crdits  to  May  31,  1921,  amounts  to 
$880,948,  which  deducted  from  $2,400,000,  leaves  $1,519,042, 
from  which  should  be  deducted  any  credits  to  the  reserve  made 
during  June  and  July,  1921.  The  Board  finds  and  determines 
that  this  amount  shall  be  spread  over  the  ensuing  five  years. 
This  will  involve  a  charge  of  substantially  $300,000  a  year  to 
make  up  past  deficiencies,  and  in  addition  thereto  the  company 
shall  appropriate  $800,000  per  annum  as  heretofore  found  by  the 
Board.  These  appropriations  are  direct  appropriations  to  the 
reserve  and  are  to  be  used  for  the  purpose  of  retiring  property  in 
accordance  with  the  rules  laid  down  in  the  Board's  Uniform  Sys- 
tem of  Accounts  for  Street  or  Traction  Railway  Utilities  (First 
Revised  Issue  Effective  January  1,  1919),  and  for  no  other  pur- 
pose whatsoever.  The  aggregate  of  the  amount  of  $300,000  to 
make  up  deficiencies  during  the  past  three  years  and  the  $800,- 
000  normal  annual  appropriation  makes  a  total  of  $1,100,000  to 
be  appropriated  annually  during  the  next  five  ypars,  subject  to 
change  by  order  of  the  Board  in  either  sense  as  the  facts  may 
warrant. 

With  respect  to  the  allocation  of  the  amount  of  $1,100,000  to 
Ways  and  Structures  and  Equipment,  that  may  be  roughly  de- 
termined from  the  testimony  of  the  company's  manager  as  set 
forth  on  page  371  of  the  testimony  of  the  10-cent  fare  case 
(April  11,  1921)  : 

"The  starvation  of  the  property,  if  I  may  put  it  that  way,  com- 
menced last  year,  the  latter  part  of  the  year,  and  is  continuing. 
As  to  the  equipment,  outside  of  the  writing  off  of  cars,  the  few 
cars  that  have  been  abandoned,  which  might  remain  stored  as 
they  are  for  years  without  any  detriment  except  occupying  space, 
and  save  for  perhaps  being  a  little  behind  our  schedule  in  paint- 
ing, the  cars  are  in  as  good  condition  as  they  would  be  at  any 
time,  and  the  sum  necessary  for  writing  off  equipment  can  readi- 
ly be  calculated  for  the  next  ten  years,  with  reasonable  certainty. 
It  is  not  a  large  sum." 
•  •••••••••• 

"It  would  not  be  over  $200,000  a  year  in  any  event,  as  we  are 
running  now,  for  the  next  five  years." 

Deducting  $200,000  for  depreciation  of  equipment,  from  $1,- 
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100,000,  leaves  $900,000  for  the  next  five  years  for  depreciation 
of  way  and  structures.     The  Board  so  finds  and  determines. 

Group  II,  Equipmeni.  Referring  to  Table  II  again,  under 
the  Equipment  group,  the  items  pertaining  to  current  main- 
tenance of  equipment  are  set  forth  in  a  total  and  the  amounts  to 
be  credited  to  depreciation  reserve  are  segr^ated.  With  resp(»ct 
to  current  repairs  and  maintenance  of  equipment,  a  deduction  of 
$100,000  was  made  (Test.,  p.  10936)  which,  in  the  Board's  opin- 
ion, is  the  amount  to  be  deducted  on  account  of  the  reduction  of 
wages,  effective  on  August  1st  prox.  Except  with  respect  to  tin's 
item  the  Board  accepts  the  amount  of  $2,400,000  as  claimed  by 
the  company  as  a  sufficient  amount  to  operate,  maintain,  and  put 
in  good  repair  the  equipment  of  the  property  of  the  applicant^ 
before  deducting  the  $100,000  referred  to.  The  modified  figure 
as  shown  in  Table  II  is  $2,300,000  and  the  Board  finds  this  is  a 
reasonable  amount  for  that  purpose.  With  respect  to  deprecia- 
tion of  equipment,  this  subject  has  been  discussed  under  the  cap- 
tion of  "Depreciation  of  Ways  and  Structures."  This  makes 
a  total  for  the  equipment  group  of  expenses  of  $2,500,000  as  con- 
trasted with  an  amount  of  $2,851,710  as  set  up  by  the  company. 
•  Oroup  III,  Power.  The  amount  to  be  paid  for  power  will  de- 
pend primarily  on  the  car  miles  run,  assuming  that  the  same 
type  of  cars  are  involved  in  the  calculation.  In  Exhibit  P-9, 
which  involves  a  carrying  of  about  380,000,000  passengers  and 
the  running  of  61,937,235  car  miles,  the  company  set  up  the 
figure  of  $3,686,256,  which  is  at  the  rate  of  6.1113  cents  per 
car  mile.  In  Exhibit  P-4r,  which  involves'the  carrying  of  306,- 
000,000  passengers  and  the  running  of  60,000,000  car  miles,  the 
company  set  up  the  corrected  figure  of  $3,570,967,  which  is  at 
the  rate  of  5.9516  cents  per  car  mile.  These  estimates  on  the 
behalf  of  the  applicant  were  made  some  months  ago.  The  Board 
takes  as  better  evidence  the  average  cost  of  power  for  the  first  five 
months  of  1921,  during  which  period  the  company  ran  24,177,- 
'i06  car  miles,  at  an  average  cost  of  5.583  cents  per  car  mile. 
This,  on  an  annual  basis  of  60,268,000  car  miles,  gives  the 
amount  as  found  by  the  Board  in  the  sum  of  $3,364,760  in  round 
figures.  This  is  a  reduction  of  0.3686  cents  from  the  cost  per 
mile  shown  in  Exhibit  P-4  (revised)  ;  and  the  "Estimates  in  both 

Exhibit  P-4  and  Exhibit  P-9,  if  revised  to  correspond  to  the 
P.U.R.1921D. 
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actual  cost  of  power  during  the  first  five  months  of  1921  (which 
involve  heating  during  the  first  three  winter  months  of  January, 
February  and  March),  would  reduce  the  company's  estimates  for 
this  group  of  expense  materially.  The  Board  finds  and  deter- 
mines the  amount  of  $3,364,760  as  the  reasonable  amount  for 
the  cost  of  power  for  the  ensuing  year,  based  on  latest  available 
information. 

Group  IV.     Conducting  Transportation. 

Group  V.    Traffic. 

As  the  expenses  under  the  group  of  traffic  are  so  small,  they 
will  be  combined  with  the  group  of  conducting  transportation. 
In  this  group  of  expenses  the  major  item  relates  to  the  wages  of 
conductors  and  motormen,  the  soKjalled  platform  men.  The 
greatest  changes  made  by  the  Board  will  be  found  in  this  group. 
The  changes  are  due  substantially  to  three  classes  of  causes : 

1.  There  has  been  a  revision  in  the  rules  with  respect  to  over- 
time which  shortens  the  number  of  hours  of  overtime  for  which 
the  company  has  to  pay.  These  modified  rules  were  gradually 
effective  since  January  1,  1921. 

2.  The  company  has  put  in  service  a  number  of  one-man  cars 
?nd  trailers  which  decrease  the  man-hours  per  car  mile  run. 

3.  There  will  be,  effective  August  1,  1921,  a  reduction  of  5 
cents  per  hour  in  the  wages  for  such  men.  There  has  also  b$eii 
some  increase  in  the  number  of  car  miles  traveled  per  car  hour 
which  will  decrease  the  man-hours  per  car  mile. 

In  the  last  quarter  of  1920,  when  the  company's  estimates 
were  made  up,  the  average  number  of  conductors  and  inotormen 
employed  were  4,675  and  the  man-days  worked  were  114,364. 

In  the  first  quarter  of  1921  when  the  new  working  rules  came 
gradually  into  effect,  the  average  number  of  conductors  and  mo- 
tormen employed  was  4,426  (a  decrease  of  249  or  5.326  per  cent) 
and  tlie  man-days  worked  approximately  100,777  (a  decrease  of 
11.88  per  cent). 

During  April  and  May,  the  number  of  conductors  and  motor- 
men  employed  averaged  4,109,  a  decrease  from  the  last  quarter 
of  1920  of  566  (or  about  21  per  cent)  ;  the  average  man-days 
worked  were  96,528  (a  decrease  of  about  15.6  per  cent). 

During  the  firSt  five  months  of  1921,  the  car-hours  lain  were 

2,607,495,  as  against  2,607,672  for  the  same  period  in  1920; 
P.U.K.1921D. 
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whereas  the  car  miles  run  in  1921  were  24,177,306  as  compared 
with  23,900,958  in  1920.  The  car  miles  per  car  hour  in  1921 
averaged  9.272.  In  1920,  for  the  same  period,  they  averaged 
0.166.  In  view  of  these  facts,  the  Board  feels  justified  in  find- 
ing that  the  company  will  run  60,268,000  car  miles  during  the 
ensuing  year  to  take  care  of  substantially  the  same  number  of 
passengers  (1.31  per  cent  increase),  as  were  run  during  tne  calen- 
dar year  1920.    This  corresponds  to  6,500,000  car-hours. 

The  man-hour  per  car-hour  during  the  first  five  months  of  1921 
have  averaged  1.88  and  6,500,000  car-hours  will  require  12,220,-  . 
000  man-hours  for  platform  men.  The  average  hourly  pay  dur- 
ing the  five  months'  period  of  1921  has  been  55.79  cents.  De- 
ducting 5  cents  per  hour,  under  wage  reduction  effective  August 
1,  1921,  leaves  50.79  cents  per  hour.  The  total  wages  which  the 
company  may  expect  to  .pay  for  the  year  beginning  August  1, 
1921,  will,  on  these  findings,  be  $6,206,536  for  platform  labor, 
a  reduction  of  $1,010,439. 

For  superintendents  and  supervisors  and  for  equipment  de- 
partment inspectors  and  foremen  working  part  time  on  transpor- 
tation work  and  for  clerks  and  other  supervisory  employees,  the 
number  of  hours  worked  during  the  first  five  months  in  1921 
were  269,636.  The  average  pay  was  62.05  cents  per  hour  and 
the  wages  paid  during  the  five  months,  $415,517.  Expanding 
these  figures  into  a  year  of  365  days,  indicates  that  the  wage  pay- 
ment for  this  class  of  employees  will  aggregate  $1,004,459.  No 
wage  reduction  is  effective  August  1,  1921,  in  this  group.  Other 
transportation  and  traffic  employees  on  the  basis  of  the  hours 
worked  in  the  five  months  amplified  into  a  year,  indicates  that 
900,842  hours  will  be  worked.  The  wage  scale  operative  during 
the  first  five  months  was  39.27  cents  per  hour,  but  on  August  1st 
the  scale  will  be  decreased  to  34.27  cents  per  hour,  which  will  in- 
dicate a  total  amount  of  $307,719  for  the  year.  Equipment  de- 
partment employees,  on  part  of  the  time  on  transportation  work, 
worked  184,168  hours  during  the  first  five  months  of  1921  at  an 
average  hourly  pay  of  59.70  cents  per  hour.  Expanding  these 
hours  into  a  year  gives  a  total  of  445,134  hours,  and  from  August 
1  the  average  pay  per  hour  will  be  reduced  to  54.70  cents,  indi- 
cating a  total  payment  of  $243,488.  The  grand  total,  then,  of 
all  transportation  and  traffic  salaries  and  wages  will  be  $7,762,- 

204.    Adding  to  this  the  expenses  of  $365,000  for  this  group,  as 
P.U.R.1921D. 
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testified  to  and  shown  in  Exhibits  P-9  and  P-4  (revised)  gives 
an  aggregate  for  the  two  groups  for  the  ensuing  year  of  $8,127. 
204  as  found  by  the  Board. 

VL  General  cmd  Miscellaneous  Expenses.  As  set  up  by  the 
company,  the  total  expenses  in  this  group  aggr^ates  $2,422,177. 
The  Board  is  not  satisfied  that  the  item  claimed  by  the  comcpany 
under  the  account  entitled  "Injuries  and  Damages"  is  a  reason- 
able figure.  Injuries  and  damages  are  proportional  primarily 
to  the  number  of  passengers  transported  or  the  number  of  car 
miles  run  in  which  accidents  from  collision  with  vehicles  may 
occur.  The  total  amount  paid  during  the  past  five  years  by  the 
company  for  this  class  of  expenses  has  been  as  follows:  1916 — 
$710,994;  1917— $772,805;  1918— $978,246 ;  1919— $1,18  V 
442,  and  1920—1,297,893.  In  the  first  five  months  of  1921  the 
amount  was  597,657,  which  is  at  the  annual  rate  of  $1,194,377. 
There  is  naturally  some  lag  between  the  incurring  of  the  liability 
for  injuries  and  damages  and  the  actual  entering  of  same  upon 
the  expense  accounts  of  the  company.  The  testimony  in  this  case 
indicates  there  was  a  large  turn-over  in  the  platform  men  during 
the  war  and  a  large  increase  in  the  number  of  accidents.  There 
was  also  testimony  that  this  turn-over  has  very  materially  de- 
creased and  that  the  efficiency  of  the  men  has  likewise  increased, 
which  will  tend  to  decrease  the  number  of  accidents  due  to  care- 
lessness or  to  "green"  men. 

[26]  The  Board  finds  that  a  fair  method  of  estimating  the  ac- 
cidents which  may  occur  in  the  future  to  be  as  follows :  The  ag- 
gregate amount  paid  during  the  five  years,  ending  December  Slst, 
is  takdi  and  divided  by  the  total  number  of  passengers,  whether 
base  fare  passengers  or  transfer  passengers,  and  the  average  cost 
of  injuries  and  damages  per  passenger  is  thus  ascertained.  Mul- 
tiplying that  by  the  total  number  of  passengers  estimated  to  be 
(^arried  during  the  ensuing  year,  indicates  that  the  amount  which 
the  company  will  be  called  upon  to  pay  during  the  next  few  years 
will  be  $1,024,000.  This  is  only  fourteen  per  cent  less  than  the 
reduction  already  effective  as  indicated  by  the  charges  during 
the  first  five  months  of  this  year.  The  accidents  now  being 
charged  up  probably  occurred  a  year  or  so  ago ;  and  the  effects  of 
the  more  efficient  character  of  the  platform  men  now  employed 
and  the  lessened  turn-over  among  this  class  of  employees  will 
undoubtedly  be  revealed  in  the  future  in  lessened  damages  ap- 

r.U.R.1921D. 
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proximating  the  amount  as  found  by  the  Board.  This  amount  is 
substantially  $326,000  less  than  the  $1,350,000  as  estimated  by 
the  company.  The  company's  estimate  is  already  indicated  to  be 
excessive  by  the  results  of  the  first  five  months  of  1921.  The 
Board  finds  that  a  reasonable  amount  of  general  and  miscellane- 
ous expenses  for  the  year  beginning  August  1,  1921,  is  $2,096,- 
177. 

Taxes.  T4ixes  are  computed  in  substantially  the  same  man- 
ner as  computed  by  the  company's  officials  with  this  modification : 
P'rom  taxes  on  real  estate  the  amount  of  $41,900  is  deducted  from 
the  figures  set  up  by.  the  company,  this  being  a  proportional 
amount  of  taxes  on  property  hereinbefore  excluded  as  not  used 
and  useful.  The  remaining  taxes  are  determined  on  the  basis 
of  a  percentage  of  the  gross  revenue  finally  arrived  at,  substan- 
tially agreeing  with  Exhibit  P-9,  omitting  real  estate  as  men- 
tioned. The  total  revenue  deductions,  amounting  to  $21,708,- 
141,  and  the  return  of  $5,842,500,  constitute  a  total  operating 
revenue  of  $27,550,641  necessary  for  the  company  to  receive 
from  all  operating  sources  with  respect  to  property  used  and  use- 
ful, as  found  in  this  report,  in  order  to  provide  the  net  return 
aforesaid  upon  the  value  of  the  property  as  found  in  this  report. 
On  the  company's  Exhibit  P-8  (Ten-Cent  Fare  Case)  it  is 
shown  that  the  cost  of  labor,  exclusive  of  expenses  and  deprecia- 
tions, cost  of  power,  damages  paid,  benefits  and  pensions,  insur- 
ance, rent  of  track  and  facilities,  and  taxes,  amounted  to  $5,267,- 
806  in  the  year  1914,  and  in  the  year  1916,  to  $5,865,316 ;  in  the 
year  1918,  to  $7,877,864,  and  in  1920,  to  $12,911,043,  and  that 
the  cost  of  such  labor  per  revenue  passenger  carried  was  1.701 
cents  in  1914;  1.663  cents  in  1916;  2.244  cents  in  1918,  and  3.- 
569  cents  in  1920.  The  cost  of  labor  in  1920  is,  therefore,  2.463 
times  the  cost  of  labor  in  1914,  and  the  cost  of  labor  per  passen- 
ger in  1920  is  2.098  times  the  cost  of  labor  per  passenger  in  1914. 
During  the  war  times  the  company  was  subject  to  the  orders  of 
the  War  Labor  Board  and  made  many  mandatory  increases  in  the 
wages  paid,  the  aggregate  amounting  to  a  large  percentage  in- 
crease as  shown  above.  The  salaries  and  wages  are  not  now  un- 
der governmental  control.  With  respect  to  cost  of  materials,  in- 
cluding the  same  classes  of  expenses  as  excluded  in  the  labor 
item,  was  $1,255,212  in  1914,  an  average  per  passenger  of  0.405 

cents  in  1020,  this  cost  had  increased  to  $2,737,318,  a  cost  per 
P.U.RJ021D. 
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passenger  of  0.767  cents.     The  cost  of  materials  in  1920  was 
2.181  times  the  cost  of  material  in  1914,  and  the  cost  of  ma- 
terial per  revenue  passenger  in  1920  was  1.868  times  the  same 
cost  in  1914.    The  aggregate  of  labor  and  material  for  the  same 
classes  as  before  recited  for  1920  was  4.326  cents  per  revenue 
passenger  against  2.106  per  revenue  passenger  in  1914,  an  in- 
crease of  2.220  cents  per  revenue  passenger.     Including  trans- 
fer revenue,  the  average  revenue  is  7.22  cents  fer  seven-cent 
passengers  transported  in  1920.    The  other  costs  for  accounts  not 
included  in  the  above  computations  account  for  the  total  increase 
which  the  Board  has  heretofore  allowed  jover  and  above  the  5- 
cent  fare  existing  prior  to  1918.    Exclusive  of  the  adjustment  in 
the  amount  of  expenses  charged  on  account  of  the  credits  to  the 
depreciation  reserve,  the  total  of  operating  expenses  and  taxes 
will  be  less  than  those  expended  by  the  company  during  the  year 
1920,  due  largely  to  the  decrease  in  the  cost  of  labor  and  modifi- 
cation of  rules  for  overtime.     The  total  revenue  deductions  in 
1920  (that  is  to  say  operating  expenses  and  taxes)  omitting  a 
charge  of  $114,669   for  depreciation,  aggregated  $22,288,877 
against  $20,698,141,  as  computed  in  Table  II,  omitting  $1,100,- 
000,  which  is  concurrently  credited  to  reserve.     Excluding  de- 
preciation the  contentious  items  omitted  do  not  exceed  a  half  a 
million  dollars  or  about  a  seventh  of  one  cent  per  revenue  passen- 
ger.   If  the  $750,000  of  annual  depreciation  not  allowed  be  in- 
cluded, the  total  of  contentious  items  included  aggregates  about 
three-tenths  of  a  cent  per  revenue  passenger. 

The  following  compilation  of  standard  indices  is  very  illum- 
inating in  this  connection: 


1913. 
Average. 


Peak. 


Current. 


Peak 

Over 

1913  in 


Reduc- 
tion of 
Current 

From 
Peak,  %. 


Brad«»*reet'8  Wholesale 
Commodities    

Dun's  Wholesale  Com- 
modities     

TJ.  S.  Bureau  Labor  Sta- 
tistics Wholesale  Com- 
modities     

U.  S.  Bureau  Labor  Sta- 
tistics Retail  Food  .... 

Nat.  Ind.  Conf.  Bd.  Cost 
of   Living 

P.U.K.1921D. 


9.21 
120.9 

100 
100 
100 


Feb./20 
20.87 
May/20  J 
263.3 

May/20 

272 
June/20 

219 
July/20 

204.5 


July  1/21 
10.73 
luje  1/21 
1G6.1 

May/21 

151 
May/20 

145 
June  1 

161.9 


226.6 

217.8 

272.0 
145.0 
204.5 


48.6 
36.9 

44.5 
33.8 

20.8 
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The  company  will  reap  the  benefit  of  the  readjustment  of 
wages  due  to  the  making  of  a  new  contract  with  its  platform 
men  and  other  classes  of  labor,  which  we  have  estimated  at  more 
than  a  million  dollars. 

Furthermore,  it  is  not  only  a  matter  of  common  knowledge  of 
which  we  may  take  notice,  but  it  is  in  evidence  in  the  case  that 
the  abnormal  prices  caused  by  the  war  already  have  had  a  ma- 
terial decline  and  are  still  .rapidly  declining.  This  applies  to 
many  commodities  used  in  the  construction,  maintenance  and 
operation  of  a  street  railway. 

It  now  becomes  necessary  to  ascertain  what  schedule  of  fares 
will  produce  the  revenue  which  Table  II  indicates  the  company 
should  be  allowed  to  earn.  In  the  opinion  of  the  Board,  this  may 
best  be  obtained  by  increasing  the  charge  for  the  initial  transfer 
from  1  cent  to  2  cents,  and  continuing  in  force  the  remainder  of 
the  existing  schedule.  The  Board  estimates  that  the  revenue  to 
be  produced  by  the  existing  schedule  of  rates  as  modified  for  the 
year  beginning  August  1,  1921,  will  be  approximately  as  fol- 
lows: 

Revenue  other  than  passenger  (company's  estimate)    $066,000 

Revenue  from  5,300,000  school  fares,  estimated  at 150,000 

.  Revenue  from  361,130,000  seven -cent  fares 25,270,100 

Revenue  from  76,000,000  transfer  fares,  at  two  cents 1,500,000 

Total   revenue    $27,604,100 

Cost  of  furnishing  service  (see  Table  II) l  27,550,041 

Surplus  over  cost  shown  in  Table  II  $53,450 

iNote. — ^Made  up  as  follows:  Operating  expenses  before  depreeiatiop 
$18,228,141;  operating  expenses,  including  $1,100,000  for  depreciation,  $19,- 
328,141;  taxes,  $2,380,000;  return  on  value  of  property  used  and  useful, 
95,842,500;   totaling  $27,550,641. 

Conclusions. 

The  Board  finds  and  determines: 

(1)  That  the  value  of  the  property  of  the  company  used  and 
useful  in  the  public  service  is  $82,000,000. 

(2)  That  the  operating  expenses  of  the  company,  including 
taxes  and  depreciation,  will  not  exceed  $21,708,000. 

(3)  That  a  return  of  $5,842,500  is  a  fair  return  upon  the 
above  valuation. 

[27]  (4)  That  such  return  will  give  to  the  company  a  rate  of 
slightly  over  seven  per  cent  upon  such  valuation. 

P.U.R.1921D.  42 
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(5)  That  the  total  requirements  of  the  company,  including  the 
said  return  of  $5,842,500,  will  be  $27,550,641. 

(6)  That  the  increase  in  the  charge  for  a  transfer  from  one 
cent  to  two  cents  will  produce  an  additional  income  of  approxi- 
mately $715,000  a  year  to  the  company. 

(7)  That  such  increase  in  the  charge  for  transfers,  t(^cther 
with  the  reduction  in  cost  of  operation  and  wages  and  the  other 
adjustments  in  operating  expenses  as  found  by  the  Board,  will 
produce  a  sufficient  revenue  to  enable  the  company  to  meet  all 
its  requirements  for  operating  expenses,  taxes,  and  depreciation 
and  will  afford  a  reasonable  return  upon  the  value  of  the  prop- 
erty used  and  useful  found  by  the  Board. 

We  may  add  that 'to  allow  the  increase  asked  for  by  the  com- 
pany would  impose  an  unnecessary  and  unjust  burden  on  the 
public  as  well  as  deter  from.  30,000,000  to  50,000,000  riders 
from  using  the  company's  cars. 

The  Board  finds  and  determines  that  the  company  is  entitled 
to  and  should  have  the  right  to  charge  2  cents  for  a  transfer  in- 
stead of  1  cent  now  charged. 

The  Board  will  make  an  order  accordingly. 

Dated  July  14,  1921. 

John  J.  Treacy,  President ;  Harry  V.  Osborne,  Harry  Bachar- 
ach. 


APPENDIX  L 
Appraisal  by  Cooley^  as  of  December  SI,  1915,  by  Operating  Divisions, 


Essex   Division    

Hudson  Division    

Passaic  Division    

Bergen    Division    

Central   Division    

Southern  Division   

Total    

Workinff  capital    

Materials  and  supplies    

Grand  total    

Less  property  of  P.  S.  R.  R. 

Total  P.  8.  Ry.  property 

P.U.R.1921D. 


Cost  of 
Reproduc- 
tion,  New. 

Cost  of 
Reproduc- 
tion I^sa 
Deprecia- 
tion. 

$25,395,273 

22,298,358 

6,334,547 

6,345,852 

11,539,478 

8,498,711 

$22,771,879 

19,791,007 

5,504,530 

5,816,353 

10,371,569 

7,493,983 

$80,412,219 
929.403 
693,402 

$71,749,321 
929,403 
693.402 

$82,035,024 
2.716.984 

$73,372,126 
«,600.512 

$79,318,040'    $70,771,614 
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APPENDIX  II. 
Cooley  Appraisal — By  Accounts  nummary — All  Divisions. 


Cost  of 
Reproduc- 
tion, New. 


Cost  of 
Repro<l  ac- 
tion LoitS 
Deprecia- 
tion. 


Way  and  Structures. 
30±         Engineering  and  superintendence  (See  521)B 

and  538B  below). 
i>02         Right  of  way — 

A — Land 

B — Special  improvements    

o03         Other  land  used  in  electric  railway  opera 

tions    

304:         Orading    

505         Ballast    

50e  Xies 

iiOT  trails,  rail  fastenings  and  joints 

•>08  Special  work    

300  C_> nderground  construction    

310         Track  and  roadway  labor  

SIX         raving — 

A — Special  improvements   

B — Paving    

i5 12  IRoadway  machinery  and  tools 

«>X3         Tunnels  and  subways    

0I.4         "Klevated  structures  and  foundations 

i>li>         13ridges,  trestles  and  culverts   

oXG         Crossings,  fences  and  signs   

SIT         SignalH  and  interlocking  apparatus 

SI  8       Telephone  and  telegraph  lines  

SI  O         Poles  and  fixtures    

S20        Underground    conduits    

S-aX        Distribution  syntem   

S22        General  office  buildings  

S:23       Shops  and  car  houses   

S2-4       Stations,  miscellaneous  buildings  and  struc- 
tures    

525  Wharves  and  docks   

526  Park  and  resort  property , 

527  Cost  of  road  purchased    

528  Reconstruction  of  road  purclmsed 

529  Other  expenditures — way  and  structures  . . 

Total — 502  to  529  inclusive    

520A  Contingencies,  74%  of  items  504  to  529  in 
elusive    (and   502B) 

5206  Engineering  and  superintendence  on  way 
and  structures,  5%  of  items  504  to  529A 
inclusive    ( and   502B ) 


Total  way  and  structures  . 

Equipment. 

530  Passenger  and  combination  cars 

531  Freight,  express  and  mail  cars  . 

532  Service  equipment 


$3,682,081 
245,474 

6,705,374 
2,916,5291 
,  1.132,204; 
1,534,597 
5,221,160: 
2,113,3781 


$3,682,081 
245,474 

6,705,374 
2,907,005 
1,132,204 
1,050.521 
4,079,917 
1,461,958 


3,382,6391        3,382,630 


533,144! 

5,6.72.9051 

78,292 

585,865 
1,292,685 

251,893 

219.370 

62,140 

1,054,617 

331,823 
3,135,312 

138,300 
3,057,883 

546,908 

524,487 

55,684 


148,263 


$44,513,013 
2,569,416 

1,834.248 


$48,906,677 


$5,895,761 
657.581 


633,144 

3,952,049 

59,367 

527,584 

1,165,905 

238,848 

195,939 

49,533 

854,607 

289,760 

2,899,003 

132,269 

2,379,740 

417,553 

443,189 

53,010 


121,444 


$38,960,117 
2,141,449 

1,834,248 


$42,935,814 


$4,652,086 
392.846 
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APPENDIX  ll.-^Continued. 


Equipment — Continued. 

533  Electric  equipment  of  cars  

534  Locomotives    

535  Floating  equipment   

53G      Shop  equipment    

537  Furniture * 

538  Miscellaneous  equipment    

Total,  530  to  538  inclusive   

538A  Contingencies,  2%  of  items  530  to  638  in 

elusive    

538B  Engineering  and*  superintendence  on  equip 

ment,  2%  of  items  530  to  538A  inclusive 

Total  equipment    

General  and  Miscellaneous, 

545  Franchises    

546  Law  expenditures  and  administration,  2i% 

of  items  502  to  538B  inclusive 

547  Interest  during  construction,  11%  of  items 

502  to  538B  inclusive 

548  Injuries    and    damages    (included    in    Unit 

prices)    

549  Taxes,  2%  of  items  502  to  538B  inclusive 

549A  Total    

550  Miscellaneous — 

A — Organization  and  development  of  \\ie 
project,  21%  of  items  502  to  549A 
inclusive    

B — Cost  of  money,  5%  of  items  502  to 
549A  inclusive   

C — Promoter's  remuneration,  5%  of 
items  502  to  549A  inclusive 

Total  general  and  miscellaneous  . . . 

Total   equipment    

Total  way  and  structures   

Total     

Working  capital    

Materials  and  supplies    

Grand   total    

liess  property  of  P.  S.  Railroad   

Total  P.  S.  Ry.  Property 

P.U.R.1921D. 


Cost  of 
Reproduc- 
tion, New. 


4,434,210 


810,000 

620,466 

161,072 

89,568 


Cost  of 
Reproduce 
tion  Loss 
Deprecia- 
tion. 


$12,474,658 
249,493 
264,483 


$12,978,634 


$1,547,132 
6,807,384 


1,237,705 


$9,592,221 

1,786,037 
3,573,875 
3,673,875 


$18,520,908 
12,978,634 
48.906.67 


$80,412,219 
929,403 
693,402 


$82,035,024 

2,716,084 


$79,318,040 


3,603,992 

$515,75C 

417,358 

122,140 

60,851 


$9,855,017 
197,100 
254,482 


$10,306,599 


$1,547,132 
6,807,384 

i,*237,765 


$9,592,221 

1,786,937 
3,673,875 
3,573.375 


$18,520,908 
10,306,599 
42,935,814 


$71,769,321 
929,403 
693,402 


$73,392,12f. 
2.600,512 


$70,771,614 
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APPENDIX  IIL 

Appraisal  by  Pord,  Bacon  d  Davis. 

Public  Service  Railway  Company.     All  Divisions. 

Estimated  Cost  of  Reproduction  New  of  the  Operative  Property  as  of 

January  1,  1921. 

Summary  of  Public  Utility  Commission  Primary  Accounts, 


P.  U.  C. 
Account 
Number. 


Title. 


501 
502 
.103 
504 
505 
.>0G 
507 
508 
510 
511 
532 
513 
514 
516 
516 
517 
518 

:>19 

520 
521 
522 
523 
524 
525 


Way  and  Structures. 
Engineering  and  superintendence   . . . 

Right  of  way   

Other  Land  

Grading 

Ballast    

Ties    

Rails,  rail,  fastenings  and  joints   . . . . 

Special   work    

Track  and  roadway  labor   

Paving   

Roadway  machinery  and  tools 

Tunnels  and  subways   

Elevated  structures  and  foundations 

Bridges,  trestles  and  culverts   

Crossings,  fences  and  signs 

Signals  and  interlocking  apparatus  . 

Telephone  and-  telegraph  lines   

Poles  and  fixtures  

Underground  conduits   

Distribution   system    

General  office  buildings   

Shops  and  car  houses  

Stations,  misc.  bldgs.  and  structures 
Wharves  and  docks    


Equipment. 
Passenger  and  combination  cars 

Service  equipment   

Electric  equipment  of  cars 

Locomotives    

Floating  equipment    

Shop  equipment   

Furniture 

Miscellaneous    

Law  expenditures  and ) 

Administration  f 

Interest  during  construction    . . . 

Taxes  during  construction    

Miscellaneous — 

(a)  Pre-construction  costs    .... 

(b)  Auxiliary  operation  items 

(c)  Ffnancing  expenses 

Additions  to  capital  accoimt 

Going  value    

Consolidation  value    


5.30 
532 
533 
534 
535 
536 
537 
538 
546 
550 
547 
549 
550 


Total     $88,815,887  $189,480,560 


Estimated  Cost  of 
Reproduction. 


Pre- War 
Av.  Prices. 


$2,660,869 

4,430,845 

6,001,837 

2,477,857 

1,360,685 

1,533,631 

5,381,808 

2,561,894 

2,717,178 

6,260,165 

85,253 

217,867 

595,572 

1,339,031 

187,005 

202,812 

50,791 

1,090,651 

395,056 

3,431,267 

2,847,529 

3,176,003 

419,990 

552,356 

7,226,120 
457,889 

6,110,462 
6,834 
773,160 
550,061 
240.405 
124,185 

1,513,006 

5,301,194 
619,620 

2,066,023 
172,403 

3,738,400 
628,173 

4.710,000 

5,600,000 


Sept.,  1920, 
Prices. 


$4,191,732 

4,781,863 

6,001,837 

6,091,060 

2,699,673 

3,634,670 

10,237,306 

4,937,945 

6,938,434 

14,312,086 

169,880 

471,146 

1,269,267 

2,662,677 

387,667 

468,731 

122,939 

2,684,225 

961,581 

6,323,816 

6,259,725 

7,539,477 

983,702 

1,346,027 

17,704,251 

1,145,627 

12,108,732 

17,001 

2,242,164 

1,199,133 

468,919 

188,256 

2,376,242 

14,658,074 
1,236,063 

2,689,735 

438,739 

11,485,100 

1,514,160 
13,170,000 
11.700.000 


Note: 

Average  per  cent  condition  of  the  physical  property 80% 

Operating  efficiency  of  the  physical  property  and  organization   86% 

P.U.R.1921D. 
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STATE  EX  REL.  WILLIAM  LEMKE 

V, 

UNION  LIGHT,  HEAT  &  POWER  COMPANY. 
CITY  OF  GRAND  FORKS  et  al. 

V, 

RED  RIVER  POWER  COMPANY. 
(—  N.  D.  — ,  182  N.  W.  539.) 

Appeal  and  rex^iew  —  Injunction  -—  Discretion  of  trial  court, 

1.  In  two  actions  brought  to  enjoin  defendant  utility  companies 
from  putting  into  effect  certain  surcharges  upon  their  rates  for  elee 
tricity,  gas,  and  heat,  which  surdiargea  purport  to  be  authorized  by 
orders  of  the  Board  of  Railroad  C-ommissioners,  the  complaints  attack 
the  validity  of  the  orders  of  the  Commissioners  on  the  ground  that  the 
purported  orders  reflect  the  individual  action  of  two  members  of  the 
Board  rather  than  tlic  action  of  the  Commission  as  a  l>ody.  The 
pleadings  frame  i»<sues  of  fact  concerning  the  manner  in  which  the  ac- 
tion resulting  in  the  purported  orders  was  taken.  Upon  orders  to 
show  cause  the  trial  court  granted  injunctions  against  the  surcharges, 
but  subsequently  superseded  the  injunctions  and  allowed  defendants  to 
collect  the  surcharges,  requiring  them  to  give  bonds  conditioned  for 
repayment  in  case  the  in  junctional  orders  be  held  on  appeal  to  have 
been  wrongfully  issued.  It  is  held:  The  action  of  the  trial  court,  both 
in  granting  the  injunction  pendente  lite,  and  in  subsequently  permitting 
the  surcharges  to  be  collected,  involved  the  exercise  of  discretion  and 
created  a  status  for  the  parties  to  the  litigation  which  will  not  be  dis- 
turbed on  appeal  unless  the  discretion  was  abused. 

Commissions  —  Board  action  —  Validity. 

2.  Tlie  Board  of  Railroad  Commissioners  is  a  public  body  and  can 
only  act  as  a  Board.  While  the  questions  before  it  may  be  decided  by 
a  majority  vote  (§  601,  Comp.  Laws  1913),  it  is  a  prerequisite  to  valid 
board  action  that  each  member  shall  have  reasonable  opportunity  to 
offer  his  counsel  and  judgment  to  the  other  members,  and  to  this  end 
it  is  required  either  that  action  be  taken  at  regular  meetings  or  at  a 
meeting  of  wliich  each  member  is  advised  and  given  reasonable  oppor- 
tunity to  attend. 

Appeal  and  review  —  Security  —  Pending  appeal  «  Reparation. 

3.  Since  the  action  of  the  district  judges  in  superseding  the  injunc- 
tions pendente  lite  has  created  a  status  which,  in  view  of  the  uncer- 
tainty of  the  outcome  of  the  trials  on  the  merits,  should  not  be  dis- 
turbed, the  defendants  are  given  an  opportunity  to  continue  the  status 
so  created  by  giving  security  for  the  repayment  of  surcharges  {tending 
the  determination  of  the  litigation,  in  default  of  which  the  orders  ap- 
pealed from  are  affirmed. 

[March  21,  1921.] 
Headnotes   by   the   Coubt. 
P.U.R.1921D. 
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Appeal  from  an  injunction  granted  by  the  district  court;  in- 
junction sustained  and  defendant  required  to  give  security. 

Appearances :  Denegre,  McDermott,  Stearns  &  Weeks,  of  St. 
Paul,  Minnesota,  and  A.  W.  Fowler,  of  Fargo  (Andrew  Miller, 
of  Bismarck,  and  Cummins,  Roomer  &  Flynn,  of  Chicago,  Illi- 
nois, of  counsel),  for  appellant  Union  Light,  Heat  &  Power  Com-- 
pany;  William  Lemke,  Attorney  General  in  propria  personac; 
l^angs,  Hamilton  &  Bangs,  of  Grand  Forks,  and  Denegre,  Mc- 
Dermott, Stearns  &  Weeks,  of  St.  Paul,  Minnesota  (Cummins, 
Roemer  &  Flynn,  of  Chicago,  Illinois,  and  Andrew  Miller,  of 
Bismarck,  of  counsel),  for  appellant  Bed  Biver  Power  Com- 
pany; W.  J.  Mayer,  of  Grand  Forks,  for  respondents  city  of 
Grand  Forks,  and  others;  G.  S.  Wooledge,  City  Attorney  of 
ilinot,  for  city  of  Minot. 

Birdzeir,  J. :  The  above  cases  come  to  this  court  on  appeals 
from  orders  entered  in  each  of  them  granting  an  injunction  pen- 
dente lite.  The  injunction  prevents  each  of  the  defendants  from 
putting  into  effect  and  collecting  certain  surcharges  upon  its  rates 
for  electricity,  gas,  and  heat,  which  surcharges  purport  to  be  au- 
thorized by  an  order  of  the  Board  of  Bailroad  Conmiissioners. 
Pending  this  appeal,  however,  the  injuhctional  order  is  stayed. 
The  trial  judges  have  required  the  defendants  to  execute  bonds 
conditioned,  among  other  things,  for  the  refunding  of  the  sur- 
charges, and  have  permitted  the  surcharges  to  be  collected  by  the 
defendants  pending  the  appeal.  The  facts  upon  which  the  orders 
appealed  from  are  based  are  substantially  identical  for  both  cases 
and  the  two  appeals  may  thus  be  disposed  of  under  one  opinion. 

Upon  the  argument,  the  city  of  Minot  was  represented  by  its 
city  attorney,  who  stated  that  that  city  was  likewise  interested  in 
the  questions  presented  here,  as  a  stipulation  had  been  entered 
into  with  a  view  to  avoiding  the  necessity  of  litigating  the  same 
questions  as  they  affect  that  city  in  its  relations  with  the  utility 
company  supplying  similar  services  to  its  inhabitants. 

These  proceedings  originated  by  complaints  praying  that  the 
defendants  be  enjoined  and  restrained  from  charging  increased 
rates  for  electricity,  gas,  and  heat.  In  the  complaint  in  the 
Fargo  case  it  is  allied  that  the  defendant  Union  Light,  Heat  & 
Power  Company  has  unlawfully  and  without  authority  increased 
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its  rates  on  electricity  and  gas  25  per  cent  and  on  heat  35  per 
cent ;  that  it  bases  the  increases  complained  of  upon  a  purported 
order  of  the  Board  of  Kailroad  Commissioners  dated  September 
2,  1920;  that  the  purported  order  is  illegal  for  the  reason  that  it 
was  never  adopted  by  a  majority  of  the  Board  at  any  special  or 
•  regular  session  of  the  Board ;  that  it  was  signed  by  two  of  the 
Coinnussioners,  Sam  Aandahl  and  C.  F.  Dupuis,  in  their  private 
and  individual  capacity,  and  not  as  members  of  the  Board  of 
Kailroad  Commissioners;  that  the  minutes  of  the  Board  show 
that  the  case  involving  the  increase  was  never  considered  by  the 
Board,  nor  the  increased  rates  adopted  or  passed  in  any  regular 
or  special  meeting ;  that  the  fact  was  there  had  never  been  a  hear- 
ing in  regard  to  the  proposed  increases  in  rates  in  which  the 
city  of  Fargo  and  the  inhabitants  were  given  a  fair  opportunity 
to  be  heard  and  protect  their  interests  as  provided  by  law.  In 
the  Grand  Forks  case,  the  surcharge  on  electricity  which  the 
board  purported  to  authorize  is  12  i  per  cent,  for  gas  26  per 
cent,  and  for  heat  35  per  cent.  It  is  not  alleged  in  this  case  that 
there  was  not  ample  notice  and  opportunity  for  a  hearing. 

The  answers  set  up  the  legal  conclusion  of  regularity  and  valid- 
ity and  deny  the  allegations  of  fact  in  the  complaint  with  refer- 
ence to  the  manner  in  which  the  order  was  promulgated. 

In  the  Grand  Forks  case  there  was  a  temporary  restraining 
order,  dated  November  9th,  preventing  the  collecting  of  the  sur- 
charge until  the  further  order  of  the  court.  This  was  later  va- 
cated. In  each  case  there  was  an  order  to  show  cause  why  a  tem- 
porary restraining  order  should  not  be  issued.  Both  cases  came 
on  for  hearing  upon  the  orders  to  show  cause  in  the  city  of  Grand 
Forks  on  November  26,  1920,  and  were  heard  before  the  district 
judges  of  the  first  district  sitting  together.  Under  the  opinion 
and  order  of  the  lower  court  the  defendants  are  restrained  from 
collecting  any  sums  in  excess  of  the  rates  in  force  prior  to  Sep- 
tember 2,  1920,  the  opinion  being  based  upon  the  proposition  that 
the  members  of  the  Board,  in  purporting  to  authorize  the  sur- 
charges, acted  individually,  and  not  as  the  Board  of  Railroad 
Commissioners.  But  this  court  order  is  not  in  effect  pending 
tiiis  appeal,  and  the  surcharges  complained  of  are  apparently  be- 
ing collected.  The  facts  concerning  the  manner  in  which  the 
r.U.R.1921D. 
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liearing  was  held  in  the  Board  of  Kailroad  Commissioners  and 
the  purported  order  issued,  as  shown  by  affidavits  accompanying 
the  complaints,  are  as  follows: 

In  the  affidavit  of  Frank  ililhollan,  one  of  the  members  of  the 
Board  of  Railroad  Commissioners,  it  is  stated  that  after  the  heai'- 
ing  the  deponent  requested  the  director  of  Utilities  of  the  Rail- 
road Commission  not  to  prepare  a  tentative  opinion  in  the  case 
until  investigation  could  be  made  as  to  why  the  city  of  Fargo  was 
uot  represented  at  the  hearing;  that  shortly  thereafter  a  tentative 
report,  opinion,  and  order  were  shown  him  by  Commissioner  Du- 
puis,  which  had  been  signed  by  Commissioners  Aandahl  and  Du- 
puis ;  that  deponent  protested,  against  the  releasing  of  any  order 
because  of  a  letter  received  by  the  Commission  from  a  large  con- 
sumer at  Fargo  and  a  resolution  passed  by  the  city  commission  of 
Fargo,  protesting  against  the  increased  rates  until  further  hear- 
ing; and  that  affiant  informed  Commissioner  Dupuis  that,  if  such 
an  order  were  released,  he  would  submit  a  dissenting  opinion. 
The  most  important  part  of  the  affidavit  reads : 

^*That  prior  or  subsequent  to  September  2,  1920,  nor  at  any 
other  time  has  the  matter  of  disposition  of  the  case  been  formally 
brought  before  the  Commission  for  a  decision. 

"That  at  no  time  has  deponent  had  an  opportunity  to  express 
at  a  regular  or  special  meeting  of  the  Board  of  Railroad  Commis- 
sioners his  views  in  connection  with  this  matter,  nor  has  he  at 
any  such  meeting  been  given  an  opportunity  to  enter  into  a  dis- 
cussion of,  or  vote  upon,  this  matter." 

Following  this,  the  deponent  states  that  he  has  been  present  at 
all  meetings  of  the  Board  held  since  August  16,  1920,  and  that 
cf  his  own  knowledge  no  formal  action  has  been  taken  by  the 
Commission  in  disposition  of  this  matter. 

The  affidavit  of  J.  H.  Calderhead,  Secretary  of  the  Board  of 
Railroad  Commissioners,  states  that  on  September  2,  1920,  the 
purported  order  was  placed  before  him  for  signature  and  for  af- 
^  fixing  the  seal  of  the  Commission ;  that  the  purported  report  and 
order  had  been  signed  by  Commissioners  Aandahl  and  Dupuis 
and  annexed  thereto  was  a  dissenting  opinion  signed  by  Commis- 
sioner MilhoUan ;  that  the  purported  report  and  order  were  duly 

signed  and  sealed  by  deponent  with  full  knowledge  that  no 
P.U.R.1921D. 
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formal  action  had  Wn  taken  at  any  regular  or  special  meeting 
of  the  Board  of  Bailroad  Commissioners;  that  deponent  had 
been  present  and  kept  the  minutes  of  all  meetings  of  the  Board 
of  Railroad  Commissioners ;  and  that  the  matter  had  never  been 
discussed  or  acted  upon  at  any  meeting  of  the  Board. 

The  order,  to  which  was  attached  the  signature  of  the  Board  of 
Railroad  Coinmissioners  by  Commissioners  Aandahl  and  Dupuis, 
containing  an  affirmative  showing  in  support  of  its  regularity  as 
follows : 

"This  matter  being  at  issue  upon  the  application  of  the  Union 
Light,  Heat  &  Power  Company  of  Fargo,  Xorth  Dakota,  for  an 
increase  in  its  rates  for  the  utility  services  of  electricity,  gas,  and 
steam  heat  to  be  levied  as  a  surcharge  to  the  present  existing 
rates  in  order  to  meet  an  emergency  situation  due  to  the  increaseil 
costs  in  coal,  and  having  been  duly  heard  by  this  Commission, 
and  full  consideration  having  been  given  to  all  the  matters  and 
things  contained  in  the  said  application  and  the  Commission  hav- 
ing  on  the  date  hereof  made  and  filed  of  record  a  report  contain- 
ing its  findings  of  fact  and  conclusions  thereof,  which  said  report 
is  hereby  approved  and  made  a  part  hereof,  now,  after  due  delib- 
eration by  the  Commission,  it  is  ordered,"  etc 

The  minutes  of  the  meeting  for  August  16,  1920,  when  the 
hearing  was  held,  which  are  attached  to  and  made  a  part  of  the 
affidavit  of  J.  H.  Calderhead,  secretary  of  the  Board,  state  that 
there  w^ere  present  at  the  meeting  Vice  President  Dupuis  and 
Commissioner  Milhollan;  Commissioner  Aandahl  apparently 
being  absent. 

The  cases  have  not  been  tried  on  their  merits,  and  consequently 
no  question  is  presented  upon  this  appeal  concerning  the  right 
to  the  permanent  relief  prayed  for.  It  will,  however,  be  neces- 
sary to  consider  the  principles  upon  which  the  validity  of  the 
action  of  the  Board  of  Railroad  Commissioners  depends  for  the 
reason  that  there  is  no  right  to  temporary  relief  unless  facts  are 
alleged  which  constitute  grounds  for  permanent  relief. 

It  is  to  be  seen  from  the  foregoing  statement  of  facts  that  the 
purported  order  complained  of  was  not  issued  by  a  majority  of 
the  Board  of  Railroad  Commissioners  participating  in  the  hear- 
ing at  the  date  the  hearing  was  held ;  also  that  it  was  signed  by 

P.U.R.lfl21D. 

Digitized  by 


Google 


STATE  EX  REL.  W.  LEMKE  v.  UNION  L.  H.  &  P.  CO.  667 

one  member  who  heard  the  evidence  and  one  member  who  appar- 
ently did  not  hear  it.  From  these  facts  the  respondent  contends 
that  it  is  apparent  no  valid  order  of  the  Railroad  Commission  au- 
tborizing  the  surcharges  was  ever  made.  In  support  of  this  con- 
tention various  sections  of  the  statutes  relating  to  the  constitu- 
tion, organization,  and  method  of  transacting  the  business  in- 
trusted to  the  Board  are  cited,  from  all  of  which  it  appears  it  is 
contended,  that  the  individual  members  of  the  Board  are  not  au- 
thorized to  take  action  upon  such  matters  as  that  under  consid- 
eration, and  that  valid  action  can  only  be  taken  by  the  Board  as 
such.  While  it  is  conceded  that  a  hearing  may  be  conducted,  in 
pursuance  of  statutory  authorization,  by  one  or  more  members  of 
the  Board,  it  is  contended  that  the  statutes  nowhere  authorize  ac- 
tion such  as  that  taken  in- the  instant  case  in  any  manner  except 
by  the  Board.  Though  the  statute  (§  GOl,  C.  L.  1913)  express- 
ly authorizes  all  questions  to  be  decided  to  be  determined  by  a  ma- 
jority vote  of  the  Commissioners,  it  is  nevertheless  argued  from 
the  various  sections  of  chapter  192,  Sessions  Laws  of  1919,  that 
the  Commission  must  first  be  convened  in  some  sort  of  meeting 
where  opportunity  will  be  afforded  for  an  exchange  of  views  be- 
fore a  majority  may  bind  the  Board  by  its  action.  It  is  con- 
tended, in  brief,  that  the  purported  order  is  void  for  the  reason 
that  it  is  not  show-n  to  have  been  passed  at  a  regular  or  special 
meeting  of  the  Board  of  Railroad  Commissioners  by"  a  majority 
vote  of  those  present. 

On  the  othex:  hand,  the  appellants  contend  that  the  entire  pro- 
ceedings from  the  date  of  the  filing  of  the  petition  up  to  and  in- 
cluding the  filing  of  the  written  findings,  decision,  and  order  are 
fair  and  regular  and  purport  to  be  and  were  clearly  intended  to  bo 
the  action  of  the  Commission ;  that  the  laws  governing  the  Com- 
mission do  not  expressly  or  by  implication  require  that  its  deci- 
sions be  arrived  at  in  the  manner  contended  for  by  the  respond- 
ent. It  is  pointed  out  in  this  connection  that  even  Commissioner 
MilhoUan  treated  the  order  as  the  action  of  the  Commission,  dis- 
senting therefrom  because  he  thought  there  should  be  an  addi- 
tional hearing.  It  is  argued  that  the  whole  action  of  the  mem- 
bers of  the  Board  is  such  as  to  show  that  they  did  not  purport  to 

act  as  individuals,  but  as  members  of  the  Board  of  Railroad  Com- 
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missioners.  In  support  of  their  principal  contention  the  appel- 
lants point  out  that  the  statutes  nowhere  provide  for  the  calling 
or  holding  of  any  regular  or  special  meetings  at  which  the  mat- 
ters pending  before  it  shall  be  discussed  and  its  decisions  arrived 
at.  It  is  shown  that  §  584,  C.  L.  1913,  w^hich  provided  for  five 
regular  sessions  to  be  held  annually  at  certain  named  places,  was 
cxpr(\^sly  repealed  by  §  55  of  chapter  192,  SeJ^sion  Laws  of  1019, 
and  that,  aside  from  §  585,  which  provides  for  the  calling:  of 
special  sessions  by  the  president  of  the  Commission  or  the  Gov- 
ernor on  10  days'  notice,  there  is  no  statute  governing  the  meet- 
ing of  the  Board. 

Public  Utilities  Act  (chapter  192,  Session  Laws  1919)  §  54, 
expressly  provides  that  it  is  to  be  construed  and  interpreted  with 
all  other  statutes  of  the  state  having  fgr  their  purpose  the  re^ij^ila- 
tiou  of  public  utilities,  and  that  it  is  intended  to  be  supplemental 
to  such  statutes.  It  is  unnecessary  to  deal  in  detail  with  the  vari- 
ous statutes  Avhich  have  to  do  with  the  manner  in  which  the  Board 
of  Railroad  Commissioners  is  required  to  transact  its  business. 
Suffice  it  to  say  that  all  of  them  treat  it  as  a  public  entity  com- 
prised of  members  w^ho  must  act  jointly  as  a  board  and  not 
severally  as  so  many  individuals,  that  the  Board  must  make  cer- 
tain record  of  its  proceedings,  and  that  the  votes  of  the  members 
shall  be  recorded,  though  the  manner  in  which  their  votes  may 
be  evidenced  is  not  specifically  covered. 

From  the  arguments  advanced  by  the  respective  parties  it 
seems  that  the  essence  of  the  opposing  contentions  centers  about 
the  answers  to  the  query:  Under  the  statutes  of  this  state,  is  the 
Board  of  Railroad  Commissioners  a  public  body  composed  of  a 
number  of  individuals  who  can  only  bind  the  body  when  assem- 
bled for  the  purpose  of  taking  action?  In  short,  does  the  rule 
which  is  concededly  applicable  to  all  such  organizations  as  city 
councils,  boards  of  county  commissioners,  and  school  boards  ap- 
ply to  the  deliberations  of  the  Board  of  Railroad  Commission- 
ers ? 

Upon  a  careful  examination  of  the  statutes  bearing  upon  the 
question  and  of  the  rather  numerous  authorities  cited  by  counsel, 
we  are  of  the  opinion  that  this  question  must  be  answered  in  the 
affirmative.  We  can  see  no  distinction  in  principle  between  the 
r.r.u.i92iD. 
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action  of  the  Board  of  Railroad  Commissioners  within  the  range 
of  subjects  committed  to  it  and  Ihe  action  of  the  various  bodies 
to  which  the  rule  clearly  applies.  In  one  of  the  leading  cases  on 
tho  subject,  namely,  Paola  &  F.  R.  Co.  v.  Comrs.  of  Anderson 
County,  16  Kan.  302,  the  reason  for  the  rule  is  stated  so  aptly  in 
tho  opinion  by  ifr.  Justice  Brewer  that  it  is  in  effect  an  argu- 
ment demonstrating  its  application  to  such  a  board  as  that  in 
question.  After  discussing  earlier  autliorities,  both  English  and 
American,  Justice  Brewer  states  at  page  309 : 

".  .  .  Nor  is  this  merely  an  arbitrary  rule,  but  one  founded 
upon  the  clearest  dictates  of  reason.  Wherever  a  matter  calls  for 
the  exercise  of  deliberation  and  judgment;  it  is  right  that  all 
parties  and  interests  to  be  affected  by  the  result  should  have  the 
benefit  of  the  counsel  and  judgment  of  all  the  persons  to  whom 
has  been  intrusted  the  decision.  It  may  be  that  all  will  not  con- 
cur in  the  conclusion;  but  the  information  and  counsel  of 'each 
may  well  affect  and  modify  the  final  judgment  of  the  body.  Were 
the  rule  otherwise,  it  might  often  happen  that  the  very  one 
whose  judgment  should  and  would  carry  the  most  weight,  either 
by  reason  of  his  gi'cater  knowledge  and  experience  concerning 
the  special  matter,  by  his  riper  wisdom  and  better  judgment,  or 
by  his  greater  familiarity  with  the  wishes  and  necessities  of 
those  specially  to  be  affected,  or  from  any  other  reason,  and  who 
was  both  able  and  willing  to  attend,  is  through  lack  of  notice  an 
absentee.  All  the  benefit,  in  short,  which  can  flow  from  the  mu- 
tual consultation,  the  experience  and  knowledge,  the  wisdom  and 
judgment  of  each  and  all  the  members,  is  endangered  by  any 
other  rule." 

And  Justice  Selden,  in  People  v.  Bachelor,  22  N".  Y.  128,  has 
stated  that — 

"It  is  not  only  a  plain  dictate  of  reason,  but  a  general  rule  of 
law,  that  no  power  or  fimction  intrusted  to  a  body  consisting  of  a 
number  of  persons,  can  be  legally  exercised  without  notice  to  all 
the  members  composing  such  body." 

When  we  consider  that  the  Board  of  Railroad  Commissioners 

consists  of  members  each  of  whom  is  elected  at  large,  supposedly 

on  the  basis  of  his  qualifications  for  the  duties  imposed,  and  that 

the  Board  is  intrusted  with  an  extensive  authority,  l^slative  in 
P.U.R.1921D. 
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character,  to  determine  rates  at  which  public  service  corporations 
must  serve  the  public  and  the  pnblic  pay  for  such  service,  the  re- 
quirement that  its  determinations  shall  only  be  made  after  oppor- 
tunity is  afforded  to  every  member  to  bring  to  bear  upon  his  asso- 
ciates his  counsel,  opinion,  and  judgment  upon  all  matters  enter- 
ing into  the  decision  is  most  reasonable  and  salutary.    This  safe- 
guard operates  for  the  protection  of  both  parties  to  a  controversy, 
and  cannot  properly  be  disregarded  in  arriving  at  the  validity  of 
action  of  such  general  importance  and  affecting  so  many  persons. 
If  orders  issued  or  decisions  rendered  by  two  of  a  board  of  three 
members  aie  allowed  to  stand  where  no  opportunity  to  partici- 
pate in  the  steps  leading  up  to  the  decision  is  afforded  to  the 
third  member,  the  latter  could  be  rendered  entirely  useless,  and 
the  public  be  effectually  deprived  of  the  service  of  one  in  whose 
judgment  upon  such  matters  it  had  expressed  confidence.     For 
otlior  authorities  supporting  this  general  doctrine,  see  Zottman  v. 
San  Francisco,  20  Cal.  96,  81  Am.  Dec.  96 ;  People  v.  Coghill, 
47  Cal.  361;  Schwanbeck  v.  People,  15  Colo.  64,  24  Pac.  575; 
Herrington  v.  District  Township,  47  Iowa,  11;  Aikman  v.  School 
District,  27  Kan.  129 ;  First  National  Bank  v.  Drake,  35  Kau. 
564,  11  Pac.  445,  57  Am.  Eep.  193 ;  Thompson  v.  West,  59  Xeb. 
677,  82  N.  W.  13,  49  L.R.A.  337;  Dey  v.  Jersey  City,  19  N.  J. 
Eq.  412 ;  Schumm  v.  Seymour,  24  N.  J.  Eq.  143 ;  Downing  v. 
Rugar,  21  Wend.  (N.  Y.)  178,  34  Am.  Dec.  223;  Crocker  v. 
Crane,  21  Wend.  (N.  Y.)  211,  34  Am.  Dec.  228;  State  ex  rcL  v. 
Tucker,  39  N.  D.  106,  166  N.  W.  820;  State  v.  Chicago  &  X. 
W.  R.  Co.  179  N.  W.  378;  School  District  v.  Shelton,  26  Okla. 
229,  109  Pac.  67,  138  Am.  St.  Rep.  962 ;  Murphy  v.  Albina,  22 
Or.  106,  29  Pac.  353,  29  Am.  St.  Rep.  578 ;  Nason  v.  Directors 
of  the  Poor,  126  Pa.  445,  17  Atl.  616;  Pennsylvania  R.  Co.  v. 
Montgomery  County,  167  Pa.  62,  31  Atl.  468,  27  L.R.A.  766,  46 
Am.  St.  Rep.  659 ;  First  National  Bank  v.  Town,  52  Vt.  87,  36 
Am.  Rep.  734;  McNolty  v.  Board,  102  Wis,  261,  78  N.  W.  439. 
Upon  the  argument  appellants'  counsel  relied  upon  the  reccut 
case    of    Hackley-Phelps-Bonnell    v.    Industrial    Commission 
(Wis.)  179  N.  W.  590,  as  an  authority  holding  that  the  record  of 
a  public  body  could  not  be  impeached  by  a  showing  that  the  ac- 
tion was  in  fact  not  the  action  of  the  body  (the  Industrial  Com- 

P.U.R.1921D. 
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mission),  but  of  an  employee  (an  examiner).  We  do  not  under- 
stand the  holding  in  this  case  to  be  as  contended  for.  It  was  held 
merely  that  the  allegations  of  the  complaint  and  assertions  in  the 
brief,  based  on  information,  were  not  a  sufficient  impeachment 
of  the  record  of  the  Industrial  Commission.  The  court  clearly 
intimated  that  the  record  could  be  impeached  by  proper  allega- 
tions and  proof,  for  it  said  at  page  592 : 

"It  would  be  indeed  surprising  if  a  party  had  no  opportunity 
to  show,  if  such  be  the  fact,  that  a  document  in  the  record  pur- 
porting to  be  the  findings  and  award  of  the  Commission  was  in 
fact  not  the  act  of  the  Commission." 

In  the  case  at  bar  there  is  an  issue  of  fact  joined  in  the  plead- 
ings as  to  whether  the  action  is  the  action  of  the  Board,  and  there 
is  no  presumption  of  regularity  or  validity  that  precludes  a  full 
trial  of  that  issue. 

The  above  hplding  is  not  to  be  construed  as  requiring  any  par- 
ticular formalities  with  reference  to  a  notice  of  any  meeting  that 
might  have  been  called  for  the  purpose  of  deciding  the  contro- 
versy in  question ;  for  obviously  any  notice  that  gave  the  members 
of  the  Commission  a  reasonable  opportunity  to  be  present  would 
be  sufficient.  Nor  is  it  to  be  construed  as  requiring  the  vote  to  be 
manifested  and  recorded  in  some  formal  way  other  than  that 
which  might  be  indicated  by  the  signing  and  filing  of  a  decision, 
opinion,  and  order  or  by  dissenting  therefrom.  Inasmuch  as  the 
validity  of  the  order  of  the  Board  of  Railroad  Commissioners  is 
yet  to  be  determined  as  a  finality  upon  such  proof  as  may  be 
offered  in  a  trial  on  the  merits,  further  discussion  of  the  matter 
at  this  time  will  serve  no  useful  purpose. 

This  brings  us  to  a  consideration  of  the*  orders  appealed  from. 
They  grant  injunctions  pendente  lite.  Whether  or  not  they 
should  have  been  issued  depends  upon  the  balance  of  incon- 
venience entailed  thereby  as  it  appeared  to  the  court  at  the 
time. 

"If,"  says  High  on  Injunctions,  "upon  the  application  for  a 

preliminary  injunction  it  is  doubtful  what  may  be  ascertained  to 

be  the  real  facts  of  the  case  upon  final  hearing,  and  if  the  rights 

of  the  plaintiff  will  suffer  no  serious  injury  if  not  enforced  until 

such  hearing,  the  court  may,  in  the  exercise  of  a  sound  discretion. 
P.U.R.1921D. 
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refuse  the  injunction  m  limine.  If,  however,  the  danger  threat- 
ened is  of  such  a  nature  that  it  cannot  easily  be  remedied  in  case 
of  a  refusal  of  relief,  and  the  answer  does  not  deny  that  the 
act  charged  is  contemplated,  a  preliminary  injunction  should  be 
allowed  unless  the  equities  of  the  bill  are  satisfactorily  refuted  by 
the  defendant."     1  High  on  Injunctions  (4th  Ed.)  p.  17,  §  11. 

Tlie  balance  of  inconvenience  is  determined  by  the  considera- 
tion as  to  whetli€  r,  pending  the  litigation,  greater  danger  of  irrep- 
arable injury  to  one  or  the  other  of  the  parties  is  likely  to  result 
from  granting  than  from  withholding  the  relief. 

In  the  instant  cases  the  defendants  threatened  to  apply  a  sur- 
charge and  tlms  to  change  the  relations  with  their  patrons  to  the 
apparent  prejudice  of  the  latter.  These  facts,  coupled  with  the 
doubt  as  to  the  validity  of  the  surcharge,  apparently  led  the  trial 
judges,  in  the  first  instance,  to  determine  the  balance  of  incon- 
venience in  favor  of  the  plaintiffs ;  that  is,  it  seems  to  have  been 
thought  that  the  defendants  were  apt  to  suffer  less  inconvenience 
from  granting  the  temporary  relief  than  would  the  plaintiffs 
from  withholding  it.  But  almost  immediately  thereafter  this  de- 
termination was  in  effect  reversed  by  the  action  of  the  trial  judges 
in  superseding  their  previous  order  by  an  order  which  would  al- 
low the  defendants  to  collect  the  surcharge,  supplying  a  bond  con- 
diticmed  for  repayment  in  case  of  the  i^versal  on  appeal  of  the 
preliminary  injunctional  order.  In  this  the  trial  judges  exer- 
cised a  discretionary  power.     Section  7832,  C.  L.  1913. 

In  view  of  the  uncertainty  as  to  the  ultimate  outcome  of  tliis 
litigation  following  a  trial  on  the  merits,  we  cannot  say  that  the 
trial  court,  in  either  instance,  abused  its  discretion.  It  is  a  well- 
known  rule  that,  where  a  temporary  injunction  is  issued  at  the 
instance  of  plaintiffs,  unless  a  bond  is  executed,  those  prejudiced 
thereby  may  not,  in  the  absence  of  malice,  recover  damages,  even 
though  it  be  subsequently  determined  that  the  injunction  should 
not  have  issued.  Such  damages  are  regarded  as  damnum  absque 
injuria^  Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co.  v.  Washburn  Lig- 
nite Coal  Co.  40  N".  D.  69,  168  N.  W.  684,  affirmed  254  U.  S. 
370,  41  Sup.  Ct.  Rep.  140,  65  L.  ed.  —  (decided  December  20, 
1920) ;  Eussel  v.  Farley,  105  U.  S.  433,  26  L.  ed.  1060;  Meyers 
V.  Block,  120  U.  S.  206,  211,  7  Sup.  Ct.  Rep.  525,  30  L.  ed.  642, 

P.U.R.1921D. 
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643 ;  Arkadelphia  ilill.  Co.  v.  St.  Louis  Southwestern  R  Co.  249 
U.  S.  i:U,  145,  31)  Sup.  Ct.  Erp.  237,  63  L.  ed.  517,  524,  P.TT.R. 
191J)C,  710;  Scheek  v.  Kelly  (C.  C.)  95  Fed.  041;  Ilavdcn  v. 
Keith,  32  Minn.  277,  278,  20  X.  W.  195;  St. 'Louis  v.  St.  Louis 
Gas  Light  Co.  82  Mo.  349,  355 ;  Lawtou  v.  Green,  64  X.  Y.  326 ; 
Palmer  v.  Foley,  71  X.  Y.  106,  108.  In  recognition  of  this  rule 
our  statute  requires  a  written  undertaking  on  the  part  of  the 
plaintiff  in  certain  instances.     Section  7532,  C.  L.  1913. 

To  have  continued  the  temporary  injunctions  in  these  cases 
without  security  for  damages  being  furnished  by  the  plaintiffs 
might  have  thrown  the  entire  burden  incident  to  the  uncertainty 
of  the  outcome  upon  the  defendants;  and  they  are  in  no  wise 
chargeable  with  the  alleged  irregularities  in  the  proceedings  com- 
plained of.  These  considenitious  doubtless  led  the  trial  court  to 
change  the  status  of  the  parties  through  the  supersedeas. 

The  power  to  recjuire  security  for  damages  includes  the  power 
to  require  it  as  a  condition  of  withholding  injunction  where  the 
balance  (,f  inconvenience  seems  to  warrant  it.  Kerr  on  Injunc- 
tions (5th  Ed.)  p.  28,  says: 

"In  balancing  the  comparative  convenience  or  inconvenience 
from  gi'anting  or  withholding  an  injunction,  the  court  will  take 
into  consideration  what  means  it  has  of  putting  the  party  who 
may  be  ultimately  successful  in  the  position  he' would  have  stood 
if  his  legal  rights  had  not  been  interfered  with.    .    .    . 

"The  court  may  often,  by  imposing  terms  on  the  one  party, 
as  a  condition  of  either  granting  or  withholding  the  injunction, 
secure  the  other  party  from  damage  in  the  event  of  his  proving 
ultimately  to  have  the  legal  right.  .  .  .  The  defendant  may 
be  required  to  do  such  acts,  or  execute  such  works,  or  to  remove 
any  works,  or  otherwise  deal  with  the  same  as  the  court  shall 
direct,  or  to  enter  into  an  undertaking  to  refrain  from  doing  in 
the  meantime  the  acts  complained  of,  or  to  abide  by  an  order  the 
court  may  make  as  to  damages  or  otherwise,  in  the  event  of  the 
legal  right  being  determined  in  favor  of  the  plaintiff." 

It  has  been  held  proper  in  an  action  to  prevent  an  infringe- 
ment of  a  copyright  to  permit  the  defendant  to  continue  to  sell 
the  work,  in  the  meantime  undertaking  to  account  according  to 

the  result  of  the  action.    Wilkins  v.  Aikin,  17  Ves.  422. 
P.L\R.1921D.  43 
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The  diiRculty  in  preserving  the  rights  of  parties  litigant  pend- 
ing a  final  decree  without  visiting  upon  either  more  or  less  incon- 
venience, if  not  in  fact  some  irreparable  loss,  is  one  that  is  fre-' 
quently  encountered  in  cases  involving  rates  for  public  service. 
This  difficulty  it  appears,  has  generally  found  its  most  satisfac- 
tory solution  in  orders  permitting  the  higher  rates  to  be  collected 
pending  suit,  particularly  where  their  collection  does  not  involve 
a  real  change  of  status  and  where  there  is  a  reasonable  showing 
that  such  rates  may  be  required  as  a  fair  measure  of  compensa- 
tion. Consolidated  Gas  Co.  v.  Mayer  (C.  C.)  146  Fed.  150; 
Buffalo  Gas  Co.  v.  Buffalo  (C.  C.)  156  Fed.  370;  In  Re  Ar- 
kansas Railroad  Rates  (C.  C.)  163  Fed.  141,  168  Fed.  720; 
Spring  Valley  Water  Co.  v.  San  Francisco  (C.  C.)  165  Fed. 
657.  In  permitting  the  rates  to  be  collected  pending  suit,  how- 
ever, the  rights  of  the  patrons  are  safeguarded  by  requiring  the 
excess  to  be  impounded,  as  will  be  seen  in  the  foregoing  cases. 
See  also  State  ex  rel.  Lemke  v.  Chicago  &  N.  W.  R.  Co.  179  N. 
W.  378.  The  action  of  the  district  judges  in  these  cases  created 
exactly  this  status  for  the  parties  to  the  litigation.  In  effect, 
there  is  no  injunction  against  the  surcharges,  and  every  reason 
that  actuated  the  district  judges  in  superseding  the  injunctions 
pending  this  appeal  pertains  with  reference  to  the  continuance 
of  the  status  so  created  until  the  end  of  litigation.  If  the  dis- 
trict judges  did  not  abuse  their  discretion  in  superseding  the  in- 
junctions, this  court  should  not  reverse  the  effect  of  their  action 
by  reinstating  them. 

We  deem  it  proper  to  observe  in  this  connection  that,  while 
the  right  to  recover  and  collect  the  surcharges  is  dependent  upon 
the  order  of  the  Board  of  Railroad  Commissioners,  it  does  not 
appear  in  the  records  of  that  Board,  in  so  far  as  presented  hero, 
that  the  surcharge  was  not  required  to  secure  a  fair  return. 
Neither  does  the  record  here  disclose  any  individual  opinion  of 
the  members  of  the  Board  to  the  contrary.  This  is  a  matter  that 
may  be  entitled  to  no  weight  in  deciding  the  merits  of  this  con- 
troversy, but  which  may  nevertheless  properly  be  considered  in 
reviewing  the  discretionary  act  of  the  district  judges  in  permit- 
ting the  surcharges  to  be  collected  during  the  pendency  of  this 

litigation  to  date. 
P.U.R.1921D. 
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A  proper  application  of  the  foregoing  principles  to  the  cases  at 
bar  seems  to  us  to  require  the  continuance  of  the  present  status  of 
the  litigation  pending  the  trial  on  the  merits  rather  than  an  af- 
firmance of  the  order  gi-anting  the  injunction  pendente  lite;  for 
to  affirm  would  involve  a  breach  of  the  supersedeas  bond  and  give 
the  plaintiifs  an  opportunity  to  reclaim  the  surcharges  thus  far 
collected,  although  it  may  later  appear  that  the  orders  granting 
the  sureiarges  were  valid.  The  orders  should  be  affirmed,  how- 
ever, unless  the  defendants  are  willing  to  give  the  requisite  se- 
curity for  continuing  the  present  status. 

The  judgment  of  thi«  court  is  that  the  defendants  be  required 
to  furnish  adequate  bonds,  the  amount  and  sufficiency  thereof  to 
be  determined  by  the  district  court,  conditioned  for  the  repay- 
ment of  all  surcharges  heretofore  and  hereafter  collected  under 
the  purported  orders  of  the  Board  of  Railroad  Commissioners,  to 
continue  until  such  time  as  the  present  suits  are  terminated  upon 
their  merits,  in  default  of  which  the  temporary  injunctions  shall 
be  continued  in  force,  and  in  all  things  affirmed  for  the  purposes 
of  liability  on  the  supersedeas  bond. 

It  is  so  ordered. 

Robinson,  C.  J.,  and  Christianson  and  Bronson,  JJ.,  concur. 

Grace,  J.  (concurring  in  the  result)  :  As  I  view  these  cases, 
they  are  not  presented  here  at  this  time  upon  their  merits. 
Hence  all  the  discussion  contained  in  the  opinion  which  refers 
to  the  merits  is  obiter  dicta. 

I  concur  only  in  the  result,  but  express  no  opinion  upon  the 
merits. 


WISCONSIN   RAIIiROAD   COMMISSION. 

BE  WISCONSIN  TRACTION,  LIGHT,  HEAT  &  POWER  COM- 

PANY. 

[R-2696.] 

Depreciation  —  Street  railicaya  —  Amount. 

1.  A  depreciation  aUowance  of  3  per  cent  was  made  in  the  case  of 
a  street  railway. 
P.U.R.1921D. 
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Betum  ~-  Operating  expenses  —  Promotion  of  business  reserve. 

2.  An  arbitrary  account  set  aside  annually  as  a  reserve  for  promo- 
tion of  business,  was  disapproved,  and  operating  expenses  were  dimin- 
ished by  the  difference  between  the  reserve  provision  and  the  charges 
to  the  reserve. 

Returfi  —  Operating  expenses  —  Injuries  and  damages, 

3.  A  rate  of  6  per  cent  to  create  a  reserve  for  injuries  and  damages 
was  held  to  be  excessive  and  an  allowance  of  2|  per  cent  was  made  for 
that  purpose  in  the  case  of  a  street  railway. 

Betwm  —  Operating  expenses  —  Insurance, 

4.  An  allowance  of  1^  per  cent  of  the  earnings  pf  a  street  railway 
was  held  to  be  too  high  for  an  insurance  reserve,  and  1  per  cent  of  the 
earnings  was  allowed. 

Betui*n  —  Operating  expenses  ^  Taxes  ^  Apportionment,      ' 

6.  State  and  capital  stock  taxes  were  apportioned  between  the  de- 
partments of  a  street  railway  and  an  allowance  was  made  for  the  normal 
income  tax. 

Rates  —>  Street  railways  —>  Cash  and  ticket  fares, 

6.  A  charge  of  18  cents  for  a  ticket  good  for  a  20-cent  cash  fare 
was  held  excessive  in  a  street  railway  schedule  under  which  a  ticket  fare 
at  6.25  cents  was  good  for  a  7-cent  cash  fare  and  a  ticket  costing  8.35 
cents  was  good  for  a  10-cent  cash  fare. 

Discrimination  —  Street  'railways  —  CasH  and  ticket  fares, 

7.  Street  railway  tickets  to  be  used  for  7-cent,  10-cent,  and  20-cent 
rides  were  held  to  be  discriminatory  against  rides  entailing  other 
amounts,  and  combinations  of  tickets  or  of  cash  and  tickets  were  or- 
dered. 

[June  27,  1921.] 

Application  for  increased  street  railway  rates;  increased 
rates  authorized. 

By  the  Commission:  Application  in  this  matter  was  filed  on 
October  18,  1920,  and  represents  that  the  increases  in  operating 
costs  have  been  so  large  that  a  fair  return  on  the  property  is  not 
being  made  and  requests  that  an  increase  in  rates  be  granted- 
The  applicant  operates  an  interurban  electric  railway  between 
Neenah  and  Kaukauna  and  a  street  railway  in  Appleton. 

The  rates  of  fare  are  as  follows: 
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Neenah-Menasha 

Brighton    5 

Waverly     10 

Cross  Roads   10  6 

Appleton    15  10       10        5 

Ballard  Road   23  15       10        8 

Fromh    Road    23  15       10         8         6 

Kimberly   23  15       15         8         6         6 

Little  Chute   25  20       15       10       10         8         6 

(Jrnnd  Ave. 

Combined   Locks    ..27  20       16       12       10       10         6         6 

Kaukauna    30  25       20       15       15       15       10         7         6         5 

The  fare  on  the  local  system  at  Appleton  is  5  cents  in  cash. 
Half  fare  is  charged  for  children  between  three  and  ten  years 
of  age. 

Hearing  in  this  matter  was  held  in  Appleton  on  IN'ovember  30, 
1920.  The  following  appearances  were  entered :  For  the  Appli- 
cant: John  T.  Beggs,  A.  K.  Ellis,  and  R.  G.  Smith.  For  the 
Kespondents:  Theodore  Berg,  City  Attorney,  Appleton;  John 
?f.  Cadby,  Consulting  Engineer,  Madison;  George  H.  Kelley, 
City  Attorney,  Neenah;  T.  E.  McGillan,  Mayor,  and  M.  M. 
Schoetz,  City  Attorney,  Menasha;  P.  A.  Glandmans,  Village 
President,  Little  Chute;  Dr.  C.  G.  Maes,  Village  President, 
Kimberly;  John  Kuester,  Superintendent,  Menasha  Municipal 
Light  and  Water  Plant;  F.  V.  Heinemann,  District  Attorney, 
Outagamie  County;  F.  E.  Sensenbrenner,  representing  Kim- 
berly Clarke  Company;  John  Strange,  representing  the  John 
Strange  Paper  Company  and  Menasha  Manufacturers;  E.  C. 
Smith,  City  Attorney,  Seymour,  and  Herman  Waits,  Mayor  of 
Seymour;  J.  P.  Frank,  representing  the  Thilmany  Pulp  and 
Paper  Company,  the  Interlake  Pulp  and  Paper  Company  and 
Menasha  Printing  and  Carton  Company. 

After  a  hearing  held  the  next  day  at  Neenah  on  a  gas  service 

matter,  the  Commission  issued  an  order  withholding  action  on  all 

applications  for  increased  rates  until  substantial  progress  towards 

bettering  the  gas  sendee  had  been  made.    On  January  7,  1921, 

satisfactory  evidence  as  to  progress  towards  better  gas  service 
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liaving  been  shown,  the  Commission  notified  the  various  parties 
that  consideration  of  the  railway  and  electric  cases  would  be 
recoiri'menced. 

The  schedule  of  fares  proposed  by  the  applicant  is  as  follows : 

Oeneml  Passenger  Tariff. 

1.  Within  city  fare  limits  of  Appleton,  Neenah-Menaslia  and  Kaukauna. 

Cash  Fare — Adults    •  Seven   (7  )    cents 

Children,  3  to  10  years  of  age Four   (4)    cents 

Children,  under  3  years  of  age Free 

2.  Interurhan  Cash  Fare  Rates — 

Cash  rates  of  fare  between  points  on  interurhan  lines  are  as  set  forth 
on  attached  Schedule  A. 

3.  Ticket  Fares — 

(a)  Eight  tickets  or  tokens  for  50  cents,  to  be  sold  on  oars,  and  at 

company's  office  in  Appleton  and  in  Neenah,  good  for  any  7'cent 
fare  on  system. 

(b)  Twelve    tickets    for    $1    to    be    sold    on    cars    and    at    company's 

office  in  Appleton  and  in  Neenah,  good  for  any  10-cent  fare  on 
system. 

(c)  Books  of  twenty- five  tickets  good  for  transportation  between  Nee- 

nah, and  Appleton,  or  between  Kaukauna  and  Appleton,  with 
transfer  privilege  to  and  from  city  car  in  Appleton,  will  be  sold 
at  company's  office  in  Appleton  and  in  Neenah  for  $4.50.  Tbe»e 
tickets  also  good  for  any  20-cent  fare  on  system. 

4.  Chartered  Car  Rates. 

Rates  for  chartered  car  service  will  be  as  follow^s: 
Between  Appleton  and  Kaukauna  or  between  Appleton  and  Neenah- 
Menasha  as  between  intermediate  points — $25  for  car  seating  sixty- 
four  people,  $20  for  car  seating  fo]:ty-two  people. 

Wisconsin  Traction,  Light,  Heat  d  Power  Company  Interurhan  Cash  Fares. 

12SJk5'6189 


1.  Kaukauna    

2.  Sanitorium  Road    

7 

3.  Little   Chute-Kimberly  . . 

10 

7 

4.  Frt'uch  Road-Ballard 

Road    

15 

10 

7 

6.  Appleton   

20 

15 

10 

10 

6.  Cross  Road  Manitowoc 

Road    

25 

20 

15 

10 

10 

7.  Waverly-Brighton     

30 

25 

20 

15 

10 

7 

8.  Konemac   Street    

35 

30 

25 

20 

15 

10 

7 

9.  Neenah  Terminal   

40 

35 

30 

25 

20 

15 

10 

7      — 
Minimum  fare  7  cents. 

Phmt  and  Equipment 

The  reproduction  value  of  the  railway  property,  as  given  in  a 
valuation  by  the  Commission's  engineering  staff,  was  $945,074 
as  of  June  30,  1916.  The  present  value  as  of  the  same  date  is 
given  as  $671,245.  From  June  30,  1916,  to  June  30,  1920,  the 
net  book  additions  to  property  were  $63,834  bringing  the  prop- 
erty value  as  of  the  latter  date  up  to  $1,008,908.    This  figure  iu- 
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crcaaod  by  an  allowance  of  $15,000  for  materials  and  supplies 
will  be  used 'in  this  case  as  a  base  on  which  to  compute  the  neces- 
sary return. 

Depreciation. 

[1]  Depreciation  on  the  property  has  been  taken  at  3  per  cent 
on  the  depreciable  value  which  has  been  found  by  deducting  the 
value  of  the  land  from  the  total  property  value.  The  deprecia- 
ble property  value  by  this  method  is  found  to  be  $972,460  and 
the  corresponding  annual  depreciation  allowance  is  $29,173.80. 

Operating  Expenses. 

An  investigation  into  the  operating  expenses  of  the  company 
as  given  by  the  books  for  the  first  ten  months  of  1920  has  been 
made.  During  this  period  the  revenues  and  expenses  per  books 
for  the  railway  department  were  as  follows : 

Revenues  and  Expenses. 
10  Months  Ending  October  31,  1920. 
Revenues — 

Passenger  revenues   $203,834.61 

Special   car  revenue    380.69 

Freight  revenue   330.20 

MisceUaneoua  transportation  revenue  1.25 

Car   privileges    700.00 

Total     $205,052.76 

Operating  Expenses — 

Way  and  structures   $13,228.23 

Equipment     13,304.81 

Traffic   541.63 

Power   18,446.42 

Conducting  transportation    46.784.17 

General    13,145.76 

Undistributed 15,377.30 

Total  of  above  expenses  $120,828.32 

Depreciation    30,757.91 

Taxes 20,505.28 

Total  operating  expenses $172,091.51 

Net  operating  revenue   $32,961.24 

This  net  operating  revenue  of  $32,921.24  represents  a  normal 

return  on  about  $410,000. 

A  detailed  examination  into  the  above  expenses  indicates  that 

a  number  of  adjustments  should  be  made.  These  adjustments 
P.U.K.1921D. 
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deal  principally  with  charges  made  in  connection  with  reserves 
set  up  by  the  company. 

The  first  adjustment  is  in  the  power  expense  and  is  made  vol- 
untarily by  the  company.  The  expense  given  above  is  decreased 
by  $879.02.  The  power  expenses  is  an  apportionment,  on  the 
basis  of  energy  used,  of  the  operating  costs  of  power  generation- 
In  charging  coal  to  operation  the  company  has  used  during  the 
first  six  months  of  the  period  a  coal  rate  of  3  pounds  per  kilo- 
watt hour  generated  by  steam.  The  accumulation  of  coal  in 
stock  has,  however,  indicated  that  the  rate  was  not  more  than  2.75 
pounds  per  kilowatt  hour  which  necessitates  the  foregoing  credit. 

[2]  The  company  has  been  setting  up  a  reserve  for  promo- 
tion of  business  at  the  rate  of  ^  per  cent  of  revenues.  During 
the  ten  months  period  the  provision  was  $512:61  while  the  ex- 
penditures were  but  $35.02.  We  see  no  special  reason  for  setting 
up  this  reserve  especially  as  the  annual  reports  show  that  in  the 
past  the  reserve  has  been  at  least  once  cleared  into  the  surplus. 
We  are  diminishing  the  operating  expenses  by  the  difference  be- 
tween the  reserve  provision  and  the  charges  to  the  reserve  which 
is  $477.59. 

The  same  procedure  is  followed  with  respect  to  the  "legal  re- 
serve." During  the  ten-month  period  the  reserve  provision  from 
operation  was  $2,050.54  or  one  per  cent  of  the  revenues.  The 
expenses  were  $856.11.  In  putting  this  on  an  actual  expense 
basis  wo  have  decreased  the  operating  costs  as  shown  in  the  above 
table  by  $1,194.43. 

[3]  The  company  has  been  setting  up  a  reserve  for  injuries 
and  damages  at  the  rate  of  5  per  cent  of  the  revenues.  We  recog- 
nize the  necessity  for  a  reserve  of  this  kind  to  prevent  great  loss 
and  abnormal  expenses  in  case  of  a  serious  accident.  We  believe, 
however,  that  the  company's  provision  is  too  high  and  base  our 
conclusion  on  the  expenditures  of  other  similar  railways  during 
a  number  of  years.  The  average  expenditures  for  all  class  "B" 
railways  in  the  state  for  the  ten  and  one-half  years  ending  Decem- 
ber 31,  1919  was  2J  per  cent.  We  appreciate  the  fact  that  with 
the  increasing  density  of  automobile  traflic  the  possibility  of  an 
increase  in  this  rate  may  exist  and  we  are,  therefore,  using  an 
allowable  rate  of  3  per  cent  of  the  eaniings  in  this  case.  Any  in- 
terest accruing  from  the  fund  should  be  applied  to  reduce  the 
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provision  from  operation.  Apportioning  the  interest  of  the  ex- 
isting "injuries  and  damages  reserve"  between  departments  on 
the  basis  of  the  new  provisions  we  find  that  during  the  period  un- 
der consideration  the  proper  charge  to  operation  would  have 
been  $3,738.12  instead  of  $10,252.64.  The  excess  charge  to 
operation  is,  therefore,  $6,514.52. 

[4 J  Another  reserve  which  has  been  set  up  by  the  company 
is  for  insurance.  It  appears  that  the  company  carries  the  major 
jjart  of  the  insurance  on  its  property  and  sets  up  a  reserve  for  all 
insurance  of  1^  per  cent  on  the  earnings.  From  information 
which  we  have  at  hand,  we  are  led  to  believe  that  this  provision 
is  also  too  high  and  we  are  allowing  a  provision  of  1  per  cent  of 
the  earnings  to  which  we  are  applying  the  interest  accruing  from 
the  insurance  fund  as  a  reduction.  Our  computed  provision  is 
$1,180.92  and  as  the  company's  provision  is  $3,075.79  the  re- 
sulting decrease  in  expense  is  $1,894.87. 

The  allowance  for  depreciation  made  by  the  company  of  $30,- 
757.51  is  15  per  cent  of  the  revenues.  The  amount  already 
computed  by  us  based  on  an  annual  allowance  of  three  per  cent  of 
the  depreciable  property  is  $29,173.80  and  for  a  ten-month 
period  is  $24,311.50.  This  is  $6,146.01  less  than  the  company's 
provision. 

[5]  Exception  is  also  taken  to  the  utility's  accrual  of  taxes. 
During  the  ten  months  there  was  accrued  the  sum  of  $20,505,28. 
We  have  apportioned  the  state  taxes  and  capital  stock  taxes  be- 
tween departments  on  the  basis  of  the  book  value  and  arrive  at  a 
more  proper  accrual  for  the  same  period  of  $9,876.95.  To  this 
figure  should  be  added  an  allowance  for  the  normal  income  tax 
which  we  have  endeavored  to  compute  under  the  assumption  that 
the  railway  is  earning  a  fair  return  on  its  property  value.  This 
we  find  to  be  $3,726.07  making  a  total  allowance  for  taxes  of 
$13,603.02.  This  is  a  reduction  of  the  company's  accrual  of 
«6,902.26. 

The  total  of  the  foregoing  adjustments  is  $24,308.70  and 
would  decrease  the  operating  expenses  by  this  amount.  We  have 
carefully  examined  the  other  items  of  expense  and  find  nothing 
excessive  enough  to  w^arrant  comment.  It  appears  that  the  total 
adjusted  operating  expenses  of  $147,782.81  are  representative 
of  the  average  costs  during  the  first  ten  months  of  1920. 

P.U.R.1921D. 


Digitized  by 


Google 


682  WISCONSIN  RAILROAD  COALMISSION. 

Increased  Costs. 

The  power  costs,  as  has  been  mentioned  before,  are  determined 
by  an  apportionment  between  departments  and  are  dependent 
principally  on  the  costs  of  coal  and  labor.  During  the  ten  montli 
period  the  average  cost  of  coal  was  $7.31  per  ton.  The  cost  rose 
rapidly  after  April,  1920,  and  during  the  month  of  November  a 
quantity  of  coal  was  purchased  at  a  Jate  exceeding  $10  per  ton 
delivered.  The  present  price  of  coal  is  $7  per  ton  at  Milwaiikei^ 
plus  $1.39  freight  to  Appleton  and  with  a  11-cent  handlin*: 
charge  brings  the  total  cost  to  the  company  to  $8.50  per  ton. 

We  believe  that  there  will  be  a  further  reduction  in  the  price 
at  Green  Bay  and  Milwaukee  and  that  coal  may  possibly  bi* 
brought  to  Appleton  via  the  river  at  a  total  cost  including  hand 
ling  of  $6.71  per  ton.  However,  the  coal  situation  is  unsettled, 
prices  are  estimates  only,  and  we  believe  that  for  the  purpose  of 
this  case  the  average  cost  per  ton  delivered  of  $7.31  will  be  fair. 
No  adjustment  in  the  coal  cost  over  the  ten  month  period  will, 
therefore,  be  made. 

The  last  increase  in  power  generation  labor  was  effective  dur- 
ing March,  1920,  and,  therefore,  is  not  entirely  reflected  in  the 
ten  months  cost.  Proper  allowance  for  this  increase  over  the  ten 
months  cost  is  $6,350.  There  is  also  an  increase  in  the  amount 
of  purchased  energy  of  $2,000  so  that  in  all  the  total  increased 
power  cost  is  $8,350.  On  the  basis  of  use  4.69  per  cent  is  assign- 
able to  railway  power  costs  which  makes  the  increase  for  this 
item  $391.62. 

The  present  rates  for  railway  operating  labor  exceed  by  about 
10^  per  cent  the  average  rates  during  the  ten-month  period  which 
represents  an  increase  of  $6,941.32.  There  is  a  corresponding  in- 
crease of  about  $700  in  maintenance  labor  so  that  the  increase  in 
railway  labor  totals  $7,641.32. 

The  adjusted  operating  expenses,  including  taxes  and  depre- 
ciation, have  been  found  to  be  $147,782.81.  The  increased  cost5 
of  power  are  $391.62  and  of  labor  $7,641.32.  Adding  these  in- 
creased costs  to  the  adjusted  expenses  we  obtain  the  total  of  $155,- 
815.75. 

The  revenues  during  the  ten-month  period  were  $205,052.75 
80  that  there  would  be  available  for  return  an  amount  of  $50,237. 
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This  is  about  5.9  per  cent  per  annum  of  the  property  value  and  is 
$18,023.53  short  of  a  full  8  per  cent  return. 

The  proposed  schedule  contemplates  material  increases  in 
the  present  cash  fares  with  the  provision  of  ticket  fares  at  re- 
duced rates  which  will  benefit  the  regular  patron.  The  minimum 
cash  fare  proposed  is  7  cents  for  rides  in  Appleton  and  l)etween 
adjacent  stops  un  the  interurban  line.  For  rides  covering  two  in- 
terurban  zones  the  rate  is  10  cents^  and  for  each  additional  zone 
an  increase  of  5  cents. 

[6]  The  ticket  rates  proposed  provide  a  ticket  costing  6.25 
cents  good  for  any  7-cent  cash  fare;  a  ticket  costing  8.35  cents 
good  for  any  10-ecnt  'cash  fare  and  one  costing  18  cents  good  for 
any  20-cent  cash  fare.  This  last  ticket  rate  is  obviously  improper 
and  should  be  reduced  at  least  to  16  cents. 

[7]  It  is  evident  that  if  a  fare  is  to  be  paid  by  one  ticket  alone, 
ihe  ticket  rates  as  provided  can  be  used  only  for  7-cent,  10-cent, 
and  20-cent  rides  and  would  be  discriminatory  against  rides  en- 
tailing other  amounts.  We  feel  that  a  better  schedule  would  pro- 
vide for  the  use  of  combinations  of  tickets,  or  of  cash  and  tickets 
wherever  possible:  Thus  a  15-cent  ride  should  be  obtainable 
with  the  10-ccnt  ticket  and  5  cents  cash. 

As  nearly  as  it  is  possible  to  determine,  the  proposed  schedule 
would  increase  the  company's  revenue  to  the  point  of  earning 
a  fair  return  based  on  traffic  conditions  as  they  existed  in  1920. 
We  realize  that  at  the  present  time,  due  to  the  business  depres- 
sion, the  rates  will  not  produce  a  normal  return,  but  we  doubt 
that  any  rate,  however  high,  would  do  this.  The  rates  as  pro- 
posed do  not  compare  unfavorably  with  those  for  similar  service 
in  contiguous  territory  and  will  be  authorized  with  the  modifica- 
tions discussed  above. 
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RE  L.  A.  JONES  et  al. 

[Decision  No.  8924,  Application  No.  6582.] 

Certificates  of  convenience  and  necessity  —  Violation^  of  orders  — 
Stage  line, 

1.  A  certificate  to  operate  an  automobile  stage  line  was  denied  when 
it  was  shown  that  the  applicant  had  been  operating  in  violation  of  the 
law  and  had  continued  to  do  so  after  the  Commission  ordered  the  dis- 
continuance of  such  service. 

Automobiles  —  Power  of  Commission, 

2.  The  law  governing  the  operation  of  automobile  stage  lines  does 
not  give  a  person  without  a  certificate  of  convenience  any  more  right 
to  transport  truck  loads  than  it  does  to  transport  smaller  quantities. 

[May  3,  1921.] 

Application  for  authority  to  operate  a  freight  truck  service; 
denied. 

Appearances:  McNabb  and  Hodge,  for  applicants;  H.  W. 
Kidd,  for  Boutell  and  Fuqua,  operating  as  Coachella  Valley 
Transportation  Company,  for  T.  E.  Rex,  for  A.  V.  Curphey,  and 
for  Thomas  Morgan. 

By  the  Commission:  L.  A.  Jones  and  Robert  Kaltenbom 
Jipply  for  authority  to  operate  freight  truck  service  between  Sau 
Bernardino  and  Colton  and  Mecca,  and  intermediate  points. 

A  public  hearing  upon  the  application  was  held  by  examiner 
Westover  at  San  Bernardino. 

By  leave  granted  at  the  hearing,  the  application  was  amended 
by  striking  out  Beaumont  and  Banning  from  the  list  of  points 
proposed  to  be  served.  Applicants  stated  at  the  hearing  that 
they  did  not  desire  to  do  any  local  business  between  San  Ber- 
nardino and  Colton,  or  to  or  from  Beaumont  or  Banning,  but 
only  to  operate  through  between  Colton  and  San  Bernardino  on 
the  one  hand,  and  Cabazon,  Palm  Springs,  Indio,  Coachella, 
Thermal  and  Mecca  on  the  other  hand,  and  that  any  order  en- 
tered ill  the  matter  might  so  limit  the  proposed  ojieration.  There- 
upon T.  R.  Rex,  operating  between  Los  Angeles,  San  Bernardino 
and  Colton,  refrained  from  protesting,  and  no  protest  was  mado 
except  on  behalf  of  the  Southern  Pacific  Company  and  Boutell 

P.U.R.1921D. 

Digitized  by 


Google 


R£  L.  A.  JONES  et  al.  685 

&  Tuqua,  operating  under  the  fictitious  name  of  Coaehella  Valley 
Ti-ansportation  Company,  hereinafter  referred  to,  for  conven- 
ience, as  the  Coaehella  Company. 

The  carriers  now  serving  in  the  territory  in  question  are  the 
Southern  Pacific  Company,  serving  by  rail  all  of  the  points  as 
well  as  Los  Angeles  and  points  eadt  and  south  of  Mecca,  and 
numerous  other  points  in  the  state  of  California;  the  Coaehella 
Company^  serving  all  of  the  points  except  San  Bernardino  by 
means  of  its  present  line  between  Los  Angeles  and  Mecca  via 
Riverside  and  also  via  Colton,  with  an  application  to  the  Com- 
mission for  authority  to  extend  its  operations  between  Colton 
and  San  Bernardino,  which  application  has  been  heard  and  is 
now  under  submission. 

Shippers  from  San  Bernardino,  Colton,  and  Coaehella  testified 
concerning  service  by  present  carriers.  The  testimony  does  not 
show  any  complaint  against  the  service  of  the  Southern  Pacific 
Coiiipany,  except  that  it  does  not  furnish  a  pick-up  and  delivery 
in  connection  with  its  rail  service.  Their  testimony  showed  com- 
plaints against  the  service  of  the  Coaehella  Company  on  account 
of  delays  in  delivery,  loss  of  or  damage  to  goods,  and,  in  one  in- 
stance, delay  in  remitting  for  c.o.d.  collection.  It  also  appeared 
that  these  delays  were  caused  by  a  flooded  condition  of  the  road 
between  Thermal  and  Mecca,  which  at  times  required  shipment 
by  rail  around  the  flooded  area,  and  that  no  claims  had  been  made 
for  lost  or  damaged  goods  referred  to  in  the  direct  testimony  al- 
though drivers  had  authority  to  settle  such  claims  upon  presenta- 
tion. These  complaints  are  principally  of  a  character  which  can 
bo  readily  obviated  or  satisfied  by  the  carrier.  There  was  no  tes- 
timony tending  to  show  that  goods  had  been  refused  transporta- 
tion. In  this  instance,  the  complaints  ai'e  not  sufficient  to  show 
that  public  convenience  and  necessity  require  additional  service 
because  of  them.  The  Coaehella  company  operates  six  trucks 
and  six  trailers  in  its  present  authorized  service  and  should  be 
able  to  adequately  care  for  tbe  business. 

[1,  2]  It  appears  from  the  testimony  that  L.  A.  Jones,  one  of 

the  applicants,  began  operating  a  truck  between  San  Bernardino,. 

Colton,  and  Mecca  without  authority  and  without  knowledge,  he 

claimed,  that  the  law  required  previous  authority  for  such  opera- 
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tioii,  but  that  the  Commission  advised  him  of  the  provision  of 
the  law   and  notified  him  about  December    1,    1D20,   to   quit 
oper<iting;  yet  he  continued,  nevertheless,  in  defiance  of  the  law 
and  of  the  Commission's  order,  until  about  the  time  this  applica- 
tion was  filed  on  February  21,  1921.    He  testified,  in  attempted 
justification  of  his  operation  that  after  being  ordered  by   the 
Commission's  inspector  to  quit  he  had  been  advised  by   some 
other  truck  man  that  he  had  a  right  to  operate  and  that  he  sup- 
posed he  had  from  the  fact  that  he  confined  his  operation  to 
f^traight  loads.    The  law  does  not  give  any  person  any  more  right 
to  transport  straight  loads  or  truck  loads  than  it  docs  to  transport 
smaller  quantities.     The  act  applies  to  those  "in 'the  business  of 
transportation  of  persons  or  property,  or  as  a  common  carrier,  for 
compensation,   over  any  public  highway  in  this  state  between 
fixed  termini  or  over  a  regular  route,  and  not  operating  exclusive- 
ly within  the  limits  of  an  incorporated  city  or  town  or  of  a  city 
and  county,"  excepting  only  taxicabs,  hotel  busses  or  sightseeing 
busses  or  other  carriers  not  within  the  definition.     Those  inter- 
ested in  the  matter  will  always  find  it  far  safer  to  follow  the  ad- 
vice of  the  Commission,  which  is  engaged  in  interpreting  and 
applying  the  law,  rather  than  that  of  truck  drivers  or  others  who 
may  have  ulterior  motives  or  interested  reasons  for  giving  errone 
ous  advice.    Wilful  violation  of  the  law  is  sufficient  to  show  un- 
fitness of  such  person  for  operating  ^'transportation  companies" 
cr  public  utilities,  although  the  Commission  has  in  proper  in- 
stances granted  authority  where  operation  had  been  continued 
only  in  good  faith  withput  knowledge  of  the  requirement  of  the 
law.     As  the  statute  in  question  had  been  in  operation  nearly 
four  years,  it  is  but  fair  to  assume  that  everyone  interested  in 
the  subject  matter  has  knowledge  of  its  existence,  and  the  maxim, 

^^gnorance  of  the  law  excuses  no  one,"  should  be  applied. 
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MISSOURI   PUBIilC    SERVICE   COMMISSION. 

RE  MISSOURI  GAS  &  ELECTRIC  SERVICE  COMPANY. 
[Cases  No3.  2693-2598,  2602.] 

Bates  —  Coal  clause  —  Electricity, 

1.  After  connection  with  a  wholesale  power  company,  the  coal 
clause  of  a  company  distributing  from  small  plants  was  changed  to  meet 
the  difference  in  thermal  efficiency  of  the  larger  system. 

Return  —  Reasonahleness  as  a  whole  —  Electricity  —  Allocation  &e- 
tween  towns. 

2.  It  is  not  feasible  to  attempt  to  allocate  the  property  invested  in 
transmission  lines  serving  towns  or  cities  of  similar  size  and  diaracter 
nor  between  small  towns  in  large  cities,  but  a  uniform  rate  in  all  the 
cities  involved  is  fair  and  not  unduly  discriminatory. 

Valuation  —  WorTciny  capital  —  Electricity, 

3.  An  electric  utility  worth  approximately  $560,000  was  allowed  a 
working  capital  of  $20,000. 

Valuation  —  Going  value  —  Electricity. 

4.  Ten  per  cent  of  the  physical  property  of  an  electric  company  was 
held  to  be  a  reasonable  allowance  for  going  value. 

Return  —  Electricity  —  .4  mount. 

.5.  An  electric  utility  was  allowed  a  return  of  8  per  cent. 
Depreciation  —  Electricity  —  Amount. 

6.  An  annual  depreciation  allowance  of  4  per  cent  was  held  to  be 
reasonable  for  an  electric  company. 

[June   14,  1912.] 

Application  for  increase  in  electric  rates ;  increased  rates  au- 
thorized. 

KurtZy  Chairman :  The  Missouri  Gas  &  Electric  Service 
Company,  hereinafter  called  applicant,  furnishes  electric  service 
to  the  following  towns  and  cities:  Camden,  Hardin,  Liberty, 
Richmond,  Orrick,  Lexington,  and  Henrietta,  Missouri. 

On  May  26,  1920,  the  applicant  filed  schedules  applicable  to 
the  above  localities  which  schedules  contained  the  following  rates 
and  charges  for  commercial  lighting,  retail  power,  and  whole- 
sale power: 

[Schedules  omitted.] 

[1]  Since  the  schedules  herein  involved  were  filed,  the  appli- 
cant has  connected  all  the  localities  in  this  case  by  a  transmission 
line  and  is  now  transmitting  and  selling  current  purchased  from 
the  Kansas  City  Power  &  Light  Company,  delivery  by  that  cora- 
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parny  being  made  at  Liberty,  Missouri.  That  change  having  been 
made,  the  correctness  of  the  multiplying  factors  in  the  coal 
clause  was  discussed.  The  Kansas  City  Power  &  Light  Com- 
pany applies  a  coal  clause  to  the  current  purchased  by  the  appli- 
cant, but  due  to  the  difference  in  the  thermal  efficiency  of  the 
former's  plant  its  coal  clause  is  very  different  from  what  would 
be  expected  as  a  coal  clause  that  should  compensate  for  changes 
in  cost  of  coal  used  in  the  applicant's  smaller  plants,  of  which 
there  are  three,  located  at  Liberty,  Lexington,  and  Richmond. 
During  the  discussion  the  applicant  agreed  to,  and  has  filed, 
amended  tariff  sheets  changed  to  contain  the  following  coal  rider 
for  wholesale  power  rates  only. 

Coal  Clause. 

The  foregoing  energy  rates  shall  be  increased  or  decreased  each 
month  at  the  rate  of  fifty-nine  thousandths  of  one  cent  for  each 
one-tenth  of  1  cent  increase  or  decrease  in  the  average  cost  during 
such  month  of  50,250  B.T.TJ.'s  above  or  below  1  cent,  at  the 
plants  of  the  company  or  at  the  plants  of  any  other  company 
from  which  the  company  may  purchase  its  supply  of  energy,  and 
proportionately  for  fractional  parts  thereof. 

This  clause  supplants  the  original  coal  clause  and  will  be  so 
taken. 

Description  of  Property. 

The  applicant  has  a  steam  plant  located  in  the  cities  of  Lib- 
erty, Lexington,  and  Richmond,  Missouri.  Radiating  from 
Richmond,  the  applicant  has  been  serving  the  last  few  years  sev- 
eral of  the  smaller  neighboring  towns  by  comparatively  low  volt- 
age ti'ansmission  lines.  During  the  year  of  1920,  there  was  con- 
structed a  transmission  line  connecting  Lexington,  Richmond, 
and  Liberty,  for  the  purpose  of  supplying  all  the  towns  interested 
herein  electrical  energy  generated  at  Kansas  City,  Missouri. 
The  receiving  point  is  at  the  terminus  of  a  line  built  out  from 
Kansas  City,  located  in  the  city  of  Liberty.  At  that  connecting 
point  is  a  sub-station  from  which  the  applicant  has  constructed  a 
3,300  volt  transmission  line  extending  in  an  eastward  direction 
touching  Missouri  City,  then  from  there  in  a  southeastward  di- 
rection it  passes  through  Orrick,  and  by  Fleming  and  Camden, 
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Missouri,  bending  eastward  and  northward  to  the  city  of  Rich- 
mond, terminating  at  a  substation  within  that  city.  Then  from 
that  sub-station  is  constructed  a  13,200  volt  transmission  line 
which  extends  southward ;  then  eastward  by  Lexington  Junction, 
where  north  of  the  city  of  Lexington  the  line  divides  going  south, 
crossing  the  river  through  a  submai'ine  cable  to  Lexington,  Mis- 
souri. The  other  branch  running  in  a  northeastward  direction  to 
Hardin.  The  population  of  the  larger  towns  just  mentioned,  ac- 
cording to  the  1910  census,  is  as  follows:  Liberty,  2800;  Rich- 
mond, 3600,  and  Lexington,  5242. 

Along  or  near  these  lines  the  company  supplies  energy  to  sev- 
eral coal  mines. 

[2]  The  question  naturally  arises  in  a  case  of  this  nature  as  to 
what  should  be  the  basis  of  the  allocation  or  the  division  of  the 
property  between  the  various  towns  interested  in  the  case.  This 
Commission,  however,  is  frank  to  state  that  it  does  not  consider 
it  feasible  to  attempt  to  allocate  the  property  invested  in  trans- 
mission lines  serving  towns  or  cities  of  similar  size  and  charac- 
ter any  more  than  it  attempts  to  allocate  the  property  invested 
in  a  distribution  system  used  to  serve  commercial  lighting  cus- 
tomers and  commercial  power  customers.  Taking  any  one  town 
or  city  in  this  group  alone,  there  is  no  justification  for  building 
the  transmission  line  from  Kansas  City,  Missouri,  to  serve  that 
particular  town.  However,  taking  all  the  towns  herein,  together, 
along  with  the  suburban  business,  such  as  the  coal  mines,  there 
seems  to  be  ample  justification  for  the  construction  made. 

The  economies  obtained  at  the  large  steam  plant  at  Kansas 
City  can  put  electrical  energy  on  to  the  transmission  system  at  a 
much  lower  cost  than  it  can  be  developed  in  any  or  all  the  steam 
plants  that  have  heretofore  than  used  in  serving  these  communi- 
ties. 

The  Commission  has  at  different  times  have  confrontcnl  with 
the  problem  of  determining  whether  a  system  of  transmission 
lines  used  to  serve  a  group  of  cities  of  various  sizes  should  be 
lumped  together  and  a  uniform  rate  made  in  all  those  cities  to 
pay  the  operating  expenses  and  a  return  on  the  investment,  or 
whether  the  main  transmission  system,  serving  the  larger  cities 
in  the  group  above,  should  be  considered  when  fixing  the  rates 
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for  such  cities  then  adding  to  the  rates  so  found,  a  sufficient 
niionnt  to  pay  interest  and  depreciation  and  maintenance  cost 
on  the  spur  trausniissirii  lines  built  from  the  main  transmission 
linos  in  order  to  find  the  proper  rates  for  the  smaller  cities.      If 
the  investment  in  spur  lines  is  not  studied  separately  there  is  an 
opportunity  for  the  utility,  in  owning  such  property,  to  extend 
its  spurs  an  unreasonable  distance  to  sei've  a  small  community 
and  place  the  burden*  of  developing  the  lean  territory  upon  the 
large  citic*s,  which  this  Commission  considers  unfair  to  the  larger 
cities.     In  this  particular  instance,  however,  that  situation  doe? 
not  appear  to  arise.     The  transmission  line  recently  built,  and 
above  described,  passes  through  Orrick  and  within  a  few  hundred 
feet  of  Fleming  and  Camden,  within  about  one  thousand  feet  of 
Lexington  Junction  and  about  four  miles  of  Hardin.     So   it 
does  not  appear  necessary  to  try  to  separate  the  value  of  the 
transmission  system  between  the  smaller  towns  and  the  larger 
cities  served  by  it.     That  being  true  a  uniform  rate  in  all  the 
cities  involved  herein  appears  to  be  fair  and  not  unduly  discrim- 
inatory.    The  Commission  will,  therefore,  consider  the  justifica- 
r  ion  of  the  rates  upon  that  basis. 

Valuation. 

The  applicant  submitted  exhibits  showing  the  value  of  the 
property  which  is  used,  or  has  been  used,  in  serving  these  com- 
munities in  two  ways — one,  by  submitting  inventories  and  ap- 
praisals made  as  of  certain  dates  with  the  book  value  of  the  addi- 
tions made  since  the  date  of  such  inventories.  The  other  proof 
submitted  by  the  company  showing  the  value  of  its  property  was 
a  statement  of  the  actual  investment  in,  or  the  actual  cost  to,  tin 
company  since  its  organization  in  1913,  with  the  exception  of  the 
electrical  properties  located  in  Lexington,  Exhibits  No.  4  &  5 
filed  by  the  applicant  are  inventories  of  the  property  at  Liberty 
and  Lexington  as  of  June  1,  1918,  with  appraisals  made  on  that 
inventory  based  on  average  labor  and  material  prices  for  the 
five  year  period,  ending  December  31,  1919.  These  appraisals 
contain  all  the  electrical  property  operated  in  serving  those  cities 
and  surrounding  community  before  the  construction  of  the  trans- 
mission line.    In  its  Exhibit  No.  7,  the  applicant  shows  the  addi- 
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tioiis  of  these  properties  to  March  1,  1021.  The  inventories  and 
Appraisals  were  made  by  the  firm  of  Hagenah  &  Erickson  of 
Chicago. 

To  show  the  value  of  the  Richmond  group,  as  it  is  called, 
which  group  includes  the  cities  of  Camden,  Hardin,  ITenrietta, 
Orrick,  and  Fleming,  the  applicant  filed  the  inventory  and  ap- 
praisal made  by  Engineer  J.  R.  Meadors,  the  prices  applied  be- 
ing an  average  for  the  five  years  ending  December  31,  1020.  To 
show  the  value  of  the  transmission  system  the  applicant  filed  its 
Exhibit  No.  G,  an  inventory  and  appraisal  made  by  Engineer 
headers,  wherein  the  actual  prices  paid  for  the  property  w^ere 
^ised  as  the  basis  of  value.  This  property  wa»  stated  to  have 
been  built  within  thc^  past  twelve  months. 

In  the  original  filing,  which  brought  on  this  cause,  the  appli- 
cant w-as  not  furnishing  electric  service  to  the  city  called  Mis- 
souri City,  but  states  that  a  small  distribution  system  has  been 
built  there  and  certain  lines  to  the  Missouri  City  Coal  Mining 
Company,  all  of  which  property  was  constructed  during  the  past 
year  at  a  total  cost  of  $9,549.50.  The  transmission  line  apj)ears 
to  be  built  along  the  edge  of  the  city  limits  of  that  town. 

A  summary  of  the  applicant's  exhibits,  as  to  the  value  of  all 
the  property  involved  in  this  case  owned  by  the  applicant,  is  sum- 
marized in  the  brief  submitted  by  the  applicant's  counsel  and  is 
set  out  below. 

[Table  omitted  as  not  of  general  interest.] 

[3,  4]  It  appears  from  the  applicant's  exhibits  that  a  valua- 
tion of  both  the  Liberty  and  Lexington  plants  on  a  basis  of  1916- 
liO,  five  year  average  price,  is  a  fraction  over  29  per  cent  greater 
than  when  made  on  a  basis  of  1916  prices.  The  exhibits  do  not 
give  any  appraisal  of  the  Richmond  group  on  the  basis  of  1916 
prices,  but  only  on  the  1916-20  five  year  average  price.  Assum- 
ing, however,  that  the  same  per  cent  increase  in  prices  would  ap- 
ply to  the  Richmond  group  as  in  the  valuation  of  the  Liberty  and 
Lexington  properties  we  may  approximate  the  value  of  the  Rich- 
mond group  on  the  basis  of  1016  prices.  Doing  this,  we  find 
that  the  approximate  value  of  the  Richmond  group,  based  on 
1916  prices  would  be  $151,421,  so  that  we  may  now  compile 

from  the  exhibits  the  following  table: 
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Lexington  as  of  June  1,  1918   (1916  prices) $111,167.00 

Additions  to  March  31,  1921    (coat)    28,573.35 

Liberty,  as  of  June  1,  1918   ( 1916  prices )    46,406.00 

Additions  to  March  31,  1921   (cost)    11,462.63 

Richmond  group  as  of  March  1,  1921   (1916  prices)    15J,421.00 

Additions  to*  March  31,  1921    (cost)    2,009.98 

Transmission   line    ( cost )    212,652.00 

f  — — — ^— ^— ^ 

Total  physical  value    $564,591.96 

Working  capital    20,000.00 

Going  value  10%  of  physical  property   56,459.04 

*  $641,051.00 

The  applicant  has  also  asked  the  Commission  to  give  consid- 
eration to  the  favorable  contract  it  has  made  with  the  Kansas 
City  Power  &  Light  Company,  which  contract  enables  it  to  pur- 
chase its  current  at  a  low  rate  compared  to  what  it  is  able  to 
make  at  its  own  steam  plants. 

Revenues  and  Expenses. 

In  its  exhibit  No.  7,  the  applicant  gives  a  statement  of  its  in* 
come  and  expenses  for  the  years  1919  and  1920,  these  items  be- 
ing shown  below. 


t  Year  Ending  Year  Ending 
iDec.31,l9l».  Dec.31,lU20. 


Lexington — 

Total   gi'oss   income    . . . 
Total  operating  expenses 

Net  earnings    

Richmond — 

Total   gross    income    . . . 
Total  operating  expenses 

Net  earnings    

Libertxf — 

Total  gross   income    . . . 
Total   operating  expenses 

Net   earnings    

All  cities  combined — 

Total   gross    income    . . . 
Total   operating  expenses 

Net   earnings    

1  Deficit. 


$44,290.38 
47,779,43 


1$3,489.05 

$61,065.69 
55,185.08 


$5,880.01 

$27,394.47 
20,050.41 


$1,344.06 

$132,750.54 
129,014.92 


$49,035.40 
55,055.51 


16,020.11 

$83,467.16 
88,826.90 


1  $5,369.83 

$36  790.20 
36,804.42 


1  $14.22 

$169,292.76 
180,680.02 


$3,735.02!    1$11,394.1G 


Thus  it  appears  in  1919  the  applicant  had  from  actual  opera- 
tions of  all  these  properties  $3,735. G2  to  apply  to  depreciation 
P.U.R.1921D. 
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lescrve  and  return  on  the  investment  and  that  in  1920  it  sus- 
tained an  actual  loss  from  operation  in  the  sum  of  $11,304.16. 
These  results  occurred  from  l.he  operation  of  its  stCwiin  generat- 
ing plants  and  before  the  transmission  line  was  built.  It  was 
put  into  operation  in  December  1920.  itesults  from  the  opera- 
tion of  the  transmission  line  for  the  first  tliree  months  of  1921 
show  a  gross  income  at  present  rates  of  $51,269.42  and  a  total 
(.porating  expense  of  $35,870.71,  leaving  net  earnings  for  t\u* 
three  months  of  $15,398.71  to  be  applied  to  depreciation  and  re- 
turn on  the  investment.  Assuming  that  the  same  quarterly  re- 
sults would  occur  for  the  entire  year  1921,  the  applicant  would 
}iave,  at  the  end  of  the  year,  $61,594.84  for  depreciation  reserve 
and  return. 

However,  the  testimony  showed  that  the  months  of  January, 
February,  and  ilarcli  are  months  of  much  greater  ccmsumption 
than  the  summer  months  and  that,  therefore,  the  year's  operation 
cannot  be  projected  from  the  operation  during  those  three 
months. 

The  applicant's  manager,  Mr.  Bates,  testified  that  in  his  judg- 
ment on  the  basis  of  present  rates  and  consumption  for  the  year 
1020,  the  applicant  would  have  about  $50,000  annual  net  earn- 
ings. It  seems  that  this  estimate  is  as  near  as  the  same  can  be 
approximated.  Mr.  Bates  further  estimated  that  on  the  basis 
of  the  proposed  new  rates  the  applicant  would  realize  annual 
net  earnings  of  about  $75,000  to  apply  to  reserve  for  deprecia- 
tion and  return  on  investment 
GoncCvsiofis. 

Referring  back  to  the  summary  of  the  applicant's  exhibits  on 
valuation,  we  note  that  the  reproduction  new  value  less  depre- 
ciation 1916-20  prices,  including  working  capital  and  10  per 
cent  for  going  value  is  $756,671.96,  and  that  the  capital  actually 
invested  plus  working  capital  and  going  value  is  $746,274.53. 
Keferring  also  to  the  table  compiled  by  the  Commission  from 
exhibits  filed,  depreciated  reproduction  value  on  the  basis  of 
1916  prices  for  the  period  expiring  June  1,  1916,  at  Lexington 
and  Liberty,  and  March  1,  1921,  at  Richmond,  plus  additions 
since  including  the  transmission  line  at  cost,  is  approximately 
$6n,051.  These  valuations,  of  course,  include  the  steam  gen- 
erating plants  which  are  now  largely  at  least  supplanted  by  the 
transmission  line  but  which  the  applicant  claims  in  its  testimony 

are  at  present  necessary  as  a  standby.  Digitized  by  CjOOQIc 
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[5,  6]  Till'  applicant,  under  the  law,  is  ciititled  to  rceiMve 
irom  its  inccnu-  a  reasonable  percentage  for  reserve  for  depre- 
ciation. Four  per  cent  would  not  be  unreasonable  for  that  pur- 
po.-o  in  this  particular  case.  The  applicant  is  likewise  entitle*!, 
under  the  law,  to  receive  from  its  income  a  fair  and  reasonable 
return  on  its  capital  invested.  Considering  the  fact  that  the 
applicant  in  11)11)  did  not  receive  a  fair  return  or  a  depreciation 
reserve  and  in  1020  sustained  an  actual  deficit,  8  per  cent  for 
return  would  not  be  unreasonable  or  unfair  to  the  public.  Four 
j.cr  cent  for  reserve  plus  8  per  cent  for  return  equals  a  total  of 
J  2  per  cent. 

As  heretofore  stated,  the  evidence  shows  that  at  the  proposed 
rates  the  applicant  would  have  net  earnings  in  the  sum  of  $75,- 
000  to  apply  to  the  depreciation  reserve  and  return.  Seventy- 
five  thousand  dollars  is  12  per  cent  of  $025,000.  In  other  words, 
if  the  Commission  were  to  adopt  a  tentative  value  in  the  sum 
of  f$025,000  the  new  rates  proposed  by  the  company  would  pro- 
duce only  4  per  cent  for  depreciation  and  8  per  cent  for  return 
thereon. 

The  Commission  will  not  adopt  a  tentative  value  or  under- 
take to  fix  a  definite  value  on  this  property  at  this  time.  It  is 
not  necessary  for  the  determination  of  the  issues  in  this  case. 
Suffice  to  say  that  the  above  sum  of  $625,000  does  not  seem  to 
the  Commission,  under  the  facts  now  before  it,  to  be  unfair  to 
the  public  as  a  basis  for  fixing  the  rates.  Until  the  Commis- 
sion can  determine  from  further  operations  from  this  property 
what  shall  be  done  with  the  steam  generating  plant  now  used  as 
a  stand-by  and  until  further  data  can  be  gathered,  no  valuation 
will  be  adopted.  It  may  develop  from  the  operation  of  this  prop- 
erty that  the  steam  generating  plant  is  not  necessary  as  a  stand- 
by and  that  the  same  should  be  retired.  This  question  will  be 
left  for  the  future  determination  of  the  Commission. 

The  position  of  the  city  attorney  of  Liberty  in  his  brief  that 
that  city  should  not  bear  its  pro  rata  share  of  the  cost  of  the 
transmission  line  because  the  Kansas  City  plant  delivers  the  cur- 
rent at  the  gates  of  Liberty  over  a  line  built  by  it  is  not  tenable. 
The  applicant  offered  testimony  on  this  point  at  the  hearing  to 
the  effect  that  the  Kansas  City  company  would  not  have  built 
its  transmission  line  to  Liberty  except  on  the  agreement  and  un- 
derstanding that  the  applicant  would  attach  to  the  same  for  the 
piir]H>se  of  supplying  current  to  all  of  the  cities  herein  inv^yed 
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and  that  the  line  would  not  have  been,  built  by  the  Kansas  City 
plant  merely  for  the  purpose  of  supplying  Liberty  wtih  current. 
In  short,  except  for  the  fact  that  all  the  towns  in  this  case  were 
to  be  supplied  from  this  Kansas  ('ity  current,  the  Kansas  City 
company  would  not  have  built  tlio  line  at  all.  The  city  of  Lib- 
erty offered  no  testimony  to  the  contrary.  In  the  judgment  of 
the.  Connnission,  Liberty  cannot  be  singh^d  out  as  being  free  from 
licaring  its  proportionate  part  of  the  cost  of  the  whole  transmis- 
sion line  any  more  than  any  one  of  the  other  cities. 

Since  the  estimated  annual  net  carning-s  of  $75,000  under  the 
proposed  new  rates  will  allow  only  4  per  cent  for  depreciation 
reserve  and  8  per  cent  for  return  on  $625,000,  and  since  the  facts 
now  before  the  Commission  justify  it  in  assuming  that  the  ap- 
plicant's property  used  and  useful  in  serving  the  public  is  rea- 
sonably worth  that  sum,  the  Commission  finds  that  the  applicant 
should  be  authorized  to  put  the  proposed  rates  into  effect  by  fil- 
ing schedules  eliminating  the  fuel  clause  as  to  retail  power  rates. 

An  order  will  issue  in  accordance  with  the  foregoing. 

All  concur. 
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BE  CAPE  MAY  TLLU]^IINATING  COMPANY. 

Valuation  —  Working  capital  —  Gaa. 

1.  A  gas  company  was  allowed  a  working  capital  of  approximately 
5  per  cent  of  its  fixed  capital. 

Return  —  Basin  —  Reproduction  cost  —  Oas, 

2.  The  return  of  a  gas  company  was  based  upon  reproduction  cost 
new  without  depreciation,  when  the  evidence  indicated  that  the  accrued 
depreciation  of  the  plant  had  not  been  earned  as  a  whole. 

Return  —  Reasonableness  —  Operating  efflciency  —  Oas. 

3.  Evidence  showing  that  38  per  cent  of  gas  manufactured  was  un- 
accounted for,  indicates  inefficient  management  of  the  plant,  and  such 
inefficiency  should  not  be  charged  to  consumers. 

Rates  —  Service  charge  —  Gas, 

4.  A  service  charge  was  omitted  from  a  gaa  rate  schedule  and  a 
minimum  bill  included  on  account  of  local  antagonism  to  the  service 
charge. 

Service  —  Duty  to  serve  —  Capacity, 

5.  A  gas  company  supplying  persons  at  a  summer  resort  must 
maintain  a  plant  of  sufficient  capacity  to  supply  the  peak  demand  cre- 
ated by  the  summer  season. 

[June  10,  1921.1 
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Application  for  increasod  gas  rates ;  increased  rates  aiitLoi  ♦ 
izcd  and  service  charge  eliminated  from  proposed  st*liedule. 

Appearances:  C.  L.  S.  ingley>,  foTr  the  company;  L.  T.  'Stev- 
ens, for  Cape  May  City;  Henry  H.  Eldredge,  for  West  Cape- 
ilay. 

By  the  Board :  The  petition  alleges :  That  it  is  engaged  in 
the  manufacture  and  sale  of  gas  in  the  city  of  Cape  May  and 
the  borough  of  West  Cape  ^lay,  to  both  of  which  due  notice  was 
given  by  service  of  a  copy  of  the  company's  applict^tion  and  by 
publication  in  newspapers  of  general  circulation  in  the  territory. 

That  the  proposed  tariif,  which  is  to  become  effective  April 
->,  1921,  is  as  follows: 
Consumption  Rate. 

For  the  first  5,000  cu.  ft.  @  M  cu.  ft.  Gross  $2.50,  Net  $2.40. 

For  the  next  5,000  cu.  ft.  @  M  cu.  ft.  Gross    2.40,  Net    2.30. 

For  the  next  5,000  cu.  ft.  @  M.  cu.  ft  Gross    2.35,  Net    2.25. 

For  the  next  5,000  cu.  ft.  @  M  cu.  ft.  Gross    2.30,  Net    2.20. 

For  all  over  20,000  cu.  ft.  @  M  cu.  ft.  Gross  2.25,  Net  2.15. 
Discount, 

Consumer  will  be  billed  at  the  gross  rates,  and  the  diiference 
between  the  gross  and  net  rates  will  constitute  a  discount  for 
prompt  payment  if  paid  on  or  before  the  tenth  day  after  date 
shown  on  bill,  which  represents  date  bill  is  rendered. 

To  the  above  rates  for  gas  consumed  will  be  added  a 
Eeadiness-to-serve  Charge. 

Each  connected  customer  shall  pay  a  readiness-to-serve  charge 
of  $3  per  annum  for  gas  served  through  a  three  or  five-light  me- 
ter. For  customers  served  through  a  meter  of  larger  capacity, 
Ihe  yearly  service  charge  will  be  increased  twelve  cents  for  each 
one  light  increase  in  capacity  above  the  five-light  meter.  Re- 
sponsible all  year  customers  may  pay  one-twelfth  of  fixed  service 
charge  monthly.  Seasonal  customers  must  pay  the  annual  charge 
in  a  single  payment  unless  otherwise  agreed  with  the  company's 
representative. 

That  the  proposed  increase  will  yield  no  more  than  sufficient 
to  imy  operating  expenses  and  interest  on  funded  debt  with  no 
suvphis  from  which  to  pay  interest  on  floating  debt  or  dividends 
on  tlio  capital  stock. 

The  Board  suspended  the  effective  date  of  the  proposed  tariff 
pending  hearing. 
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This  report  will  deal  first  with  this  character  of  service  beiug 
rendered  by  the  api)lioant.  In  1919  and  1920,  the  Board's  in- 
spector, in  written  reports,  called  attention  to  defects  in  the 
character  of  service  rendered  by  the  applicant  and  made  certain 
roccmmcndations  with  a  view  to  improving  same.  These  reports 
recommended  a  thorough  overhauling  of  the  gas  generating  ap- 
[>aratus,  installation  of  a  new  gas  condenser  and  additional  puri- 
fiers at  Cape  May,  also  the  installation  of  a  high  pressure  trans- 
mission system  to  reinforce  the  low  pressure  systein  in  Cape  Alay 
and  West  Cape  May.  The  company's  attention  was  also  called 
to  the  somewhat  limited  boiler  capacity  of  the  plant. 

The  character  of  the  service  afforded  by  the  applicant  has 
been  the  subject  of  hearing  before  the  Board.  In  his  opening 
remarks  before  the  Board  in  the  present  ease,  coimsel  for  the 
applicant  stated  that  the  company  had  complied  with  all  the 
recommendations  in  the  inspector's  reports  of  1919  and  1920  ex- 
cept that  with  respect  to  the  high  pressure  system  which  at  the 
date  of  the  hearing  was  not  quite  completed  but  was  expected  to 
be  completed  within  thirty  days.  The  applicant  claimed  that, 
wtih  respect  to  the  recommendation  that  additional  boiler  ca- 
pacity should  be  installed,  the  company  was  able  to  carry  its 
peak  load  with  either  of  the  two  boilers  now  installed  by  making 
gas  duriug  the  entire  twenty-four  hours  in  case  either  of  the  boil- 
ers  shculd  be  out  of  connnission  a^d  that,  in  view  of  this  fact, 
the  company  should  be  excused  at  the  present  time  from  comply- 
ing with  the  recommendation  in  this  respect,  especially  at  it  had 
made  large  expenditures  to  improve  the  service  and  had  suffered 
from  deficits  in  operation. 

It  was  admitted  that  the  service  in  the  past  few  years  has  been 
inadequate  but  it  was  claimed  that,  with  the  completion  of  the 
high  pressure  main  reinforcement,  the  plant  would  be  able  to 
supply  good  sen-ice  even  during  the  peak  load  in  the  summer 
time.  It  was  finally  agreed  that  the  application  with  respect  to 
rates  should  rest  until  the  Board's  inspector  should  have  made  a 
further  examination  of  the  company's  plant  upon  notice  from 
the  company  that  the  entire  work  contemplated  had  been  com- 
pleted. 

On  May  19th,  the  Board's  inspector  visited  the  plant  of  the 
applicant  and  made  a  detailed  report  in  which  he  stated: 

".     .    .    that  the  plant  appears  to  be  in  good  operating  condi- 
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tioii  and  ready  to  take  care  of  the  demands  during  the  comiDg 
Slimmer  season. 

*^  .  .  Summing  up,  it  would  appear  that  the  company  has 
c-(jmplied  with  all  of  the  recommendations  of  the  Board's  inspect- 
or, and  in  addition  has  installed  a  number  of  low  pressure  mains 
and  made  repairs  to  the  present  mains.  An  examination  of  the 
charts  obtained  from  the  company's  recording  pressure  gauge 
which  is  located  at  the  office  on  Washington  street  indicates  a 
jiiarked  improvement  in  pressure  conditions  at  this  point  since 
the  high  pressure  line  has  been  completed  and  cut  into  the  low 
pressure  system.  These  charts,  however,  only  indicate  the  pres- 
sure at  this  point  and  a  pressure  during  a  time  when  the  output 
is  considerably  below  the  maximum.  The  company  has  agreed  to 
make  a  record  of  pressure  conditions  at  various  points  in  the 
system  and  submit  the  charts  to  the  Board^s  inspector. 

'^     .     .     The  Board's  inspector  made  a  test  of  the  heating 

value  of  the  gas  supplied  by  the  company  on  May  19,  1921.    The 

result  of  the  test  indicated  an  average  total  heating  value  of  578 

B.T.U.     The  Board's  rules  require  a  minimum  of  525  B.T.U." 

In  Re  Increased  Rates. 

It  appearing  that  the  character  of  the  service  rendered  by  the 
applicant  has  improved  to  such  an  extent  that  good  service  may 
be  anticipated  in  the  coming  season,  this  report  will  now  deal 
with  the  application  for  increased  rates. 

/.  Value  of  the  Property  Used  and  Useful. 

[1]  In  a  former  application  for  increased  rates  the  applicant 
submitted  a  valuation  of  its  property  (Board's  Reports,  Vol.  VI. 
p.  353).  The  total  value  submitted  as  of  June  1,  1918  was 
J^162,254,  which  included  an  item  of  $4,588  for  materials  and 
supplies.  Deducting  this  leaves  the  value  new  of  $157, 66G  for 
fixed  capital.  The  net  additions  for  the  year  1918  were  $1,46.^ 
and  taking  one-half  of  this  to  complete  the  year  1918  would  indi- 
cate net  additions  of  $734  for  that  half  year;  the  net  additions 
for  1919  were  $4,780  and  for  1920  $21,101,  making  a  total  of 
$184,281  for  the  value  of  fixed  capital  as  of  December  31,  1920. 
With  working  capital  taken  at  approximately  five  per  cent  of 
fixed  capital,  this  would  indicate  a  total  value  as  of  December  31, 
1020,  of  approximately  $193,500  value  new. 
//.  Accrued  Depreciation, 

[2]  Testimony  indicates  that  the  original  plant  <>fthiacom- 
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pany  was  installed  many  years  ago  but  the  present  management 
had  no  details  with  respect  to  the  accrued  depreciation  in  said 
plant  or  as  to  wiiether  the  rates  charged  for  gas  had  been  such  as 
to  allow  the  accumulation  of  an  adequate  reserve  for  deprecia- 
tion. With  a  view  to  securing  enlightenment  on  this  point  the 
annual  reports  of  the  applicant  from  1911  to  1920  inclusive  have 
been  examined.  Assuming  5  per  cent  for  working  capital,  the 
average  value  of  the  property  has  been  $156,000  during  this 
period,  and  the  net  revenue  per  annum  has  averaged  $3,629. 
These  figures  indicate  that  the  company,  out  of  rates,  has  been 
able  to  provide  but  2.33  per  cent  for  return  on  capital  and  for 
amortization  of  depreciation.  Even  though  the  cx>mpany  may 
have  had  larger  earnings  in  previous  years,  this  computation 
leads  the  Board  to  conclude  tliat  the  results  of  operations  during 
the  last  ten  years  would  indicate  that  the  accrued  depreciation 
in  plant  has  not  been  earned  as  a  whole  and  the  value  new  should 
be  taken  as  a  basis  for  rates.  This  report  will  assume  for  this 
pui:;ose  a  value  new  of  $193,500  (which  includes  working  cap- 
ital). 

///.  Operating  Expenses  and  Taxes  for  Ensuing  Year, 

[3]  As  a  preliminary  to  estimating  the  fair  operating  expense^* 
under  efficient  management,  the  amount  of  gas  to  be  sold  and 
manufactured  must  first  be  estim.ated.  The  annual  reports  of 
the  applicant  show  that  the  years  1919  and  1920  are  entirely 
abnormal  with  respect  to  amount  of  unaccounted  for  gas.  For  the 
years  1916  to  1918,  inclusive,  the  company  manufactured  an 
average  of  about  29,100  thousand  cubic  feet,  of  which  6,160 
thousand  cubic  ft^et  was  unaccounted  for  gas,  this  being  an  aver- 
age of  about  twenty-one  per  cent  of  gas  made.  For  the  years 
1919  and  1920,  however,  on  an  average  output  of  41,069  thous- 
and cubic  feet  the  unaccounted  for  gas  amounted  to  15,742  thous- 
and cubic  feet,  or  approximately  thirty-eight  per  cent  imac- 
counted  for  gas.  This  does  not  show  efficient  management  of 
the  plant  nor  should  such  inefficiency  be  charged  to  the  consum- 
ers. The  unaccounted  for  gas  per  inch-mile  of  main  for  the  first 
three  years  in  question  approximated  about  80  thousand  cubic 
feet.  During  the  last  two  years,  this  approximated  200  thousand 
cubic  feet  per  inch-mile  of  main.  The  Board  estimates  the 
amount  of  the  gas  to  be  sold  and  to  be  manufactured  as  follows : 
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Metered   gas  sales    25.203  M  cu.   ft. 

Street  light  gas    (eliminated)    

Total  revenue  gas 25.203  M  cu.  ft. 

Used  by  company    (1911) )    191  M  cu:  ft. 

Gas  to  be  accounted   for    2.'>.454  M  cu.  ft. 

Unaccounted   for  gas    (J,84G  M  cu.  ft. 

Total  gas  to  be  made   32,300  M  cu.  ft. 

In  this  cstimiite  the  (•(anpaiiy  will  he  held  to  the  edicieiiey  ob- 
tained in  this  plant  prior  to  IDliJ.      By  further  improving  the 
condition  of  the  main  it  is  believed  that  the  amount  of  unac- 
counted for  gas  herein  assumed  can  he  decreased. 
Coal  and  Gas  Oil, 

In  Exliibit  P-4  the  applicant  set  forth  the  cost  of  its  gen- 
erator fuel,  boiler  fuel,  gas  oil  and  power  for  blower.  An  exam- 
ination of  the  items  indicates  that  owing  possibly  to  incorrect 
plant  reports  a  confusion  was  made  between  boiler  fuel  and  gen- 
( rator  fuel.  The  power  for  blower  in  Exhibit  P-4  is  taken  at 
$3,t*]00,  and  the  power  was  furnished  for  the  manufacture  of 
40,0(J9  thousand  cubic  feet  of  gas.  In  view  of  the  improved 
efficiency  contemplated  in  the  amount  of  gas  hereinabove  esti- 
mated to  be  made,  the  amount  of  gas  to  be  made  will  be  some 
7,000  or  8,000  thousand  cubic  feet  less  and  less  power  will  be 
needed  for  the  blower.  The  Board  takes  the  figure  of  $2,700  for 
this  item.  The  corrected  figures  for  coal  and  oil  will  be  set 
forth  in  Table  I  following: 

[Table  omitted  as  not  of  general  interest.] 

The  other  items  of  out-of-pocket  expense,  set  forth  in  P-4, 
app6»ar  to  conform  to  the  cost«  to  be  expected  during  the  ensuing 
3'ear.  On  the  present  peak  of  high  costs  the  Eoard  will  take  the 
figure  of  $2,000  for  depreciation  instead  of  $2,450  as  set  forth 
in  P-4.  The  modified  estimate  indicates  total  revenue  deduc- 
tions of  $54,865  for  operating  expenses  and  taxes.  Adding  to 
this  6  per  cent  return  on  the  value  of  $193,500  makes  a  total  rev- 
enue to  be  provided  of  $66,485.  Deducting  miscellaneous  rev- 
(;nue  estimated  at  $1,500,  leaves  the  amount  to  be  provided  from 
gas  sales  exclusive  of  any  service  charge  of  $64,975  equivalent  to 
J^2,572. 

1 4]  The  company  applied  for  a  fixed  service  charge  at  the  rate 
of  $3  per  annum  for  three  and  five-light  meters,  estimated  to  pro- 
duce $i,050  per  annum;  this  is  equivalent  to  16  cents  per  thous- 
{.nd  cubic  feet.  This  added  to  the  base  net  rate  of  $2.40  is  equiya- 
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lent  to  $2.5G  per  thousand  cubic  feet.  Rreprcsentatives  of  the 
laiinicipalities  entered  objections  against  the  imposition  of  the 
service  charge  applied  far  by  the  company  and  it  was  suggested 
that  a  minimum  bill  of  75  cents  a  month  would  be  likety  to  cre- 
ate friction  with  the  customers  served  by  the  applicant.  In 
similar  cases  the  Board  has  omitted  the  service  charge  where 
there  was  serious  objection  to  it.  In  the  conclusions,  the  fixed 
service  charge  will  be  eliminated  from  the  schedule  of  rates  and  a 
modified  schedule  suggested  in  which  a  minimum  bill  will  be  in- 
cluded. The  revenue  produced  by  such  minimum  bill  will,  it  is 
believed,  be  sufficient  to  provide  for  the  necessary  revenue  to 
luake  the  final  net  rate  $2.55  per  thousand  cubic  feet  of  gas 
consumed. 

IV.  Conclusions. 

[5]  In  reaching  its  conclusion  upon  this  case  the  Board  has 
in  mind  the  urgent  insistence  of  the  representatives  of  the  mu- 
nicipalities that  their  paramount  interest  is  that  service  should 
be  continued  and  their  agreement  that  the  Board  might  fix 
whatever  rate  in  its  judgment  might  be  nececsary  for  the  com- 
I»any  to  continue  to  render  adequate  service.  C'ape  May,  which  is 
the  principal  territory  supplied  by  this  company,  is  a  sum- 
mer resort.  The  service  is,  therefore,  very  largely  seasonal.  The 
company,  however,  must  maintain  a  plant  of  sufficient  capacity 
to  supply  the  peak  demand  created  by  the  summer  season.  For 
the  rest  of  the  year  the  demand  upon  the  company's  service  is 
comparatively  small.  Nevertheless,  the  company  is  required  to 
maintain  its  plant  ready  to  serve  to  the  full  capacity  during  the 
winter  months  with  the  necessary  overhead  expt^nses  for  those 
months  as  if  the  demand  for  service  continued  undiminished. 
This  makes  the  condition  of  the  company  somewhat  exceptional 
and  requires,  in  order  that  the  company  should  continue  to  main- 
tain service,  that  it  be  accorded  a  rate  higher  than  would  be  nec- 
essary in  territory  not  affected  by  seasonal  variations. 

1.  The  Board,  therefore,  in  view  of  the  fact  that  the  main 
consideration  of  the  representatives  of  the  municipalities  is  that 
a  sufficient  rate  be  accorded  the  company  to  enable  it  to  con- 
tinue its  service,  will  require  that  the  service  charge,  as  requested 
P.U.R.1921D. 
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by  the  municipalities'  represent  at  ivoi«,  be  dispense!  with  and  will 
permit  the  establishment  of  the  following  rates: 

For  the  first  5,000  cubic  feet  $2. of)  net  per  ^I.  cubic  feet. 

For  the  next  5,000  cubic  feet    2.45  net  per  if.  cubic  feet. 

For  the  next  5,000  cubic  feet    2.4:0  net  per  il.  cubic  feet. 

For  the  next  5,000  cubic  feet    2.35  not  jxjr  ^M.  cubic  feet. 

For  all  over  20,000  cubic  feet    2.25  net  per  M.  cubic  feet. 

The  minimum  bill  to  be  rendered  any  customer  for  a  full 
month's  service  is  75  cents  per  month. 

2.  The  schedule  of  rates  as  filed  is  unjust  and  unreasonable 
and  the  Board  disapproves  of  the  same. 

3.  The  schedule  of  rates  suggested  in  paragraph  (1)  may  be- 
come effective  for  gas  consumed  between  the  usual  meter  read- 
ings in  June  and  in  July,  1921  (usually  known  as  the  July 
sales). 

4.  The  filing  by  the  c(  mpany  of  the  increase  herein  suggested 
will  be  taken  as  a  stipulation  that  abrogation  or  modification  of 
the  increase  in  rates  may  be  made  as  and  if  conditions  as  indi- 
cated by  operating  results  both  as  to  revenue  and  the  character 
of  service  rendered  warrant. 

5.  Beginning  at  the  effective  date  of  the  rates  herein  indicated 
as  just  and  reasonable,  if  filed,  the  company  shall  render  to  the 
Board  monthly  reports.  These  reports  are  to  show  the  operating 
1  evenues,  operating  deductions,  excluding  amortization,  nou- 
operating  income,  income  deductions  and  balance  available  for 
general  amortization,  dividends  and  surplus,  and  also  the  amouni 
Appropriated  for  general  amortization,  together  with  a  compari- 
son with  the  tig-ures  for  the  corresponding  period  of  the  preced- 
ing year.  Tliis  statement  may  prcierably  loliow  the  lorm  shown 
in  tlie  annual  report  lor  gas  utilities,  page  21,  income  statement; 
22,  lines  1  to  II,  operating  revenues;  26,  lines  27  to  37,  with 
amount  appropriatea  lor  amortization,  account  4i;5,  staled  sep- 
araieiy  unuer  v  i.  Ana  the  iioard  will  retain  jurisuicaon  oi  uie 
increase  da  nerein  approved  for  tne  purpose  oi  moaiiymg  same  as 
and  il  tne  conaiiions  cnange.    i^aieu,  j  une  10,  IU21. 

i>oai'd  ol  I'uDlic  Utility  Commissioners  by  donn  J.  Treacy, 
President,  Harry  V.  OsDorne,  Iiai-ry  l>acliaiacli. 
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ELECTEIC  CONDUITS  COMPANY 

V. 

PUBLIC  SERVICE  ELECTRIC  COMPANY. 

Service  ~~  Extensions  —  Standards  equipment  —  Electricity, 

An  electric  company  has  the  right  to  refuse  service  connoction 
with  a  switch  box  or  safety  cabinet  not  conforming  with  specifications 
drawn  for  the  purpose  of  standardizing  equipment. 

[June  30,  1921.] 

I^ETiTioN  alleging  the  refusal  of  an  electric  company  to  extend 
service ;  petition  dismissed. 

Appearances:  William  J.  Dowd,  for  the  petitioner;  L.  D. 
H.  Gilmour,  for  the  respondent 

By  the  Board :  The  petition  in  this  case  shows  that  Electric 
Conduits  Company  is  a  corporation  of  this  state  engaged  in  busi- 
ness in  the  city  of  Plainfield  and  operates  certain  of  its  machin- 
ery, and  lights  its  plant  by  electricity;  that  it  applied  to  the 
respondent,  Public  Service  Electric  Company,  for  service  con- 
nections from  its  distributing  wires  to  the  wiring  installation  of 
petitioner  and  for  the  furnishing  of  electric  current;  that  it  de- 
sired such  current  furnished  through  a  certain  switch  in  a  switch 
box  or  safety  cabinet  installed  by  petitioner  and  that  respondent 
refuses  to  furnish  current  thro^igh  the  switch  so  installed. 

Respondent's  answer  admits  its  refusal  to  supply  current  but 
justifies  its  refusal  by  setting  up  that  the  installation  installed  by 
petitioner  does  not  confonn  to  the  reasonable  rules  prescribed  bv 
respondent. 

Respondent  has  promulgated  certain  rules  or  specifications  as 
to  equipment  for  the  purpose  of  bringing  about  standardization 
of  equipment  and  uniformity  in  the  conduct  of  its  business.  The 
primary  objects  of  standardization,  according  to  the  testimony, 
ore,  the  development  of  the  best  appliance  for  the  purpose  in- 
tended, safety,  cost  of  installation,  and  cost  of  operation  and 
maintenance. 

It  needs  no  extensive  argument  to  demonstrate  that  standard- 
ization of  equipment  in  the  business  of  furnishing  electrical  cur- 
rent is  highly  desirable.  The  question  before  the  Board  is 
whether  the  refusal  of  respondent  to  furnish  current  through  the 
switch  and  safety  cabinet  in  whi<ih  it  is  installed,  is  reasonable. 
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The  specifications  in  question  require  certain  details  of  con- 
struction which  do  nut  in  any  material  way  affect  the  efficiency 
of  the  cabinet,  such,  for  instance,  as  the  requirement  of  a  snap- 
lock  interchangeable  end  as  distinguis^hod  from  a  slide  inter- 
changeable end ;  end  hinge  door  in  preference  to  side  hinge ;  thi' 
requirement  of  concentric  and  ^*U"  knockouts  in  preference  to 
the  ordinal^  kind,  and  the  requirement  as  to  size  to  the  fraction 
of  an  inch.  A  variance  in  any  of  these  particulars  might  well  be 
held  to  be  immaterial  and  the  action  of  the  company  in  rcfusinsr 
to  connect  for  service,  to  be  unreasonable.  Any  specifications, 
however,  drawn  for  the  puriK)i>e  of  standardizing  equipment, 
must  necessarily  be  more  or  lei>s  arbitrary  in  certain  details. 

It  was  contended  on  behalf  of  the  petitioner  that  these  specifi- 
cations are  unreasonable  in  that  they  require  the  installation  of 
a  safety  cabinet  which  practically  excludes  the  use  of  any  cabinet 
(xeept  one  which  embraces  certain  features  which  are  covered  by 
patent  rights  and  are,  therefore,  in  efl:'ect,  closed  specifications. 
The  evidence  does  not  bear  out  this  contention. 

As  the  ostensible  purpose  of  the  proceeding  is  to  compel 
respondent  to  furnish  current  through  the  safety  cabinet  fur- 
nished by  petitioner,  the  evidence  submitted  was  necessarily  con- 
fined to  that  question  and  does  not,  therefore,  permit  of  sl  broad 
determination  as  to  the  reasonableness  of  the  specifications  iu 
their  application  to  all  appliances. 

The  equipment  through  which  petitioner  is  asking  for  service 
differs  in  a  number  of  respects  from  the  specifications  of  re- 
spondent in  the  features  hereinbefore  enumerated  and  particu- 
larly in  the  fact  that  it  is  materially  smaller  than  the  specifica- 
tions require.  This  latter  difference  is  important  in  respect  to 
service  and  maintenance. 

Xor  does  it  appear,  from  the  evidence  before  the  Board,  tliat 
the  specifications  complained  of  prevent  the  petitioner  from  se- 
curing in  the  open  market  at  a  reasonable  price  a  device  or 
equipment  which  will  meet  the  requirement  of  the  respondent. 

We  are,  therefore,  of  the  opinion  that  the  refusal  of  the  re- 
spondent company  to  supply  current  through  the  appliances  fur- 
nished by  the  petitioner  was  not  unreasonable  and  the  applica- 
tion will  be  denied. 

Board  of  Public  Utility  Commissiimers,  by  John  J.  Treacy, 

President,  Harry  V.  Osborne,  Harry  Baeharach. 
P.U.R.1921D.  ' 
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MARYLAND  PUBLIC  SESIVICE  COMMISSION. 

RE   CONSOLIDATED   GAS,   ELECTRIC  LIGHT   &   POWER 

COMPAXY. 

[Case  No.  1915,  Order  Xo.  6360.] 

Iteturn  —  Emergency  —  Chninsion  of  valuation. 

1.  The  valuation  of  public  utility  property  and  the  fixing  of  a  maxi- 
mum permissible  rate  of  return  upon  surh  value,  is  not  necessary  in 
an  emergency  rate  proceeding,  but  the  justification  for  rates  must  be 
founded  upon  operating  results  and  the  existing  conditions  with  which 
the  company  is  confronted. 

Vomniissions  — >  Effect  of  approving  expansion  «  Future  proceeding, 

2.  The  approval  by  a  Commission  of  the  acquisition  of  additional 
property  by  a  public  utility,  the  cash  payment  for  which  resulted  in  an 
emergency  catling  for  higher  rates,  does  not  preclude  the  Commission 
from  considering  the  fact  that  the  cash  payment  played  a  prominent 
part  in  the  depleted  condition  of  the  cash  resources  of  the  company. 

Metum  —  Emergency  —  What  constitutes, 

3.  The  necessity  for  meeting  large  capital  obligations  including 
the  retiral  of  notes  and  necessary  construction,  was  held  to  create  an 
emergency  calling  for  higher  rates. 

Return  —  Gas  —  Emergency, 

4.  Gas  rates  were  fixed  in  an  emergency  .proceeding  at  an  amount  to 
produce  a  return  of  over  8  per  cent. 

Retuim  —  Economic  advantages  —  Consumers  to  benefit, 

5.  The  availability  of  a  cheap  source  of  supply  should  react  to  the 
benefit  of  the  consumers  of  a  gas  and  electric  company. 


Commissions  «  Investigations  —  Rresentation  of  evidence. 

Discussion  of  the  advantages  of  an  independent  investigation  ef- 
fected by  Commission  experts,  p.  707. 
Valuation  «  Watered  stocJcs  and  bonds  —  Effect, 

Discussion  of  the  effect  of  watered  stocks  and  bonds  upon  the  valua- 
tion of  a  public  utility,  p.  717. 
Rates  —  Standards  «  Oas  —  Table  of  amounts. 

Table  showing  gas  rates  and  standards  existing  in  various  cities, 
p.  718. 
Return  —  Abnormal  conditions  —  Bublic  utilities. 

Discussion  of  the  right  of  a  public  utility  to  receive  a  fair  return 
during  times  of  depression,  p.  719. 
Return  «  Reasonableness  —  Attraction  of  capital. 

Discussion  of  the  cost  of  money  and  the  necessity  for  attracting 
capital  to  a  public  utility,  p.  721. 
Valuation  —  Boole  c€>st  ^  Determination. 

Discussion  of  the  determination  of  the  book  cost  of  a  public  utility, 
p.  723. 
P.U.R.1921D.  45 
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Service  —  Oas  —  Standards, 

DiscuBsion  of  the  Btandard  requirements  of  gas,  p.  725. 

(Wliitman,  Commissioner,  dissents.) 

[June  30,  1921.] 

Investigation  of  the  rates,  charges,  service,  property,  and 
affairs  of  a  gas  and  electric  company;  temporary  increased  gas 
rates  authorized. 

Appearances:  Joseph  S.  Goldsmith,  Assistant  General  Coun- 
sel; Allan  A.  Davis,  Deputy  City  Solicitor  for  the  Mayor  and 
City  Council  of  Baltimore ;  Hon.  William  J.  Ogden,  Counsel  for 
the  City-wide  Congress;  Lin  wood  L.  Clark,  Counsel  for  the 
Baltimore  Federation  of  Labor  and  the  New  Annex  League;  J. 
Wallace  Bryan,  Counsel  for  the  Secondary  Gas  Rate  Consumers' 
Association;  Charles  Markell,  of  counsel  for  the  Consolidated 
Gas  Electric  Light  &  Power  Company  of  Baltimore. 

By  the  Commission: 

[After  a  recital  of  various  previous  proceedings  of  the  same 
company  the  Commission  continued.] 

From  this  brief  summary  it  is  seen  not  only  that  the  Consoli- 
dated Company  has  been  a  frequent  visitor  to  the  Commission 
during  the  past  few  months,  but  that  the  Commission  has  uni- 
formly and  promptly  given  relief  whenever  it  found  that  relief 
was  necessary. 

The  Commission  fully  realizes  that  rate  cases  should  be  heard 
as  promptly  as  the  available  facilities  will  permit,  as  the  delay 
incident  to  protracted  hearings  naturally  has  an  effect  which  is 
far  from  desirable  upon  the  company,  its  securities,  and  its 
patrons.  In  order  to  eliminate  as  far  as  possible  the  disturbing 
and  disorganizing  conditions  ordinarily  resulting  from  the  usual 
procedure,  and  at  the  same  time  to  avoid  the  battles  between  ex- 
j>erts  employed  by  the  contending  sides,  the  Commission,  upon 
the  receipt  of  the  Consolidated  Company's  application  of  March 
10,  1921,  directed  its  engineers  to  proceed  to  make  an  appraisal 
and  valuation  of  the  property  of  the  Consolidated  Company,  and 
instructed  its  accountants  to  make  an  examination  of  the  books, 
accounts,  and  records  of  the  Consolidated  Company.  These  ex- 
aminations are  now  in  progress  and  they  are  proceeding  as  rapid- 
ly as  the  facilities  and  organization  of  the  Commission  permit. 

r.U.R.1921D. 
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The  plan  being  pursued  by  the  Commission  of  having  an  inde- 
pendent investigation  conducted  by  its  own  experts  should  result 
in  the  end  in  expediting  the  case  and  the  final  determination 
thereof,  and  what  is  still  more  important,  it  should  have  the 
effect  of  putting  before  the  Commission  all  the  facts  and  figures 
obtained  by  disinterested  engineers  and  accountants.  Money 
will  be  saved  by  both  the  Consolidated  Company  and  the  public, 
and  the  long  drawn  out  battle  between  partisan  experts  and  pro- 
fessional witnesses  will  be  obviated.  It  is  the  belief  of  the  Com- 
mission that  this  form  of  investigation  is  the  most  satisfactory 
from  the  standpoint  of  the  public,  for  the  reason  that  the  unor- 
ganized consumers  directly  concerned  with  the  rate  investigation 
and  intimately  affected  by  the  outcome  thereof,  cannot  hope  to 
compete  with  the  utility  in  the  employment  of  experts. 

Emergency  and  Why. 

The  application  for  temporary  relief,  filed  on  May  14th,  1921^ 
was  set  for  hearing  on  May  27,  1921,  by  Order  No.  6299  entered 
on  May  19,  1921,  and  hearings  on  the  application  continued  un- 
til June  24th,  occupying  in  all  thirteen  days.  June  27th,  28th, 
and  29th  were  devoted  to  arguments  of  counsel.  During  the 
course  of  the  trial  numerous  exhibits  were  filed  by  the  Consoli- 
dated Company,  some  of  which  were  prepared  at  the  instance  of 
counsel  representing  the  protestants,  and  still  otfier  exhibits  were 
prepared  and  filed  by  the  protestants. 

Many  of  the  exhibits  filed  and  much  of  the  testimony  intro- 
duced are  of  more  direct  bearing  upon  the  application  for  a  per- 
manent increase  in  rates  than  they  are  upon  the  application  for 
immediate  relief.  To  that  extent  they  will  be  considered  by  the 
Commission  when  the  major  case  conies  on  for  trial. 

As  the  Commission  views  it,  there  are  three  outstanding  fac- 
tors which  collectively  go  to  constitute  the  emergency  which  the 
Consolidated  Company  claims  now  confronts  it,  and  by  reason 
of  which  condition  it  seeks  a  temporary  and  immediate  rate  in- 
crease. 

1.  The  falling  off  of  the  Sparrows  Point  gas  supply. 

2.  The  recent  purchase  of  the  Pratt  Street  Power  House  of 
the  United  Railways  &  Electric  Company  of  Baltimore,  involv- 
ing a  cash  outlay  of  $1,250,000  by  the  Consolidated  Company, 
P.U.R.l»2lD. 
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3.  The  pressing  necessity  for  a  considerable  amount  of  ne^ir 
financing  by  the  Consolidated  Company,  and  the  high  cost  of  se- 
curing the  capital. 

Aside  from  these  three  primary  considerations,  the  fact  that 
certain  branches  of  the  more  profitable  electric  business  of  the 
(Consolidated  Company  show  a  considerable  falling  off  in  recent 
months,  due  to  the  general  business  depression  now  prevailing* 
also  goes  to  determine  the  emergency. 

[1]  In  looking  to  see  whether  or  not  the  condition. of  the  Con- 
solidated Company  is  such  as  to  require  iumiediate  relief  pend- 
ing the  conclusion  of  the  investigation  by  the  Commission  upon 
the  application  for  a  permanent  increase  in  gas  rates  and  the  de- 
termination of  such  application,  the  Commission  must  of  neces- 
sity look  at  the  business  and  affairs  of  the  company  as  a  whole 
and  the  Commission  believes  that  it  would  be  improper  in  con- 
sidering the  present  application  to  confine  itself  to  one  branch  of 
the  business.  Therefore,  if  the  Commission  finds  that  there  is 
need  for  immediate  and  temporary  relief,  it  must  do  so  in  the 
light  of  the  operating  results  shown  to  obtain  in  the  business  as  a 
whole,  and  with  due  regard  to  the  necessity  of  securing  new  cap- 
ital by  the  Consolidated  Company  to  refund  its  maturing  obliga- 
tions and  to  provide  funds  for  necessary  additions  to,  and  exten- 
sions of,  both  its  gas  and  electric  plants  and  distributing  systems. 
Were  this  preseftit  application  one  requiring  an  exact  determina- 
tion by  the  Commission  of  the  value  of  the  property  of  the  Con- 
solidated Company  and  the  fixing  by  the  Commission  of  a  rate  to 
produce  an  ascertained  return  upon  such  valuation,  the  conclu- 
sion of  the  Commission  respecting  this  point  might  well  be  dif- 
ferent. However,  neither  the  establishment  of  the  value  of  the 
property  nor  the  fixing  of  a  maximum  permissible  rate  of  return 
upon  such  value  is  here  necessary.  If  interim  relief  is  necessary, 
its  justification  must  be  founded  upon  operating  results  and  the 
existing  conditions  with  which  the  company  is  confronted.  The 
Consolidated  Company  is  a  going  concern,  and  the  Commission 
must  and  will  take  such  action  and  grant  such  relief  (if  neces- 
sary) as  will  continue  it  as  a  going  concern. 

There  are  many  uncertain  elements  which  enter  into  the  esti- 
mates of  operating  results  of  any  public  utility,  but  in  the  case 
of  the  Consolidated  Company  there  are,  in  addition  to  the  ordi- 
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nary  tmcertainties,  two  important  and  varying  factors  which  di- 
rectly concern  the  operating  expeiises  of  the  company,  and  over 
which  factors  it  has  little  or  no  control.  The  Conunission  refers 
to  the  supply  of  Sparrows  Point  gas  and  the  supply  of  hydro 
electric  energy  from  McCall's  Ferry.  By  considering  the  busi- 
ness as  a  whole,  partial  and  temporary  failure  of  the  supply  of 
one  of  these  items  may  be  offset  by  an  unexpected  increase  in 
the  supply  of  the  other.  For  example,  in  case  No,  1519,  sup>a, 
the  Consolidated  Company  filed  exhibits  showing  the  daily  aver- 
age receipts  of  hydroelectric  energy  and  Sparrows  Point  gas  to 
be  473,009  kilowatt  hours  and  7,000,000  cubic  feet,  respectively. 
During  the  period  covered  by  the  estimates  the  actual  daily  re- 
ceipts were  678,192  kilowatt  hours  and  5,299,055  cubic  feet.  In 
this  instance,  the  receipt  of  43  per  cent  more  hydroelectric  en- 
ergry  than  was  estimated  served  to  offset  the  shortage  of  25  per 
cent  in  the  estimated  supply  of  coke  oven  gas,  thus  tending  to  sta- 
bilize operating  costs  during  the  period. 

At  the  time  of  the  making  of  the  estimates  which  were  con- 
sidered by  the  Commission  in  determining  rates  for  the  Con- 
solidated Company  for  the  present  year  (Order  No.  5872, 
P.XJ.R.1921A,  636),  it  was  assumed  that  the  amount  of  coke 
oven  gas  received  from  Sparrows  Point  would  be  16,000,000 
cubic  feet  per  day  and  that  the  gas  would  have  a  heating  value 
of  508  B.T.U.  whereas,  up  to  this  time,  the  average  for  the  cur- 
rent year  has  been  but  8,312,486  cubic  feet  per  day,  and  the 
weighted  average  heating  value  of  the  gas  received  only  382 
B.T.U.  This  partial  failure  of  the  Sparrows  Point  supply  has 
been  offset  somewhat  by  the  drop  in  the  price  of  oil  since  the  es- 
limates  were  made  in  the  late  fall  of  1920,  but  the  loss  to  the 
Consolidated  Company  by  reason  of  the  shortage  of  the  coke 
oven  gas  is  much  greater  than  the  gain  to  it  by  reason  of  the  fall- 
ing oil  market.  The  amount  of  coke  oven  gas  received  is  such 
an  important  factor  in  determining  the  cost  of  the  gas  in  the 
holder  that  the  falling  off  of  the  Sparrows  Point  supply  has 
more  than  overcome  any  savings  which  might  otherwise  have 
been  realized  through  declining  prices  of  certain  materials  enter- 
ing into  the  manufacture  of  gas,  and  is  largely  responsible  for 

the  higher  cost  of  gas  in  the  holder  this  year. 
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[2]  Several  months  ago  the  Consolidated  Company  purchased 
the  Pratt  street  power  house  of  the  United  Railways  and  Elec- 
tric Company  of  Baltimore  and  paid  therefor  in  cash  $1,250,000 
and  gave  its  one  year  note  for  $2,760,000  for  the  balance  of  the 
purchase  price  of  $4,000,000.  While  the  Commission  gave  its 
approval  to  this  transaction,  believing  that  it  would  be  of  imme- 
diate benefit  to  the  railway  company  and  of  ultimate  benefit  to 
the*  Consolidated  Company,  it  is  not  now  precluded  from  calling 
attention  to  the  fact  that  the  cash  payment  on  account  of  the  pur- 
chase of  the  power  house  plays  a  prominent  part  in  the  present 
depleted  condition  of  the  cash  resources  of  the  Consolidated  Com- 
pany, and  that  the  need  for  refunding  the  one  year  note  places 
an  additional  burden  upon  the  company  in  the  matter  of  financ- 
ing. Needless  to.  say,  when  the  approval  of  the  Commission  was 
sought,  its  attention  was  not  directed  to  the  obvious  part  which 
this  transaction  played  in  helping  to  create  the  emergency  of 
but  two  months  later. 

[3]  It  is  shown  that  the  Consolidated  Company  has  $8,253,- 
100  of  5  per  cent  five  year  notes  maturing  on  l^ovember  15, 
1921,  and  as  it  has  no  funds  with  which  to  retire  them,  some  ar- 
rangement for  refunding  them  must  be  made.  In  addition,  $14,- 
410,000  must  be  provided  to  take  care  of  construction  and  other 
requirements  during  the  remainder  of  1921  and  during  1922, 
this  amount  including  a  balance  of  $2,750,000  on  account  of  the 
purchase  of  tlie  Pratt  street  power  house.  Arrangements  for  all 
of  this  financing  must  be  made  before  November  15th  next,  ac- 
cording to  the  Consolidated  Company,  and  in  addition  the  com- 
pany has  short-term  notes  of  the  aggregate  face  vahic  of  $10,000,- 
000  maturing  on  August  1,  1922.  The  total  amount  of  new 
capital  to  be  secured  during  this  year  and  the  next  is  shown  to 
aggregate  $43,916,148,  which  amount  includes  the  estimated 
construction  requirements  during  the  ensuing  year  (1923)  as 
well  as  the  discount  and  commission  on  the  new  security  issues, 
estimated  at  8  per  cent.  Unfortunately,  but  it  is  nevertheless 
true,  the  utility  must  do  its  financing  when  it  is  necessary  to  pro- 
>'ide  funds  either  to  meet  maturing  obligations  or  to  make  addi- 
tions and  extensions  to  meet  the  demands  for  additional  service 
in  the  community  served,  and  cannot  itself  select  the  time  of 
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Fiicli  financing.  As  the  late  Commissioner  Legg  so  aptly  said  in 
the  opinion  of  December  10,  1920,  [IMT.R.1921A,  636,  646]  : 

'^The  development  and  growth  of  any  business  of  industry  re- 
quires capital,  and  financing  must  of  necessity  precede  construc- 
tion. Money  is  a  commodity  of  world-wide  demand  and  seeks 
the  market  affording  the  highest  return.  In  addition  to  this  re- 
turn reasonable  safety  of  the  investment  is  demanded. 

It  is  the  claim  of  certain  capitalists  and  bankers  that  public 
utilities  in  general  have  not  proved  lucrative  or  even  safe  invest- 
ments and  it  is  charged  that  this  is  due  in  no  small  measure  to 
franchise  rates,  hostile  legislation,  and  narrow  visioned  regu- 
latory bodies  and  communities,  which  have  failed  to  provide  for 
the  legitimate  needs  of  the  utilities,  so  that  today  investors  are 
unwilling  to  take  security  offerings  of  public  utilities  except  at 
heavy  discounts  and  high  interest  rates.  The  Commission  feels 
that  much  of  the  blame  which  is  laid  at  the  door  of  regulation  is 
due  to  other  causes,  and  certainly  in  no  event  can  the  difficulties 
encountered  by  public  utilities  in  financing  at  the  present  time  be 
attributed  to  regulation,  as  the  same  difficulties  are  being  ex- 
perienced by  all  industries,  regardless  of  their  nature.  There 
are  certain  economic  conditions  which  cannot  be  remedied  by 
ic'gulatory  bodies  such  as  this. 

The  gas  company  finds  additional  capital  necessary  to  provide 
for  its  immediate  needs.  A  well  defined  program  calls  for  $40,- 
000,000  to  pay  for  needed  extensions  of  its  system  and  to  refund 
various  obligations  maturing  in  the  next  five  years,  and  of  this 
amount  $7,000,000  must  be  secured  within  the  next  few  weeks. 

This  company  has  regularly  earned  the  interest  on  its  out- 
standing bonds  and  paid  dividends  to  its  stockholders  for  many 
years  past,  but  has  not  accumulated  a  surplus  of  any  consider- 
able amount.  The  capital  required  for  the  growth  and  develop- 
ment of  the  Company  cannot  be  secured  at  the  present  time  un-. 
less  the  investing  public  is  assured  that  rates  will  be  authorized, 
which  will  insure  safety  of  investment  and  continuity  of  return. 

This  assurance  the  investing  public  is  entitled  to  receive,  so 
long  as  thQ  Company  is  intelligently  and  economically  operated, 
the  rates  charged  the  public  just  and  reasonable,  and  the  service 
safe  and  adequate.'' 
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The  Commission  is  convinced  that  the  condition  of  the  Con- 
solidated Company  is  now  such  as  justifies  the  granting  of  im- 
mediate relief.  At  the  same  time,  however,  the  Commission  feels 
called  upon  to  say  that  while  it  believes  that  the  utility  should 
take  its  customers  and  the  public  generally  into  its  confidence, 
and  should  lay  before  them  all  facts  which  concern  a  situation 
in  which  both  the  community  and  the  company  have  a  vital  inter« 
est,  it  nevertheless  feels  that  the  Consolidated  Company  has  gone 
to  unnecessary  extremes  in  disparaging  the  extent  of  its  own  re- 
sources, and  it  is  the  opinion  of  the  Commission  that  no  useful 
purpose  has  been  subserved  thereby. 

Nor  can  the  Commission  let  pass  unchallenged  either  the  in- 
timation in  the  petition  now  being  considered  that  the  Consoli- 
dated Company  considers  that  it  has  the  right  to  initiate  rates 
despite  outstanding  orders  of  the  Commission,  or  the  implied 
intention  on  its  part  to  exercise  such  right  should  the  Commis- 
sion not  see  fit  to  grant  the  relief  asked  for  in  the  petition.  The 
Commission  administers  the  Act  as  it  sees  it  and  anyone  ag- 
grieved by  any  action  on  its  part  has  his  remedy  in  the  courts, 
end  the  utilities  have  not  heretofore  hesitated  to  resort  to  the 
courts  for  relief  from  orders  of  the  Commission  when  they  have 
felt  that  their  constitutional  rights  have  been  invaded  by  any 
such  orders. 

Rate  to  be  Allowed. 

In  the  first  case  wherein  the  Commission  fixed  gas  and  electric 
rates  for  the  Consolidated  Company  (4  Md.  P.  S.  C.  89),  it 
found  the  value  of  the  property,  plant,  and  easements  to  be  $24,- 
797,094,  as  of  June  30,  1912,  to  which  was  added  working  cap- 
ital of  $1,620,320,  making  the  total  value  $26,417,414.  With 
allowances  for  the  yearly  additions  to  property  and  plant,  and 
with  increased  allowances  for  working  capital  in  accordance  with 
the  growth  of  the  gross  business,  but  with  no  additional  allow- 
ance for  easements,  the  comparable  figure  for  each  of  the  suc- 
ceeding years,  with  the  return  and  the  rate  thereof  on  the  average 
for  each  year,  is  shown  by  the  exhibits  to  be: 
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Year  Ended 

Value  at  End 
of  Year. 

Return. 

Rate  of 

Return 

(Per  Cent). 

.June  30th,  1912 

$26,417,414.00 
28,778,629.00 
30,414,535.00 
31,691,531.00 
33,704,147.00 
36,904,087.00 
41,263,818.00 
48,262,066.00 
53,264,257.00 
58,151,087.00 

$2,366,873.00 
2,691,793.00 
2,307,075.00 
2/679,990.00 
2,899,151.00 
3,118,644.00 
3,228,005.00 

8.96 

-June  30th,  1933 

9  75 

June  30th,  1914 

7.80 

June  3eth,  1915 

8.31 

-Tune  30th,  1916 

8  87 

June  30th,  1917 

883 

June  30th,  1918 

ft9A 

l>ec.    3l8t,  1919   

3,481,711.00            7.59 
3,881,667.00            7  65« 

Dec.    3lBt,  1920 

Dec.    31st,  19211   

3,619,572,00            6.0O8 

1  Eight  months  estimated. 

8  If  operating  reserve  of  $205,880  is  included  in  return,  the  rate  is  8.05%'. 
8  If  the  above  operating  reserve  is  used  to  offset  the  higher  operating 
costs  of  1921,  the  rate  becomes  6.86%. 

These  figures  are  used  merely  to  illustrate  the  decreasing  rate 
of  return,  and  are  not  given  as  indicating  any  determination  by 
the  Commission  of  the  fair  value  of  the  property  of  the  Consoli- 
dated Company.  In  each  ease,  the  reserves  for  depreciation  and 
contingencies  have  been  deducted  before  arriving  at  the  return. 

The  net  earnings  for  the  year,  on  the  basis  of  the  estimates  sub- 
mitted, will  fall  short  of  the  atnount  necessary  to  meet  the  fixed 
charges  and  the  dividend  on  the  common  stock  at  the  rate  of  8 
per  cent  per  annum  (which  is  the  rate  that  has  been  paid  since 
April  1,  1917)  by  $566,461.  In  the  previous  year,  after  pro- 
viding for  fixed  charges  and  dividends,  the  balance  was  $237,832, 
and  if  to  this  amount  had  been  added  the  operating  reserve 
of  $205,880,  the  amount  would  have  been  $443,712.  On  the 
other  hand,  if  this  operating  reserve  is  considered  as  carried 
forward  to  the  year  1921,  (and  according  to  the  petition  herein 
this  reserve  was  so  carried  forward),  and  if  it  is  used  to  offset 
the  higher  operating  costs  of  1921,  the  shortage  of  $566,461  is 
reduced  to  $360,580. 

[4]  This  means  that  if  dividends  are  to  be  paid  and  a  balance 
to  surplus  realized  equal  to  that  of  last  year,  additional  net 
revenues  must  be  obtained  to  the  extent  of  approximately  $600,- 
000.  If  such  amount  be  added,  the  rate  of  return  for  the  year 
becomes  7.94  per  cent,  making  allowance  for  the  operating  re- 
serve created  in  1920,  and  7.57  per  cent  without  such  allowance. 
The  Commission  in  fixing  rates  must  do  so  for  the  future,  and  it 
will,  therefore,  be  proper  to  consider  what  a  rate  designed  to 
P.U.R.1921D. 
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produce  an  increase  of  $600,000  during  the  last  six  months  of 
the  year  would  have  produced  if  such  rate  had  been  in  effect  dur- 
ing the  whole  year.  Due  to  higher  Federal  taxes  on  the  greater 
net  revenue,  the  additional  net  amount  realized  for  the  year 
would  be  approximately  $1,100,000,  compared  with  $600,000 
for  the  six  months,  Tlie  rate  of  return  for  the  year  would  be 
8.84  per  cent  using  the  operating  resen-e,  and  8.47  per  cent  with- 
out the  reserve.  The  Commission  concludes  that  it  should  estab- 
lish rates  designed  to  produce  an  amount  approximating  $600,- 
000  for  the  six  months'  period,  or  at  the  rate  of  $1,100,000 
net  for  one  year. 

Having  determined  the  ai)proximate  amount  necessary  to  be 
obtained  through  increased  rates,  the  problem  naturally  presents 
itself  of  distributing  the  increase  among  the  several  classes  of 
patrons  so  that  each  class  will  bear  its  proper  share  of  the  whole. 
The  question  of  what  portion  of  the  increase  should  fall  upon 
those  using  gas  sold  at  secondary  or  equivalent  ra:tes  is  one  which 
to  some  extent  is  affected  by  distinct  considerations  which  ap- 
pear to  the  Commission  as  deserving  of  particular  mention.  It 
is,  of  course,  true  that  these  rates  must  be  commensurate  with 
the  production  cost  of  gas,  and  that  consumers  taking  advant-age 
of  the  opportunity  which  they  afford  of  making  wider  use  of  gas 
for  domestic,  commercial  and  industrial  purposes,  must  bear 
their  fair  share  of  the  entire  cost  of  service  to  the  public.  The 
Commission  is,  however,  aware  of  the  fact  that  in  reliance  upon 
the  rates  thus  voluntarily  established,  and  as  a  result  of  efforts 
made  by  the  Consolidated  Company  in  the  course  of  a  vigorous 
campaign  to  develop  its  business,  a  large  number  of  persons  pur- 
chased appliances  and  made  other,  material  expenditures  inci- 
dental to  obtaining  gas  service.  Subject  to  the  limitations  inher- 
ent in  tlie  principles  above  announced,  the  Commission  is  of  the 
opinion  that  those  customers  should  be  protected  against  loss  that 
might  result  from  actual  or  virtual  abolition  by  the  Consolidated 
Company  of  the  differential  rates.  Therefore,  having  in  mind 
the  fact  that  all  of  such  rates  have  been  increased  to  the  extent  of 
15  cents,  and  some  to  the  extent  of  25  cents,  since  their  estab- 
lishment, the  Commission  has  reached  the  conclusion  that  the 
charge  for  gas  sold  at  primary  rates  should  be  increased  17  cents 

per  thousand  cubic  feet,  and  that  the  charge  for  gas  sold  at 
P.U.R.1921D. 
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secondary  or  equivalent  rates  should  be  increased  10  cents  per 
thousand  cubic  feet.  This  increase,  applied  to  the  estimated 
total  output  for  the  year,  would  produce  an  average  rate  of  about 
88  cents  per  thousand  cubic  feet. 

The  Commission,  in  fixing  the  temporary  rates  for  gas,  has 
endeavored  to  consider  the  problem  from  every  angle  and  with 
due  regard  to  the  rights  and  interests  of  all  concerned.  Its  con- 
clusion has  been  reached  after  careful  consideration,  and  it  here 
takes  the  opportunity  again  to  emphasize  the  importance  to  the 
whole  community  of  keeping  the  company  in  a  sound  condition 
financially,  not  only  that  it  may  continue  to  render  service  to  its 
present  customers,  but  that  it  also  may  increase  its  facilities  to 
meet  the  increasing  demands  for  service.  The  intensive  cam- 
paign to  promote  industrial  development  of  Baltimore  and  the 
extensive  projects  which  the  public  improvement  commission  and 
the  municipal  government  now  are  contemplating  for  the  de- 
velopment of  the  large  territory  recently  annexed  to  the  city  ac- 
centuate the  importance  of  the  Consolidated  Company  being  in  a 
position  to  finance  the  large  extensions  which  it  must  necessarily 
make  in  order  to  keep  pace  with  the  industrial  and  home  build- 
ing growth  in  this  community. 

[5]  Baltimore  has  a  natural  advantage  in  that  it  is  near  the 
coal  supply,  and  in  addition  to  this  natural  advantage,  it  also 
enjoys  certain  economic  advantages  by  reason  of  the  availability 
of  both  the  hydroelectric  energy  from  McCall's  Ferry  and  the 
byproduct  coke  oven  gas  from  Sparrows  Point.  It  is  to  the  cred- 
rt  of  the  Consolidated  Company  that  it  has  been  able  to  obtain 
ojid  develop  both  of  these  sources  of  supply,  and  its  oflicers  are  to 
be  commended  for  their  foresight  and  judgment  in  this  respect. 
Nevertheless,  the  users  of  both  gas  and  electricity  should  share 
in  the  benefits  resulting  from  these  advantages.  It  is  largely 
by  reason  of  these  advantages  that  it  has  been  possible  to  main- 
tain rates  for  gas  and  electricity  lower  than  the  rates  for  like 
service  in  other  cities  throughout  the  country,  and  even  with  the 
increased  rates  for  gas,  the  patrons  will  continue  to  share  in 
these  economic  benefits. 
Investigation  of  Quantity  and  Value  by  Disinterested  Experts. 

In  1016,  the  Commission  abolished  the  candle  power  standard 
of  gas,  substituting  the  heating  value  requirement.  By  succes- 
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sive  steps,  this  standard  has  been  reduced  until  today  the  gas 
supplied  in  Baltimore  contains  500  B.T.U.  per  cubic  foot, — one 
of  the  lowest  standards  in  effect  in  the  United  States.  The  com- 
pany contends  that  the  use  of  gas  of  a  higher  standard  would 
involve  economic  waste  and  unnecessary  expense  to  the  public. 
It  is  true  that  the  manufacturing  cost  of  gas  varies  with  its  heat- 
ing value.  The  Commission,  nevertheless,  is  confronted  with 
the  task  of  determining  the  heating  value  which  the  consumer 
can  utilize  most  efficiently.  Many  complaints  have  been  made 
regarding  the  quality  of  gas  now  being  supplied,  and  notwith- 
standing the  fact  that  the  company  has  remedied  the  conditions 
which  gave  rise  to  most  of  them,  there  is  a  feeling  that  the  pres- 
ent heating  value  requirement  is  too  low,  that  bills  are  higher 
than  they  were  under  the  standard  formerly  in  force,  and  that 
even  with  the  use  of  mantles,  satisfactory  light  cannot  be  ob- 
tained. To  meet  this  situation  the  Commission  has  arranged  and 
the  company  has  agreed  to  finance  an  investigation  by  the  United 
States  Bureau  of  Standards  to  determine  the  relative  usefulness 
of  gas  various  heating  values.  This  investigation  will  be  begun 
within  the  next  two  weeks  and  the  Commission  will  avail  itself 
of  the  results  of  the  investigation  in  reaching  its  conclusion  as 
to  what  standard  is  best  adapted  to  the  needs  of  Baltimore. 

An  order  will  be  entered  in  accordance  with  the  conclusions 
herein. 

Public  Service  Commission  of  Maryland,  Commissioners 
Maloy  and  Harper. 

Whitman,  Commissioner,  (dissenting) : 

I  agree  with  the  opinion  of  my  colleagues  in  all  the  matters  set 
forth  therein,  excepting  as  to  the  question  of  the  primary  rate. 
Days  and  nights  of  laborious  study  have  been  given  by  the  Com- 
mission to  the  evidence  and  the  exhibits  in  an  effort  to  ascertain 
the  true  facts  of  the  case.  It  is  with  great  reluctance  that  I 
finally  differ  w^ith  my  colleagues,  not  as  to  principle,  but  as  to  the 
amount  of  the  increase  in  primary  gas  rate  to  which  the  Con- 
solidated Gas  Electric  Light  &  Power  Company  is  fairly  entitled 
between  the  first  of  July  and  the  time  when  a  decision  can  be 
leached,  after  a  full  consideration  of  all  the  complex  affairs  oi 
both  the  gas  and  electric  branches  of  the  business  and  its  sub- 
sidiary companies,  as  to  the  fair  rates  on  a  fair  valuation  of  the 
properties  of  the  company  for  both  gas  and  electricity.     T  am 
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corrvinced  that  the  company  is  entitled  to  the  full  25-cent  in- 
crease in  the  primary  rate  for  gas  asked  for  in  its  petition.  The 
facts  and  reasons  for  reaching  this  decision  are  briefly  set  forth 
in  the  following  opinion : 

Watered  Stocks  and  Bonds. 
A  number  of  intelligent  and  capable  business  men  believe  that 
the  gas  rate  is  increased  to  pay  interest  on  a  great  amount  of  wa- 
ter in  the  stocks  and  bonds  of  the  company.  At  the  present 
time,  the  amount  of  stocks  and  bonds  a  company  has  outstand- 
ing is  given  practically  no  consideration  in  the  making  of  rates 
for  a  public  utility.  The  law  says  that  a  utility  is  entitled  to  a 
fair  rate  of  return  on  a  fair  valuation  of  the  property.  So,  prac- 
tically, the  only  two  things  to  be  determined  are  first,  the  fair 
value  of  the  property  and  second,  the  fair  rate  of  return  on  the 
percentage  of  the  fair  value  to  which  the  utility  is  legally  enti- 
tled. In  1912,  an  investigation  of  the  value  of  both  the  gas 
and  electric  properties  was  determined  to  be  $24,797,094,  and  in 
the  opinion  handed  down  by  the  Commission  at  that  time  thfe 
fair  rate  was  determined  to  be  8  per  cent.  With  these  two  factors 
determined  and  the  number  of  thousands  of  cubic  feet  of  gas 
and  kilowatt  hours  produced  and  sold  during  a  year,  the  rates 
for  both  gas  and  electricity  were  established. 

It  will  be  seen  from  this  method  of  determining  the  rates  for 
utilities  that  the  amount  of  watered  stocks  or  bonds  is  given  no 
consideration  in  rate-making  methods  of  today,  and,  if  interest  is 
paid  on  watered  stocks  and  bonds,  it  must  come  out  of  the  rate 
based  on  the  value  of  the  property  with  no  consideration  whatso- 
ever given  to  the  amount  of  the  stocks  and  bonds. 
Condition  of  the  Company. 
The  condition  of  the  Consolidated  Gas  Electric  Light  &  Power 
Company  at  the  present  time  is  quite  typical  of  utilities  not  only 
in  Maryland  but  all  over  the  country.-  The  principal  difference 
is  that  most  other  utilities  such  as  gas  companies,  street  railroad 
companies,  and  telephone  companies  have  gotten  substantial  in- 
creases in  their  rates  of  in  some  cases  over  one  hundred  per  cent, 
while  the  gas  company  has  increased  only  its  secondary  rate  from 
35  cents  to  60  cents  per  thousand  cubic  feet,  which  amounts  to  an 
increase  of  approximately  5  cents  on  the  total  output  for  this 

year. 
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The  primary  rates  of  the  gas  companies  in  twenty-six  of  the 
principal  cities  of  tlie  United  States  have  been  increased  from  10 
to  90  per  cent,  the  average  increase  being  45.5  per  cent.  Many 
of  these  companies  have  also  decreased  the  B.T.U.  standards  as 
lias  been  done  in  Baltimore  and  some  also  secure  a  large  part  of 
their  gas  from  coke  ovens  in  the  same  way  that  Baltimore  se- 
<aircs  a  part  of  its  gas  from  the  coke  ovens  at  Sparrows  Point. 
The  following  table  shows  this  rate  in  a  number  of  eastern  cities 
at  present,  as  they  were  in  1916,  and  the  B.T.U.  standards  at 
present  and  in  191G,  and  the  percentage  of  coke  oven  gas 
supplied : 


City. 

Present 
Rate. 

1916 
Rate. 

Present 
B.T.U. 

1916B.T.U.'^^  ^Ga's^''" 

New   York,   N.   Y. 

1.50 

80 

22  C.  P. 

23.06  C.  P.l 

None 

Brooklyn,  X.  \'.  . . 

l.oO 

80 

22  C.  P. 

23.74  C.  P.l 

None 

Washington,  D.  C. 

1.25 

85 

600 

637.8 

None 

Newark,  N.  J.  . . . 

1.40 

90 

525 

i34.07% 

Providence,  R.  I.  . 

1.401 

85 

610 

600                50% 

Norfolk,  Va.  X.... 

1.40 

1.00 

576 

20  C.  P.l            None 

Albany,  N.  Y.   . . . 

1.50 

1.00    . 

585 

20  C.  P.l    :        None 

Chicago,  III 

1.19§ 

80     1 

565 

22  C.  P.l     21.04% 

Boston,  Mass.    . . . 

1.35 

80 

528 

650                29.3% 

Wilmington,  Del.. 

1.30 

95 

545 

600               1        None 

Atlanta,  Ga 

1.90 

1.00 

575 

618               1 35%  Coal  Gas 

Richmond,  Va.    . . 

1.30 

80 

550 

619               !21%  Coal  Gas 

1  Candle  power  standards. 

Philadelphia  is  the  only  large  city  which  has  had  no  increase, 
the  rate  there  being  $1.  The  testimony  shows  that  application 
has  been  made  in  that  city  for  immediate  relief. 

Not  only  have  the  large  cities  of  the  country  been  compelled  to 
pay  higher  gas  rates,  but  practically  all  the  gas  companies  in 
Maryland  have  greatly  increased  their  rates  as  is  shown  in  the 
following  table: 


Town. 

Present 
Rate. 

Old  Rate. 

Date  of  Old  Rate. 

Havre  de  Grace 

3.00 

2.50 

2.50 

2.40 

2.40 

2.40 

1.851 

IMi 

1.75 

1.501 

1.38 

1.50 
1.60 
1.50 
1.50 
1.25 
1.25 
1.50 
1.25 
1.00 
1.25 
1.25 

Prior  to  July     1,  1918. 
"     "  July      1,  1917. 
"     "  July      1,  1917. 

Chestertown    

Elkton    

Cambridfire    

"      "  June   20,  1920. 

Crisfleld     

«      "  July      1,  1917. 
"      "  Sept.     6.  1917. 
•*      «  Aug.      1,  1919. 
"     "  March  5,  1918. 
*'     "  June  25,  1920. 
"     "  April    1,  1918. 
«     «  June   18,  1920. 

Salisburv  

Hvattsville   

Frederick 

AnnRDolis    ...    .......... 

IIa£ferstown 

Georgetown   

lA  service  charge  addit 
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Not  oulv  has  it  been  necessary  to  increase  gas  rates  but  the 
people  in  Baltimore  are  thoroughly  familiar  with  the  raise  of 
.street  car  fares  from  5  to  7  cents,  and  without  analysing  the 
whole  telephone  schedule  the  writer  will  merely  mention  the 
telephone  rate  he  is  most  familiar  with,  i.  e.  the  increased  rate 
for  residential  phones  from  $4  per  month  to  $5.50  per  month. 
And  even  with  all  these  increases  many  of  the  utilities  through- 
out both  the  state  and  country  are  in  straitened,  not  to  say  pre- 
carious, financial  condition. 

If  the  business  of  the  Consolidated  Gas  Electric  Light  &  Pow- 
er Company  could  be  conducted  like  that  of  any  ordinary  indus- 
trial concern  by  closing  down  a  part  or  all  of  its  plant  during 
times  of  depression  and  cease  to  make  any  extensions  to  take 
care  of  new  customers,  or,  if  during  boom  times  such  as  we  have 
just  passed  through  the  company  could  increase  its  rates  and  earn 
u  large  surplus  to  carry  them  through  periods  of  depression, 
there  would  be  no  necessity  for  any  considerable  increase  at  the 
present  time.  However,  it  must  continue  to  extend  both  the  gas 
and  the  electric  services  and  it  must  secure  the  money  for  mak- 
ing these  extensions  amounting  to  millions  of  dollars  each  year. 
This  money  cannot  be  raised  through  taxes  nor  can  it  be  com- 
mandeered, but  it  must  be  voluntarily  contributed  as  an  invest- 
jnent  by  people  who  have  money  to  invest. 

The  following  table  shows  tlie  valuation  of  the .  company's 
properties  as  determined  in  1912  and  its  valuation  for  each  suc- 
ceeding year  determined  by  adding  the  cost  of  improvements  and 
extensions.  It  also  shows  the  net  earnings,  less  reserve  for  d^pre- 
ciation'and  operating  charges  to  contingency  reserve,  and  also  the 
rate  of  return  on  the  above  valuations : 


1012 
1913 
lfU4 
11)15 


Year. 


19]ti   

1917   

1918   

1919   

1920 

1921  (Estimated) 


Book  Value 

Net 

Kate 

of  Property. 

.Earnings. 

of  Return. 

$26,417,414 

$2,366,873 

8.96 

28,778,629 

2,691,793 

9.76 

30,414,535 

2,307,075 

7.80 

31.691,531 

2,627,819 

8.46 

33,704,147 

3,033.692 

9.28 

36,904,087 

3,408,291 

9.65 

43,455,143 

8,345,374 

8.56 

48,262,066 

3,830,283 

8.36 

53,264,257 

3,875,407 

7.63 

68,161,087 

3,619,672 

e.6o 
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It  will  be  seen  from  a  study  of  this  table  that  the  rates  from 
1912  to  1920,  inclusive,  have  varied  from  7.63  per  cent  to  9.75 
per  cent.  During  the  three  years,  1915,  1916,  and  1917,  or  im- 
mediately before  the  war,  the  average  rate  for  these  three  years 
was  9.13  per  cent.  The  estimated  rate  for  the  present  year  is 
C.51  per  cent,  which  is  2.63  per  cent  less  than  the  average  rate 
for  the  years  1916,  1917,  and  1918.  It  will  also  be  seen  that  al- 
though the  book  value  or  capital  invested  has  increased  by  over 
$21,000,000  between  1917  and  1921,  the  net  earnings  have  in- 
creased by  only  $210,000  which  is  only  1  per  cent  on  the  capital 
invested. 

The  following  table  shows  the  gross  income  per  thousand  cubic 
feet  of  gas  for  the  years  1912  to  1920,  with  an  estimated  income 
for  the  year  1921.  It  also  shows  the  total  cost  of  the  gas  during 
these  years  and  the  net  earnings — the  difference  between  the 
gross  income  and  total  cost. 


Year. 

Gross  In- 
come Per  M 
Cu.  Ft.  of 
Gas. 

Cost  of  Gaa 
Per  M. 

Net  Earn- 
ings Per  M. 

1912  

91.06 
91.19 
81.23 
82.15 
78.21 
72.65 
69.16 
71.96 
68.60 
68.63 

49.06 
60.71 
54.83 
63.33 
48.87 
46.21 
52.99 
62.49 
63.18 
68.63 

42.0 

1913   

40.48 

1914   

26.42 

1916  

28.82 

1916  

29.34 

1917 

26.34 

1918  

16.1 

1919   

9.47 

1920   

5.42 

1921   

3.69 

It  will  be  seen  that  in  the  three  years  1916,  1916,  and  1917, 
the  net  earnings  were  28.82,  29.34,  and  26.34  cents  per  thousand 
cubic  feet,  giving  an  average  of  28.16  cents  net  earnings  for  each 
thousand  cubic  feet  of  gas  sold.  In  1918,  this  net  earning,  owing 
to  increased  expenses,  was  reduced  to  16.16  cents.  In  1919,  it 
was  reduced  to  9.47  cents.  In  1920,  it  was  reduged  to  5.42  cents, 
while  for  the  six  months  ending  March  1,  1921,  these  net  earn- 
ings had  vanished  altogether  and  showed  a  loss. 

It  is  estimated  that  the  business  during  the  last  of  this  year 
will  improve  to  some  extent  and  that  the  total  earnings  for  the 
gas  business  per  thousand  cubic  feet  for  this  year  will  be  3.69 
cents.  In  other  words,  the  net  earnings  will  have  decreased  from 
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an  average  of  28,16  cents  per  thousand  cubic  feet  as  the  average 
for  the  three  years  prior  to  the  war,  to  3.69  cents  for  the  present 
year.  This  would  amount  to  $339,787  as  the  total  earnings  for 
the  gas  business  for  this  year,  while  it  is  estimated  that  the  sum 
of  money  necessary  to  pay  fi;ced  charges  and  dividends,  leaving 
nothing  for  surplus,  would  be  $1,777,515. 

The  Cost  of  Money. 

If  money  could  be  obtained  at  the  present  time  for  plant  ex- 
tensions as  cheaply  as  it  was  obtained  before  the  war,  it  would 
not  be  necessary  to  grant  as  large  an  increase  in  the  gas  rates  as 
I  believe  is  required  under  the  present  conditions.  A  tabula- 
tion of  the  bonds  and  notes  outstanding  against  the  company 
shows  that  the  average  cost  of  money  was  as  follows  from  the 
year  1912  to  1920,  with  the  estimated  cost  for  1921,  if  the  Com- 
pany is  able  to  raise  all  the  money  it  believes  is  required  to  take 
care  of  the  expanded  needs  of  the  Company  during  the  next  year : 

1914 ,-7 4.997r 

1915 5.13% 

1916 4.02% 

1917  4.0i)% 

1918  6.22% 

1919 «» i;.4S% 

]920 5..)0% 

1921 6.47% 

It  will  be  seen  from  this  table  that  the  company  by  the  end  of 
the  year,  if  it  is  able  to  do  the  financing  required  in  the  fall, 
will  be  paying  approximately  1^  per  cent  higher  for  money  on 
the  average  than  it  was  paying  in  the  years  before  the  war.  The 
$5,000,000  raised  by  the  company  last  fall  cost  8.35  per  cent, 
and  the  cost  of  money  for  1921  is  practically  the  same  for  this 
year  as  it  was  last  for  both  the  long  and  short  term  bonds  or 
notes. 

The  rate  that  it  is  necessary  to  pay  for  money  at  the  present 
time,  is  shown  in  an  exhibit  headed,  "Estimated  Cost  of  New 
Capital  for  Public  Utilities  based  on  a  Tabulation  of  317 
American  Public  Utility  Issues,  including:,  so  far  as  can  be 
learned,  all  such  issues  of  $500,000.00  or  more,  with  an  allow- 
ance of  five  points  for  engraving,  legal,  floatation,  and  all  mis- 
cellaneous expenses."  This  exhibit  shows  that  during  this  year 
it  has  been  necessary  to  pay  over  8  per  cent  for  all  bond  issues  up 
P.U.R.1921D.  4« 
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to  25  years'  maturity,  while  at  thirty  years'  maturity  the  cost 
of  money  has  befen  7.8  per  cent.  This  is  a  trifle  higher  than  the 
cost  of  money  last  year  and  averages  more  than  1^  per  cent  high- 
er than  the  cost  of  money  during  the  year  1919.  With  the  whole 
world  competing  for  capital,  there  seems  to  be  little  chance  of 
rates  required  to  be  paid  being  reduced  in  the  near  future.  Un- 
fortunately, the  company  cannot  delay  its  program  for  exten- 
sions without  a  decrease  in  the  efficiency  of  the  service  to  those 
already,  served,  and  inability  to  make  any  new  extensions  or  con- 
nections either  for  gas  or  electric  services. 

In  fixing  the  rates  for  the  company,  they  must  be  such  as  to 
earn  a  rate  on  the  investment  which  will  attract  capital,  as  the 
money  camiot  be  commjmdeered  in  any  way.  The  supreme 
court  of  Xebraska  stated  the  situation  very  aptly  in  the  case  of 
Omaha  &  C.  B.  Street  K.  Co.  v.  Nebraska  State  R.  Commission, 
103  Xcb.  695,  P.U.R.1919F,  307,  308,  173  N.  W.  690,  when 
they  made  the  following  statement:  "The  fundamental  inquiry 
in  fixing  rates  always  is:  What  rate  is  necessary  in  order  to 
yield  a  reasonable  average  return  on  a  fair  valuation  of  the  prop- 
erty for  rate-making  purposes  ? — such  a  rate  as  will  not  discour- 
age, but  will  attract,  the  investment  of  capital  in  the  utility." 

What  banker  or  individual  is  going  to  invest  money  at  the  pres- 
ent time  in  a  Company  which  is  barely  earning  8  per  cent  on  its 
investment,  when  he  can  very  readily  secure  an  investment  in 
the  bonds  of  European  and  South  American  nations  paying  very 
nearly  or  quite  as  high  an  interest  rate,  while  far  larger  and 
stronger  companies  than  the  Consolidated  Gas  Electric  Light  & 
Power  Company  are  also  offering  securities  netting  the  public 
from  7^  per  cent  to  8  per  cent? 

Rate  Required  to  Meet  Presejit  Conditions, 

All  of  the  bankers  and  men  fiuniliar  with  financing,  who  tes- 
tified in  this  case,  testified  that  in  order  to  attract  capital,  the 
company  must  show  earnings  of  from  two  to  three  times  the  fixed 
charges.  It  is  estimated  by  the  company  that  the  net  earnings 
before  depreciation  for  the  company  will  be  $4,748,941,  and  that 
the  fixed  charges  for  the  year  will  be  $3,017,337.  Twice  these 
fixed  charges  is  $6,034,674,  so  that  the  earnings  of  the  Company 
this  year  will  be  $1,285,700  below  twice  the  fixed  charges.    If  an 
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increase  of  25  cents  per  thousand  cubic  feet  of  gas  is  given,  the 
net  increase  in  the  revenue  will  still  be  a  little  less  than  twice  the 
fixed  charges  before  depreciation. 

It  is  also  estimated  that  the  company  will  earn  from  its  gas 
business  $339,000  during  the  year.  If  the  $857,000  additiouiil 
earnings  which  would  come  from  the  increase  of  25  cents  per 
thousand  cubic  feet  of  gas,  is  added,  the  total  earnings  of  the  Gas 
Company  would  be  $1,196,000,  or  equal  4.82  per  cent  return  on 
the  book  value  of  the  gas  property  for  the  present  year.  If  the 
25  cents  increase  is  maintained  for  a  year  and  the  net  earnings 
remain  the  same  as  is  estimated  for  this  year,  the  earnings  would 
then  be  $7.98  per  cent  of  the  book  value  of  the  gas  property  for 
the  twelve-month  period.  Taking  the  entire  earnings  of  the  Gas 
and  Electric  Company  as  estimated  for  the  year  1921,  of  $3,C19,- 
OOO,  and  adding  to  that  the  increase  of  $857,000  which  would 
come  from  an  increase  of  25  cents  in  the  rate  during  the  remain- 
der of  the  year,  the  total  earnings  would  be  $4,576,000,  which  is 
8.2  per  cent  on  the  book  value  of  the  company.  If  this  rate  of 
I'etum,  due  to  the  25  cents  increase,  is  maintained  for  a  year 
with  no  change  in  the  electric  rates,  the  company  would  earn 
9.55  per  cent  on  the  book  value  of  the  company. 

The  book  value  of  the  company  used  as  a  basis  for  gas  calcula- 
tions is  determined  by  taking  the  fair  value  of  the  company  as 
found  by  the  Commission  in  1912  and  adding  to  it  the  cost  of 
all  additions  and  extensions  to  the  plant  since  that  time.  No  in- 
crease valuation  has  been  made,  due  to  the  increased  cost  of  labor 
and  material.  The  increased  costs  of  construction  materials  are 
veiy  aptly  shown  in  the  following  curve  taken  from  the  engineer- 
ing Xews-Record  of  May  12,  1921.  Construction  costs  have 
considerably  more  than  doubled,  and  while  there  has  been  some 
falling  oflF  this  year,  this  falling  off  has  not  been  nearly  as  great 
as  have  been  costs  of  other  commodities.  I,  therefore,  believe 
that  the  book  value  is  the  absolute  minimum  that  should  be  used 
as  a  basis  for  rate  making,  and  it  shows,  as  nearly  as  ascertain- 
able, the  actual  investment  of  the  company  in  its  various  proper- 
ties. 

The  only  other  evidence  as  to  the  value  of  the  property  given 
in  the  case  is  the  evidence  given  by  Mr.  Howard  Bnice.  The 
book  value  of  the  property  for  the  year  1921  is  $24,760,000. 
P.U.R.1921D. 
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Mr.  Bruce,  who  has  built  a  number  of  gas  plants  throughout  the 
country  through  his  company,  the  Bartlett-ITayward  Company, 
of  which  he  is  President,  testified  that  the  lowest  pi*esent-da^ 
value  of  the  gas  property  alone  would  be  $40,000,000.  The 
rate  of  25  cents  would  yield  but  4.82  per  cent  on  the  book  value 
of  the  gas  property  for  this  year,  while,  if  the  rate  is  continued 
for  a  year,  the  return  would  still  be  less  than  8  per  cent  on  this 
look  value. 

It  is  true  that  if  the  rate  were  continued  for  a  year,  the  total 
rate  of  return  on  both  the  gas  and  electric  properties  would  be 
over  9^  per  cent.  If  the  company  does  the  financing  it  has  out- 
lined on  its  program  this  fall,  the  actual  cost  of  the  money  bor- 
rowed by  the  company  will  be  about  1 J  per  cent  more  than  it  was 
before  the  war.  Without  attempting  to  say  that  the  9^  per  cent 
return  will  be  a  fair  return  after  the  first  of  January,  1922,  the 
writer  believes  that  there  should  be  some  increased  return  over 
the  8  per  cent  allowed  in  1912. 

These  matters,  however,  can  be  taken  up  in  the  rate  case  in 
the  fall,  and  if  at  that  time  it  should  be  determined  that  the  25 
cents  increase  in  gas  will  give  too  gieat  a  return  on  the  fair  value 
of  the  company's  property,  the  return  on  the  gas  property  alone 
would  still  be  about  8  per  cent  or  a  trifle  under  this,  and,  if 
there  is  any  reduction  that  is  made,  it  is  believed  that  the  reduc- 
tion should  be  made  in  the  price  of  electricity.  The  electrical 
consumers  have  been,  during  the  past  three  years,  carrying  the 
burden  of  the  Gas  Company,  and  had  it  not  been  for  the  profit- 
able business  of  the  electrical  branch  of  the  company,  the  rates 
for  gas  would  necessarily  have  been  raised  long  before  this. 

This  Commission  is  at  the  present  time  engaged  in  a  thorough 
and  exhaustive  investigation  to  determine  the  fair  value  of  both 
the  gas  and  electric  properties.  It  will  not  only  check,  through 
its  engineers  and  accountants,  the  book  value  of  the  company  and 
the  reproduction  cost,  but  it  will  also  check  very  carefully  and 
thoroughly  the  operating  and  nonoperating  expenses  of  the  com- 
pany. It  will  also  make  a  most  careful  and  thorough  investiga- 
tion of  the  quality  of  the  gas  supplied  to  the  Baltimore  consum- 
ers. Experiments  are  being  planned,  which  will  be  carried  out 
by  the  experts  of  the  United  States  Bureau  of  Standards. 
Laboratory  tests  with  gas  of  different  B.T.U.^s  will  be  made  in 

P.U.R.1921D. 
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this  City.  Practical  tests  with  household  appliances  will  also  be 
carried  out  in  the  homes  in  the  city  of  Frederick  where  the  heat- 
ing value  of  the  gas  manufactured  by  the  gas  plant  will  be  varied 
from  month  to  month.  It  is  also  planned  to  send  the  gas  en- 
gineer of  the  company,  possibly,  to  both  Canada  and  England, 
where  much  lower  B.T.TJ.  standards  for  gas  are  maintained  than 
ai-e  maintained  even  in  Baltimore. 

I  cannot  refrain  from  calling  attention  to  the  fact  that  poor  re- 
sults from  burning  gas  are  brought  about  by  many  other  influ- 
ences than  the  lowering  of  the  B.T.U.  standard.  If  the  pressure 
is  low,  due  to  a  small  main  or  too  small  service  pipe  or  a  stoppage 
of  any  kind  in  the  service  pipe,  the  amount  of  heat  which  can  be 
gotten  from  the  gas  will  be  reduced.  •  If  the  fixtures  in  which  the 
gas  bums  are  not  adjusted  so  as  to  give  the  correct  amount  of  air, 
there  will  be  trouble.  During  the  cold  weather  there  is  a  tend- 
ency for  the  condensable  hydrocarbons  in  the  gas  to  deposit  in 
the  pipe  and  the  condensation  of  these  hydrocarbons  reduces 
the  heating  value  of  the  gas.  The  farther  away  from  the  plant 
that  the  consumer  lives,  the  greater  the  possibility  is  that  these 
hydrocarbons  will  be  condensed  in  the  pipes,  thereby  reducing 
the  quality  of  the  gas. 

This  is  a  condition  to  which  all  gas  companies  are  subjected, 
and  the  higher  the  original  B.T.U.  value  of  the  gas,  the  more  con-    . 
densation  there  is  before  the  gas  is  delivered  to  the  consumer. 

I  concur  in  the  opinion  of  my  two  colleagues  that  the  second- 
ary rate  should  be  increased  10  cents.  Mr.  Bryan,  of  counsel 
for  the  Secondary  Rate  Consumers,  made  a  very  able  argument 
to  the  effect  that  this  rate  should  not  be  increased.  If  it  were 
possible  to  use  secondary  gas  during  the  summer  time  w^hcn  or- 
dinary use  of  gas  is  light,  or  during  that  part  of  the  day  when 
there  is  little  use  of  gas,  I  would  agree  with  him  that  the  rate 
should  stay  where  it  is.  But  when  you  get  the  peak  of  second- 
ary consumption  on  top  of  the  peak  for  ordinary  use  of  gas,  the 
capacity  of  the  plant  and  distribution  system  must  be  increased 
to  meet  the  secondary  load,  while  during  a  large  part  of  the  year 
this  additional  plant  and  distribution  system  will  lay  idle.  For 
this  reason  I  believe  the  increase  of  10  cents  per  thousand 
cubic  feet  in  the  secondary  rate  is  justifiable  and  reasonable. 

In  reaching  my  opinion  regarding  the  increased  gas  rate,  I 
P.U.R.1921D. 
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feel  that  liie  U'st  interests  of  the  citizens  of  Baltimore  would  be 
served  by  granting  the  full  increase  asked  for  by  the  company. 
Even  with  the  full  increase  its  officials  would  have  a  tremendous 
task  ahead  of  it  to  raise  $24,000,000  or  even  $15,000.00,  this 
fall.     While  it  will  be  absolutely  compelled  to  raise  considerably 
over  $10,000,000  to  meet  its  maturing  obligations  and  take  cai-e 
of  the  most  ordinary  extensions  of  the  gas  and  electric  services 
without  any  increase  in  plant  for  either  gas  or  electricity,  to 
jeopardize  the  raising  of  this  money  is  a  serious  responsibility 
t:nd  I  believe  that  the  efforts  of  the  company's  officials  to  extend 
their  gas  and  electric  business  to  meet  the  growing  demands  of 
our  city  should  meet  with  all  the  assistance  this  Commission 
can  give  especially  as  the  rate  of  return  on  either  the  gas  prop- 
i-rty  or  the  combined  gas  and  electric  properties  for  the  next 
six  months  would  not  yield  more  than  a  minimum  fair  return 
for  the  year  1921.    By  the  time  the  Commission's  investigations 
are  completed  and  the  rate  case  can  be  tried  in  the  fall,  the  fair- 
ness of  the  rate  increase  can  be  accurately  determined  and  if 
found  to  be  too  high,  which  I  do  not  believe  will  happen  unless 
greatly  increased  quantities  of  gas  can  be  secured  from  Sparrows 
Point,  then  the  rate  could  be  decreased  without  any  material 
harm  being  done  to  a  single  consumer. 


INDIANA    PUBLIC    SKRVICE    COMMISSION. 

EE  SANDCREEK  (JAvS  &  OIL  COMPANY. 
[No.  5810.] 

Return  —  yatural  gas  —  Depletion  I'caerve. 

1.  A  natural  ^aa  utility,  whose  source  of  supply  is  likely  to  be  ex- 
hausted in  the  course  of  ft  few  years,  should  have  a  high  rate  of  in- 
terest and  a  depletion  reserve. 

Depletion  —  Natural  gas  —  Depletion  reserve. 

2.  A  natural  gas  company  was  allowed  to  set  aside  a  depletion  re- 
serve of  10  per  cent  annually. 

Depreciation  —  Nattiral  gas  —  Amount. 

3.  A  natural  gas  utility  was  allowed  to  set  aside  a  depreciation  re- 
serve of  2  per  cent  of  its  depreciable  property  annuaUy. 

Return  —  \atnra1  gas  —  Amount. 

4.  A  return  of  8  per  cent  was  held  to  be  reasonable  for  a  natural 
p;as  company. 

[May  13,  1021.] 
P.U.R.1021D.  ^  T 
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Application  for  authority  to  increase  gas  rates;  increased 
rates  authorized. 

Appearences:  Ilal.  T.  Kitchin,  Secretary,  and  George  L. 
Tremain,  Attorney  for  petitioner;  Frank  Hamilton,  City  At- 
torney, for  City  of  Greensburg. 

Johnson,  Commissioner:  On  Xovember  29,  1920,  the  Sand- 
creek  Gas  &  Oil  Company,  a  corporation  in  Greensburg,  In- 
diana, engaged  in  furnishing  natural  gas  service  in  the  city  of 
Greensburg,  filed  with  the  Commission  a  petition,  the  essential 
averments  of  which  are  as  follows: 

That  it  is  a  corporation  doing  business  under  the  laws  of  the 
state  of  Indiana  and  that  its  principal  place  of  business  is  in  the 
city  of  Greensburg;  that  it  is  a  public  utility  furnishing  natural 
gas  to  the  citizens  of  said  city  and  in  the  vicinity  thereof,  and 
as  such  utility  is  subject  to  the  provisions  of  the  laws  of  the  state 
of  Indiana  and  the  authority  of  the  Public  Service  Commission 
of  Indiana;  that  on  July  1,  1917,  it  had  in  effect  the  following 
schedule  of  rates,  tolls,  and  charges : 

*'For  gas  consumed  by  persons  using  less  than  10,000,000  cub- 
ic feet  per  year,  31  cents  per  thousand  cubic  feet,  with  a  monthly 
meter  charge  of  50  cents  where  the  amount  of  gas  consumed  in 
any  month  does  not  amount  to  said  sum. 

**For  consumers  using  10,000,000  cubic  feet  or  more  of  gas 
per  year,  21  cents  per  thousand  cubic  feet." 

That  the  present  rate  does  not  furnish  sufficient  revenue  to  pay 
operating  expenses  and  a  reasonable  return  upon  the  value  of  p^ 
titioner's  property;  that  the  supply  of  natural  gas  in  petitioner's 
field  is  rapidly  becoming  exhausted  and  additional  wells  in  great- 
er numbers  are  required  to  be  drilled  at  enormous  expense  in 
order  to  maintain  an  adequate  pressure  and  furnish  sufficient 
supply ;  that  increased  rates  are  necessary  in  order  that  petitioner 
can  continue  to  pay  its  operating  expenses  and  drill  in  new  wells, 
and  to  continue  to  supply  its  patrons;  that  application  is  made 
for  authority  to  put  in  effect  the  following  schedule: 

"For  gas  consumed  by  persons  using  less  than  10,000,000 
cubic  feet  per  year,  75  cents  per  thousand  cubic  feet,  with  a 
minimum  monthly  meter  charge  of  $1,  where  the  amount  of  gas 
consumed  in  any  one  month  does  not  amount  to  said  sum. 
P.U.R.1921D.  r^^^^T^ 
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"For  consumers  using  10,000,000  cubic  feet  or  more  of  gas 
per  year,  60  cents  per  thousand  cubic  feet." 

After  due  notice  to  interested  parties,  the  matter  was  heard  in 
the  rooms  of  the  Commission  at  Indianapolis,  on  December  28, 
1920. 

Petitioner  submitted  exhibits  showing  its  financial  operations 
for  the  past  several  years,  including  an  income  account  for  the 
ton  months  ending  October  31,  1920,  which  showed  an  operating 
deficit  of  $832.58;  also  a  schedule  showing  an  estimated  1921 
income  account  on  the  basis  of  the  rates  as  prayed  for,  as  follows : 

[Table  omitted  as  not  being  of  general  interest.] 

It  will  be  noted  in  the  above  estimated  1921  statement  that  pe- 
titioner is  setting  forth  a  claim  to  20  per  cent  net  earnings. 
This,  of  course,  is  excessive  and  will  be  dismissed  from  consid- 
eration without  argument.  Petitioner  also  submitted  estimates 
to  show  the  cost  of  sinking  new  wells  in  the  sum  of  $1,870  each 
and  an  estimated  cost  of  cleaning  wells  of  approximately  $430.00 
each. 

[1]  The  evidence  shows  that  more  than  1,000  consumers  in 
the  city  of  Greensburg  have  their  homes  equipped  for  the  use  of 
natural  gas,  and  that  the  supply  is,  and  has  been  for  some  years, 
diminished  to  an  appreciable  degree.  The  field  to  the  north  and 
west  of  said  city  was  originally  used,  but  in  recent  years  has 
practically  been  drilled  out  and  exhausted,  and  new  fields  are 
now  being  used  to  the  south  and  southeast  of  said  city,  which,  in 
prior  years,  was  considered  poor  territory,  but  which  must  be 
used  at  this  time  because  it  is  the  best  field  now  available. 
Both  past  and  present  indications  are  that  the  entire  source  of 
supply  in  this  territory  will  have  been  exhausted  in  the  course  of 
future  years  not  far  distant  from  the  present  date.  This  feature, 
of  course,  adds  to  the  hazard  of  the  investment,  demands  a  high 
rate  of  interest,  and  introduces  the  necessity  for  a  depletion 
reserve. 

The  Commission  is  of  the  opinion  that  the  claim  by  petitioner 

in  so  far  as  the  rapidly  diminishing  supply  is  concerned  is  well 

proven  in  fact  and  based  on  sound  logic,  and  also  agrees  that 

some  method  must  be  provided  whereby  the  depletion  of  invested 

capital  will  be  provided  for.    Of  course,  it  is  difficult  to  estimate 

what  period  of  future  life  the  gas  fields  now  have,  but  based  on 

the  best  judgment  possible,  it  will  be  assumed  that  said  fields 
TM:.R.ifl2lb. 
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will  be  serviceable  for  approximately  ten  years  more.  This,  of 
course,  means  that  the  life  of  the  utility  will  be  limited,  and  an 
allowance  for  depletion  will  be  provided  for  in  this  particular 
case,  estimating  a  salvage  value,  however,  of  $6,000. 

[2-4]  The  Commission  caused  its  accounting  department  to 
make  an  audit  of  the  records  of  petitioner,  which  is  shown  in  a 
schedule  following,  and  which  the  Commission  has  used  as  a 
basis  in  estimating  the  projected  year : 


I.7kVUTn^ 

xxvvvunii. 

1920  as 

Per  Audit 

Page  9. 

Adjust- 
ments. 

Commis- 
sion's Pro- 
jected  Year. 

Operating   Revenues, 
Gas  sales  to  consumers 

$1,136.83 
5,733.76 

$11.00 

$1,136.83 

Gas  sales  to  other  utilities 

5.733.76 

Total  operating  revenues   . . 

$6,870.59 

$6,870.59 

Operating  Expenses. 
Production — 

Operating  labor   

$77.40 

158.69 

3,714.62 

564.00 

Misc.  supplies  and  expenses 

Maintenance  mains,  L.  and  M 

Maintenance  wells    

$77.40 

158.69 

3,714.62 

Lease  rentals 

575.00 

Total  production 

$4,514.71 

$11.00 

$4,525.71 

Distribution — 

Operating  labor    

Maintenance  services   

$3.52 
"  "  1.74 

$3.52 

Maintenance  meters   

1.74 

Total  distribution    

$5.20 

$5.26 

Commercial — 

Collection  exnenses 

$15.63 

$15.63 

General — 

General  office  salaries  

$720.00 
82.80 

$720.00 

General  office  sup.  and  exp 

Miscellaneous  expense  

82.80 

Total  general 

$802.80 

$802.80 

Undistributed — 
Insurance 

$41.40 

$11.00 

1  2,145.70 

720.00 

3,000.00 

$41.40 

Total  of  above  items  

Taxes 

$5,379.80 

258.23 

2,145.70 

$5,390.80 
258.23 

Depreciation  6  per  cent  on  $35,761.00 
Depreciation  2  per  cent  on  $36,000.00 
Depletion  10  per  cent  on  $30,000.00. . 

720.66 
3,000.00 

Total  operating  expenses    , . 

$7,783.73 

$1,585.30 

$9,309.03 

Net  income 

1  $913.14 

1  $2,498.44 

Return  8  per  cent  on  $36,000.00 

2,880.00 

Estimated  deficit    

1  $5,378.44 

1  Deficit. 
P.U.R.1921D. 
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It  will  be  noted  in  the  above  statement  that  lease  rentals  have 
been  increased  $11  as  an  estimated  amount  for  additional  wells 
to  be  drilled  in,  less  old  wells  to  be  abandoned. 

Depreciation  was  figured  by  petitioner  in  the  year  1920  on  a 
basis  of  G  per  cent,  which  is  apparently  excessive,  especially  in 
view  of  the  depiction  allowance  to  be  made,  consequently  two 
per  cent  will  be  allowed  in  lieu  thereof  in  this  cause. 

The  audit  shows  that  petitioner  has  been  crediting  plant  ac- 
count with  the  amount  of  reserve  set  up  for  depreciation.  This 
is  erroneous  procedure  and  must  be  discontinued  and  this  reserve 
must  be  used  for  the  purposes  for  which  it  is  created. 

It  also  will  be  noted  from  the  above  financial  statement  that 
there  is  an  estimated  deficit  of  $5,378.44. 

The  Commission  being  fuUy  advised  in  the  matter,  finds  that 
the  Sandcreek  Gas  &  Oil  Company  of  Greensburg  is  entitled  to 
relief,  and  it  will  be  so  ordered. 


MONTANA   PUBLIC   SERVICE   COMBOSSION. 

BE  BUTTE  ELECTRIC  RAILWAY  COMPANY. 
[Docket  No.  790,  Report  A  Order  No.  322.] 

Rates  —  Test  period  — •  Ufvuaual  condition, 

1.  A  year  is  a  sufficient  period  for  a  rate  trial  although  such  a 
period  may  be  a  time  of  industrial  disaster  and  the  antithesis  of  healthy 
community  activity,  industrial  and  social. 

Bates  —  Street  railways  —  Cash  and  ticket  fares, 

2.  A  street  railway  was  authorized  to  establish  a  schedule  on  a 
basis  of  10  cents  cash  and  6i  cents  ticket  fare. 


Street  railways  —  Abnormal  economic  conditions  —  Automobile  com- 
petition. 

Discussion  of  street  railway  problems  with  special  attention   to 
automobile  competition,  p.  733. 
Rates  —  Reasonableness  —  Popular  opinion  —  Commission, 

Discussion  of  the  weight  w^hich  should  be  given  to  a  popular  ex- 
pression of  sentiment  regarding  street  railway  rates,  p.  735. 

[July  13,  1921.] 

Application  for  increased  street  railway  rates;  granted. 
xVppearances :    Sydney  Sanner,  Fred  J.  Fiirman,  Counsel,  for 
the   Butte   Electric    Railway   Company;    Frank   Walker,    and 
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others,  for  the  Butte  Chamber  of  Commerce;  E.  G.  Toomey, 
Counsel,  for  the  Public  Service  Commission. 

By  the  Commission:  Prior  to  December,  1918,  the  Butte 
Electric  Railway  Company  operated  its  street  railway  service  in 
the  city  of  Butte,  Montana,  and  the  environs  thereof,  on  the  now 
historical,  but  then  almost  universal,  American  fare  of  5  cents, 
and  such  fare  had  prevailed  at  least  since  March  4,  1913,  when 
this  Commission  assumed  jurisdiction  over  the  utility.  In  Au- 
gust of  the  former  year,  the  company  petitioned  for  a  cash  fare 
of  10  cents  and  a  ticket  fare  of  six  and  one-quarter  cents.  It  was 
awarded  a  6-cent  straight  cash  fare  for  the  reasons  set  out  in  Re- 
port and  Order  No.  250,  11  Mont.  R.  &  P.  S.  C.  Rep.  203,  and 
the  supplement  to  such  report  and  order,  in  12  Mont.  R.  &  P.  S. 
C.  Rep.  81.  The  tariff  containing  the  6-cent  fare  remained  in 
effect  from  January,  1919,  to  and  including  July  31,  1919,  when 
it  was  superseded  by  a  tariff  containing  a  fare  basis  of  7  cents 
cash  and  6J  cent  ticket  filed  and  approved  on  authority  of  Re- 
port and  Order  No.  270,  12  Mont.  R.  &  P.  S.  C.  Rep.  154.  The 
Commission  had,  preceding  the  date  of  the  last  order,  July  21, 

1919,  concluded  a  physical  valuation  of  the  company's  property 
whereby  a  rate  base  of  $1,558,849.17  was  established.  The  fare 
structure  last  mentioned  continued  operative  until   June   15, 

1920,  when,  after  renewed  petitions  from  the  company  and  ad- 
ditional investigation  by  this  body,  a  tariff  embodying  a  faro 
basis  of  8  cents  cash  was  filed  and  by  us  approved.  At  that  time 
it  was  the  judgment  of  the  C^oinmission  in  which  the  company's 
official  shared  that  from  and  after  October  15,  1920,  ticket  fares 
of  7  cents  might  be  inaugurated  in  connection  wtih  the  8-cent 
cash  fare  and  the  tariff  so  provided.  After  trial  from  October 
15,  1920,  to  November  15,  1920,  notwithstanding  the  brevity  of 
the  period,  it  was  demonstrated  that  the  spread  was  too  small  to 
provide  inducement  for  increased  patronage,  that  the  utility  was 
suffering  thereby,  and  that  approach  to  normalcy  was  remote, 
hence  the  8-cent  cash  basis  was  restored  pursuant  to  our  direc- 
tion in  a  tariff  which  spoke  from  November  15,  1920.  By  ex- 
press limitation  therein  expiration  was  fixed  for  June  30,  1921, 
and  the  instant  application  for  a  cash  fare  of  10  cents  and  ticket 

fare  of  6^  cents  comes  as  a  consequence. 
P.U.R.1921D. 
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[1]  Within  less  than  three  years  then,  no  fewer  than  five  rate 
adjustments  have  been  attempted  for  the  Butte  Electric  Rail- 
way Company.  The  Y-cent  cash  fare  with  6J  ticket  device  re- 
mained in  effect  almost  a  year ;  likewise  of  the  present  8-cent  cash 
basis.  A  year  is  the  period  generally  accepted  for  rate  trials. 
"It  is  by  the  average  of  the  year  that  business  commonly  reckons 
its  losses  and  gains."  Municipal  Gas  Co.  v.  Public  Service  Com- 
mission, 225  N.  Y.  89,  98,  P.TJ.R.1919C,  364,  369,  121  N.  E. 
772,  775.  People  ex  rel.  Gas  Co.  v.  Public  Service  Commission, 
194  App.  Div.  578,  P.U.R1921B,  485,  186  K  Y.  Supp.  177. 
Each  period  of  trial  w^as  pregnant  with  community  misfortunes ; 
indeed  the  latter  period  has  witnessed  industrial  disaster  and  is 
the  very  antithesis  of  healthy  community  activity,  industrial  and 
social. 

From  this  some  may  argue  that  the  rates  have  not  had  that 
fair  trial  which  the  Supreme  Court  of  the  United  States  com- 
mends in  Knoxville  v.  Knoxville  Water  Co.  212  U.  S.  1,  53  L. 
ed.  371,  29  Sup.  Ct.  Rep.  148,  and  other  cases  cited  in  Butte  v. 
Butte  Electric  R.  Co.  14  M.  U.  R. ,  P.U.R.1921C,  857,  nor- 
mal operating  conditions  being  essential  to  the  value  of  any  ex- 
periment, but  we  think  the  better  view  now  and  certainly  the 
more'  sober  and  conservative  consensus  is  that  the  reconstruction 
period  is  not  of  temporary  and  fleeting  duration,  but  of  a  rela- 
tively long  time  crowded  with  varying  common  fortunes.  If  so, 
rate  trials  and  experiments  must  be  had  under  stress,  and  such 
condition  must  be  taken  as  the  normal,  until  prewar  conditions - 
return  or  are  definitely  rejected  for  another  more  or  less  perma- 
nent settlement  of  the  affairs  of  our  national  life. 

However,  this  may  be,  the  hard-hitting  facts  before  us  compel 
recognition,  and  move  us  to  allow  the  relief  asked,  for  there  is 
no  sensible  middle  ground  between  the  present  rate  structure 
and  that  proposed.  These  figures  which  we  are  satisfied  reflect 
the  true  conditions  obtaining  from  1914  to  and  including  June 
30,  1921,  speak  for  themselves: 

[Table  omitted  as  not  being  of  general  interest.] 

The  two  war  years  of  1917  and  1918,  averaging  a  return  of 

7.25  per  cent,  exhibit  the  only  reasonably  profitable  operations  in 

nearly  eight  years  of  public  service.    During  those  years  the  cop 

per  mines  of  Butte  and  allied  industries  were  stimulated  to  maxi- 
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mum  production;  the  community  was  crowded  with  toilers,  and 
war  prosperity  dominated.  The  figures  sufficiently 'answer  the 
query  "why  does  the  company  need  an  increase  now  if  it  operated 
through  the  war  on  a  5-cent  fare?"  The  war  brought  unusual 
]>rosperity  to  this  industrial  center  in  which  the  utility  sharcil. 
For  the  first  time  since  its  regulation  by  this  Commission  the 
company  enjoyed  reasonably  compensatory  patronage.  And  the 
exceptional  season  serves  to  emphasize  that  if  the  period  from 
1913  to  1916,  for  example,  was  "normal,"  the  rate  structure 
then  in  force  was  inadequate.  The  effort  is  now,  as  it  has  been 
for  years  past,  to  discover  a  remunerative  schedule  of  fares,  and 
this  means  a  persuasive  schedule  accommodating  the  regular 
patron  consisting  of  large  numbers  of  wage-earners,  students  in 
school  and  others  accustomed  at  least  twice  daily  to  ride  to  and 
from  work  or  school  or  other  places  and  not  discouraging  occa- 
sional patrons  who  are  persons  utilizing  the  company's  facilities 
as  a  convenience  rather  than  a  necessity,  being  transients  trans- 
ported to  and  from  depots  or  those  who  ride  only  during  inclem- 
ent weather  and  the  rate  spread  proposed  is  introduced  for  this 
-very  purpose.  Hopes  are  entertained  that  the  proposed  fares  will 
meet  the  necessities  of  the  case;  so  too,  were  the  former  adjust- 
ments sponsored.  But  the  facts  have  not  yielded  to  prophecy, 
and  we  are  duty  bond  to  attempt  their  submission  by  renewed 
effort. 

(The  street  railway's  difficulties  in  Butte  are  not  the  manifes- 
tation of  conditions  peculiar  or  local  to  that  community,  though 
of  course  there  are  considerations  specially  applicable  to  Butte, 
such  as  the  ever  recurrent  and  more  or  less  violent  fluctuation  in 
population.  The  electric  railway  problem  in  1919  was  said  by 
two  members  of  the  president's  cabinet  to  have  "assumed  such 
serious  national  proportions  as  to  warrant  attention  of  the  Fed- 
eral Government."  Acting  on  the  suggestion,  the  president  es- 
tablished the  Federal  Electric  Railway  Commission  and  ap- 
pointed the  members  thereof,  who  devoted  over  a  year  to  an  ex- 
amination of  the  problem.  Their  conclusions  and  recommenda- 
tions are  embraced  in  a  report  made  to  the  president.  Careful 
scrutiny  of  the  report  displays  the  same  forces  at  work  against 

street  railways  throughout  the  country  as  in  Butte.    Of  these,  the 
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great  increase  in  the  use  of  private  automobiles,  the  jitney,  and 
motor  busses  is  the  most  serioug.  Whether  tliese  vehicles  will  in- 
troduce a  fatal  competition  is  by  no  means  clear;  the  urban  and 
interurban  public  will  decide  the  matter  in  accordance  with  their 
needs  and  ideas  of  eflScient  service.  As  active  competitors  in 
common  carriage,  it  does  not  seem  fair,  however,  that  motor  lines 
should  stand  immune  from  public  regulation,  when  street  rail 
ways  are  so  subjected.  We  do  not  believe  that  the  time  has  come 
when  it  is  simply  a  matter  of  advancing  fares  as  patronage  de- 
clines until  the  point  of  prohibition  is  reached  at  which  service 
cost  exceeds  service  value,  and  no  use  is  made  of  street  railway 
facilities.)  In  a  community  like  Butte,  where  there  will  be  an 
army  of  wage  earners  as  long  as  deep  level  mining  is  profitable 
and  topography  militates  against  cheap  motor  transportation  the 
going  street  railway  system  seems  to  be  permanently  established 
as  the  most  nearly  adequate,  reliable,  and  satisfactory  system 
available  for  transporting  the  maximum  number  of  people 
through  the  streets  of  the  city  with  the  least  interference  of  the 
use  of  those  streets  for  other  purposes  of  public  ways. 

Manifestly,  the  difficulties  attending  street  railway  operation 
demand  the  most  efficient  management  possible  and  the  intro- 
duction of  every  economy  in  operation  consistent  with  reasun- 
able  service.  The  merits  of  the  company's  application  would 
not  have  been  heard  were  it  not  certain  that  these  economies  had 
been  effected.  Since  January  1,  1921,  the  company  has  made 
steady  progress  in  this  particular.  Cars  not  essential  to  adequate 
service,  but  for  a  long  time  maintained  as  conveniences  have 
been  removed  and  their  crews  placed  on  the  extra  list;  interur- 
ban runs  have  been  consolidated,  and  marked  wage  reductions 
for  every  person  fix)m  and  including  the  general  manager 
through  motormen  and  conductors  to  office  stenographers,  have 
been  made.  These  efforts  have  resulted  in  a  total  monthly  saving 
of  $7,230.47  under  the  1920  expenses.  For  its  part  the  com- 
pany has  complied  with  all  conditions  precedent  to  a  rate  increase, 
having  made  every  effort  at  self  help  necessary  to  healthy  func- 
tion. 

[2]  Prior  to  the  hearing  on  the  company's  application,  its 
l'.U.R.1921D. 
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officials  submitted  to  the  car  riders  on  July  1,  1921,  under  cir- 
cumstances insuring  a  free  and  fair  expression  of  opinion,  the 
question  of  whether  the  present  rates  or  the  rates  proposed  would 
meet  with  the  approval  of  patrons.  Approximately  7,500  ballots 
were  distributed  and  of  this  number  2,633  were  voted,  about 
thirty-five  per  cent  of  the  number  of  persons  carried  on  that  day, 
voting.  Two  thousand  four  hundred  and  twenty-two  persons 
voted  for  the  proposed  rate,  102  persons  for  the  present  rate,  and 
109  scattering  ballots  were  returned,  embodying  various  modifi- 
cations of  the  rates  or  defective  expressions  of  the  voter.  (A 
popular  expression  of  sentiment  is  not,  of  course,  conclusive 
upon  the  Commission.  Whatever  that  expression  may  be,  we 
can  not  rely  thereon  to  escape  the  duty  which  the  statute  enjoins 
upon  us — the  duty  to  fix  a  reasonable  rate  under  the  limitations 
of  the  14th  Am^idment  to  the  Federal  Constitution.  And  it  is 
obvious  that  patrons  may  not  have,  in  their  possession,  all  the 
facts  requisite  to  intelligent  decision,  or  that  with  such  facts  be- 
fore them,  the  equities  of  all  interests  would  be  safeguarded 
against  overmastering  selfishness.)  However  this  may  be,  the 
vote  in  this  case  indicates  we  think,  a  popular  appreciation  of  the 
street  railway's  difSculties  in  Butte  and  a  disposition  to  co-opiu- 
ate  in  a  rate  experiment  to  the  end  that  some  satisfactory  solu- 
tion may  be  evolved,  or  the  improbability  of  such  result  made 
definite.  To  that  extent  the  vote  is  of  value  here,  and  so  ac- 
cepted. We  note  that  the  company  proposes  ticket  sales  at  its 
office  of  books  containing  sixteen  tickets  for  $1.  The  order  will 
require  tickets  to  be  sold  throughout  the  city  and  its  environs,  in- 
cluding the  company's  office  in  blocks  of  four  for  25  cents,  or 
multiples  thereof.  This  concession  must  be  made  to  the  com- 
mon purse  wherein  dollars  are  not  easily  found.    An  appropriate 

order  will  be  entered. 
P.U.R.1921D. 
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NEW  YORK  PUBIilC  SfiRVIOE  COMMISSION. 

WALTER  R.  STONE,  as  Mayor  of  City  of  Syracuse 

V. 

NEW  YORK  TELEPHONE  COMPANY. 
[Case  No.  7178.] 

HARRY  H.  FARMER,  as  Mayor  of  City  of  Syracuse 

V, 

NEW  YORK  TELEPHONE  COMPANY.  ' 
[Case  No.  7770.] 

Reiurn  «  Reasonableness  as  a  whoie  —  Telephone  rates  —  SU^tS' 
tvide  basis, 

1.  The  value  of  a  telephone  company's  property  used  and  useful  in 
the  public  service,  its  rates  charged  and  its  regulation,  should  be  con- 
sidered on  the  basis  of  its  state-wide  activities,  since  a  forced  and  ar- 
tificial segregation  does  not  afford  a  satisfactory  basis;  and  the  avail- 
ability of  service  and  its  development  to  the  highest  possible  d^ree, 
irrespective  of  municipal  boundaries,  are  essential  to  good  telephone 
service. 

Reasonableness  —  Burdeti  of  proof  —  Telephones. 

2.  A  complaint  alleging  that  telephone  rates  are  unjust,  unreason- 
able, and  in  violation  of  law  is  not  sustained  by  proof  based  upon  segi'e- 
gation  of  values,  revenues,  and  expenses  to  the  particular  locality  or  ex- 
change area  affected,  especially  when  a  return  of  less  than  8  per  cent  is 
indicated  on  the  segregated  basis. 


Rates  —  Power  of  Commission  —  Fran€^tise  —  Telephones. 

Statement  of  rule  that  the  New  York  Commission  has  authority  un- 
der §  97  of  the  Public  Service  Commission  Law  as  amended  in  1921,  to 
fix  telephone  rates  regardless  of  franchises,  p.  742. 

Return  —  Basis  —  Telephones  —  yew  York. 

Statement  of  rule  that  under  §  97  of  the  New  York  Public  Service 
Commission  Law,  a  public  utility  is  limited  to  a  reasonable  average  re- 
turn upon  the  value  of  the  property  actually  used  in  the  public  service, 
without  regard  to  cost,  p.  743. 

Valuation  —  Land  —  Advances  in  value. 

Statement  of  rule  that  a  telephone  utiltty  is  entitled  to  an  increase 
over  the  cost  of  land  resulting  from  the  advance  in  values  and  that  land 
should  be  taken  at  its  present  value  in  a  rate-making  proceeding,  p. 
743. 

Valuatioti  —  Buildings  —  Increased  values. 

Statement  of  rule  that  a  telephone  company  is  entitled  to  an  allow- 
ance for  increased  value  of  buildings,  p.  744. 
P.U.R.1921D. 
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Valuation  —  Property  used  and  useful  —  Conduits* 

Discussion  of  the  Inclusion  of  unused  conduits  in  the  valuation  of 
a  telephone  company,  p.  744. 
Valuation  —  Intanffihle  items  —  Overheads  ^  Development  cost. 

Discussion  of  overhead,  or  preliminary  and  development,  expenses, 
as  they  affect  the  valuation  of  a  telephone  company,  p.  745. 
Valuati€ni  —  Worlcing  capital  —  Teiephones, 

Statement  of  rule  for  determining  the  amount  of  working  capital 
to  be  allowed  a  telephone  company,  p.  747.  ■ 

Valuation  ^  Going  value  —  Telephones. 

Discussion  of  going  value  as  an  element  in  a  valuation  for  fixing 
rates,  p.  747. 
De^preciation  —  Telephones  —  Computation  of. 

Discussion  of  the  computation  of  a  depreciation  fund  for  a  tele- 
phone company,  p.   748. 
Rates  —  Telephones  —  Segregation  of  toll  and  exchange  property. 

Discussion  of  the  segregation  of  toll  and  exchange  property  for  the 
purpose  of  fixing  telephone  rates,  p.  751. 
Return  ^  Operating   expenses  ^  Payment  to   parent   cotnpany   — 
Telephones. 

Discussion  of  the  operating  contract  between  the  American  Tele- 
phone &  Telegraph  Company  and  a  subsidiary,  p.  753. 
Service  —  Power  of  Commission  —  Cost  of  extension  —  Telephones. 
Discussion  of  the  power  of  a  Commission  to  interfere  with  charges 
for  the  installation  of  additional  trunk  lines  by  a  telephone  company,  p. 
756. 
Rates  —  Telephones  —  Metered  service. 

Statement  that  due  regard  sliould  be  had  to  the  desirability  of  fix- 
ing rates  on  a  measured  service  basis  so  that  the  amount  paid  for  tele- 
phone service  shall  be  determined  by  the  extent  of  its  use,  p.  758. 

[August  4,  1921.] 

Complaint  alleging  telephone  rates  to  be  unjust,  unreason- 
able, discriminatory,  and  in  violation  of  law;  complaint  dis- 
missed. 

Appearances:  Edmund  H.  Lewis,  Corporation  Counsel,  for 
the  city  of  Syracuse,  and  Milo  R.  Maltbie,  New  York  City,  of 
counsel ;  John  L.  Swayze,  New  York  City,  Frankland  Briggs, 
New  York  City,  Thomas  Carmody,  New  York  City,  and  James 
Hill,  Norwich,  New  York,  for  the  New  York  Telephone  Com- 
pany. 

Blakeslee,  Commissioner:  (1)  The  complaints  in  these 
cases  were  made  to  the  Public  Service  Commission,  Second  Dis- 
trict, as  to  rates  charged  by  the  New  York  Telephone  Company, 
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and  effective  under  its  schedule  of  December  1,  1919;  and  also 
against  the  schedule  proposed  by  said  company,  to  be  effective 
September  1,  1920.  These  two  cases  were  consolidated  and  have 
been  presented  together. 

The  rates  proposed  by  the  Schedule  of  September  1,  1920,  in 
part,  are  as  follows : 

*  Message  Rates. 

Business,  Montklff  (Tharge. 

Individual $».50 

2  Party  line — ^measured — 50  messages  per  month 3.75 

Additional  5  cents  each. 
Flat    7.50 

Residence. 

Individual    4.25 

2  Party  line 3.50 

(Note: — Appendix  "A"  gives  a  complete  list  of  the  rates  proposed  in  both 
schedules. ) 

These  cases,  and  certain  cases  brought  on  the  complaint  of  the 
mayor  of  the  city  of  Buffalo,  were  tried  at  the  same  time.  Sep- 
arate briefs  have  been  filed  and  the  cases  considered  separately. 

During  the  progress  of  these  cases  many  other  municipalities 
of  the  state  made  formal  complaints  to  the  Public  Service  Com- 
mission, Second  District,  against  the  rates  of  the  respondent  com- 
pany, both  as  to  local  tariffs  and  as  to  toll  charges. 

The  Syracuse  and  Buffalo  cases  have  been  progressed  as  typi- 
cal, while  the  others  have  been  held  dormant  pending  considera- 
tion and  decision  of  these  two  cases.  There  are  now  some  135 
other  such  cases  against  the  New  York  Telephone  Company,  and 
various  of  its  subsidiaries. 

After  these  complaints  were  made  the  former  Commission, 
acting  under  the  authority  of  an  amendment  to  the  Public  Serv- 
ice Commissions  Law,  in  effect  September  27,  1920,  suspended 
the  rates  filed  by  the  respondent  company,  affecting  many  of  the 
municipalities  interested,  including  the  city  of  Syracuse.  The 
company  thereupon  filed  a  bond  with  the  Commission,  providing 
for  the  repayment  of  the  sums  collected  in  excess  of  what  might 
be  determined  by  the  Commission  as  just  and  reasonable.  Upon 
the  filing  of  this  bond,  the  suspended  rates  went  into  effect,  and 
have  been  charged  and  collected. 

(2)  The  New  York  Telephone  Company  was  by  charter  au- 
thorized to  carry  on  a  general  telephone  business  in  the  state  of 
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New  York.  Prior  to  1909  the  New  York  Telephone  Company 
had  been  operating  in  the  city  of  New  York  and  in  Westchester 
county.  The  New  York  and  New  Jersey  Telephone  Company 
carried  on  the  business  in  Brooklyn  and  throughout  Long  Island 
and  Staten  Island  in  the  state  of  New  York,  as  well  as  the  busi- 
ness in  the  northern  part  of  the  state  of  New  Jersey. 

These  two  companies  operating  in  a  more  or  less  "saturated" 
■field  were  financially  successful. 

The  Bell  Telephone  Company  of  Buffalo  served  the  western 
part  of  the  state,  including  the  Buffalo  and  Rochester  districts. 
Syracuse,  TJtica,  and  the  territory  in  the  central  part  of  the  state 
were  operated  by  the  Empire  State  Telephone  &  Telegraph  Com- 
pany, and  the  Central  New  York  Telephone  &  Telegraph  Com- 
pany. The  eastern  and  northern  central  sections  were  served  by 
the  Hudson  River  Telephone  Company ;  while  the  south  central, 
or  "southern  tier  counties"  of  the  state  were  furnished  telephone 
service  by  the  New  York  &  Pennsylvania  Telephone  &  Telegraph 
Company,  which  also  operated  in  Northern  Pennsylvania. 

A  large  competitive  telephone  business  had  developed,  and  in 
nearly  every  community  independent  companies  were  operating. 
Business,  professional,  and  other  offices  were  obliged  to  maintain 
both  telephone  services,  as  many  as  three  separate  company  in- 
stallations being  required  in  some  instances.  Telephone  rate 
wars  were  in  progress  and  in  the  competition  for  business,  rates 
were  cut  without  r^ard  to  return,  and  service  rapidly  deteri- 
orated. These  companies  were  not  generally  successful  finan- 
cially. 

The  New  York  Telephone  Company,  under  its  charter  rights, 
l)urchased,  consolidated,  and  merged,  all  or  nearly  all  of  these 
companies  and  gradually  eliminated  competition  throughout  the 
state.  In  doing  this,  the  New  York  Telephone  Company  ac- 
quired a  controlling  stock  interest,  bought  the  companies  out- 
right, or  bought  large  stock  or  bond  interests  through  agreements 
by  which  the  smaller  companies  became  affiliated  with  the  larger 
organization.  In  some  companies,  the  New  York  Telephone 
Company  has  no  financial  interest,  but  has  connecting  agree- 
ments. .  •  • 

So  that  for  all  practical  purposes  the  New  York  Telephone 
Company  now  furnishes  telephone  service  throughout  the  state  of 
P.U.R.1921D 
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New  York  operating  some  475  central  offices,  1,354,576  directly 
operated  stations,  71,224  controlled  company  stations,  and  79 
connecting  company  stations;  necessitating  the  use  of  about 
5,000,000  uiiles  of  wire,  and  1700  miles  of  subway.  Of  the  total 
telephone  stations  in  the  state  of  New  York,  95  per  cent  are 
owned  or  controlled  by  the  New  York  Telephone  Company. 

When  the  New  York  Telephone  Company  took  over  the  Cen- 
tral Now  York  Telephone  &  Telegraph  Company,  on  September 
30,  1009,  the  Central  New  York  Telephone  &  Telegraph  Com- 
pany, then  doing  business  in  the  Syracuse  territory,  had  a  deficit 
of  $23G,000,  had  paid  no  dividends  in  seven  years,  had  no  depre- 
ciation reserve,  and  did  not  earn  sufficient  to  pay  its  operating 
expenses. 

Since  the  merger  and  consolidation  of  the  various  telephone 
companies,  by  the  New  York  Telephone  Comi)any,  great  progress 
has  been  made  in  the  upbuilding  of  the  physical  property,  and 
telephone  development  as  regards  service  has  been  undertaken  on 
a  lai'ge  scale.  In  doing  this  the  whole  territory  of  the  state  has 
been  developed  to  such  an  extent  that,  prior  to  the  period  of  Gov- 
ernmental control,  there  was  little  or  no  complaint  as  to  telephone 
service. 

(3)  Method  of  Proof  in  These  Cases, 

Early  in  the  presentation  of  these  cases,  the  company  raised 
the  issue  as  to  whether  its  property  should  be  considered  from 
the  standpoint  of  its  state-wide  investments,  and  its  uniform  con- 
duct of  business  on  a  state-wide  basis,  or  on  the  basis  of  its  opera- 
tions in  a  restricted  locality. 

This  involved  (a)  The  return  upon  its  entire  property  and 
business,     (b)  The  distribution  of  the  charge  on  the  rate  payer. 

The  company  maintained  that  in  order  to  give  it  a  fair  return 
upon  its  entire  business, 

1st:  The  value  of  all  its  property  used  and  useful  in  the  busi- 
ness in  the  state  of  New  York  should  be  considered,  and  a  rate  of 
return  predicated  upon  this  property  as  a  whole. 

2d:  That  the  ultimate  distribution  of  the  rates  was  to  be  de- 
termined by  an  examination,  of  the  service  conditions  in  each 
community  from  a  telephonic  standpoint,  and  that  after  such 
an  examination  the  determination  of  whether  the  rates  est^b- 
P.U.R.1921D. 
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lished  were  unequal  or  unjustly  discriminatory  should  be  made. 

The  representatives  of  Syracuse  argued  that,  under  the  Pub- 
lic Service  Commissions  Law,  the  value  of  the  property  used  in 
supplying  telephone  service,  covered  only  by  the  local  exchange 
rates,  was  to  be  considered;  that  the  burden  the  rate-payer  as- 
sumed was  that  of  a  reasonable  average  return  upon  the  value  of 
the  property  of  which  he  had  the  actual  use;  that  the  local  ex- 
change service  charge  was,  and  should  be,  based  on  the  value  of 
its  local  property.  Further,  that  the  value  of  the  company's 
property,  and  inferentially,  its  service,  in  the  various  other  coin- 
riiunities  of  the  state,  had  no  relation  to  the  rate  in  the  municipal 
area  of  Syracuse.  To  adapt  their  proof  to  a  conformity  with 
this  method,  the  complainants  had  to  assume  the  burden  of  segre- 
gating toll  sendee  from  purely  local  exchange  service.  This 
naturally  involved  a  segregation  of  the  local  telephone  property, 
the  revenues  and  the  expenses. 

The  admissibility  of  evidence,  and  the  mode  of  procedure  de- 
pended on  the  decision  of  which  theory — ^i.  e. — (a) — state-wide 
basis;  (b) — segregated  district  basis;  should  be  followed.  The 
former  Commission  ordered  briefs  to  be  filed,  and  adjourned  the 
cases  pending  the  decision  and  determination  of  the  matter. 

Thereafter  the  Commission  ruled  that  the  reasonableness  of 
rates  should  be  determined  upon  the  basis  of  property  in  the  lo- 
cal area,  although  evidence  showing  the  value  of  the  entire  prop- 
erty, the  amount  of  its  revenues  and  its  operating  expenses  might 
be  admitted  for  the  information  of  the  Commission,  and  for  such 
aid  as  might  be  rendered  to  the  Commission,  in  ascertaining  the 
facts  applicable  to  the  local  area. 

In  the  decision  of  this  question  the  Commission  naturally  had 
to  take  into  consideration — (1) — Its  legal  right  to  consider  the 
statewide  operations  of  the  company.  (2) — The  policy  of  state- 
wide regulation  as  opposed  to  restricted  district  regulation. 
(3) — The  propriety  of  rates  and  their  fixation. 

Apparently  relying  on  the  theory  that  the  same  rule  should 
apply  to  every  community  which  applies  in  case  of  a  utility  serv- 
ing the  public  only  in  a  single  community,  they  decided  in  favor 
of  such  procedure,  assumed  it  was  not  within  their  power  under 
the  law  to  act  otherwise,  affirmed  the  policy  of  viewing  each  seg- 
regated locality  as  a  unit,  and  fixing  rates  for  telephone  service 
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in  such  localities,  irrespective  of  rates  in  other  similar  commun- 
ities. 

(4)  Franchise  Agreement. 

The  city  contends  that  the  New  York  Telephone  Company  is 
conducting  its  operations  in  the  city  of  Syracuse  under  a  fran- 
chise granted  to  its  predecessor  company  (the  Central  New  York 
Telephone  &  Telegraph  Company),  by  the  common  council  of  the 
city  of  Syracuse.  (Exhibit  C-62.)  That  the  company,  by  ac- 
cepting this  franchise,  containing  the  following: 

"Sec.  14:  This  permissioti  is  granted  upon  the  further  condi- 
tion that  the  Central  New  York  Telephone  and  Telegraph  Com- 
pany shall  not  increase  their  present  rate  for  telephone  service, 
and  shall  furnish  to  the  city  of  Syracuse  15  telephones  to  be 
placed  by  the  committee  on  the  city  hall  and  city  property." 
is  bound  by  the  rates  in  eflfect  on  the  second  day  of  August  1897, 
and  that  the  increased  telephone  rates  made  effective  on  Decem- 
ber 1,  1919  were  in  excess  of  the  maximum  rates  permitted  by 
the  franchise. 

There  can  be  no  doubt,  however,  as  to  the  authority  granted 
tlie  Commission,  under  §  97  of  the  Public  Service  Commission 
Law,  as  amended  in  1921.  (See  also  Murray  v.  New  York 
Teleph.  Co.  226  N.  Y.  590,  123  N.  E.  879 ;  People  ex  rel.  South 
Glens  Falls  v.  Public  Service  Commission,  225  N.  Y.  216, 
P.U.R.1919C,  374, 121  N.  E.  777.) 

(5)  Physical  Valuatioru 

The  Company  Claims: 

Structural  value   (Ex.  8-Ex.  55)    $4^25,694 

Working  capital  (Ex.  8)    (as  of  Dec.  31,  1919)    197,000 

Additions  to  working  capital  ( Ex.  55 )    14,785 

Going  value    1.600,000 

Total  value   $6,037,470 

"Reproduction  cost"  new  (Ex.  55)    4,952,329 

The  City  claims: 

Book   cost    (Exclusive   of   orpfanization    and   other    intangible 

capital  (Ex.  C-56)    $3,667,322 

Additions  to  Dec.  31,  1920  ( Brief  Pg.  3  27 )    236.131 

Intangibles  and  overheads   No  Allowance 

Working  capital    100.457 

Groing  value   No  Allowance 

Total    $4,003,010 

The  company  put  in  evidence  its  inventory  of  December  31, 
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1914.  The  units  making  up  its  total  are  based  on  actual  cost  to 
the  company  of  the  properties  constructed  during  the  years  1911 
to  1914.  These  are  unit  costs  of  the  earlier  period  and  not  of 
the  present  time.  Complainants  concede  the  fairness  of  this 
inventory  by  using  it  as  the  basis  of  their  estimates.  (See  evi- 
dence, Dr.  Maltbie  p.  1145.) 

Complainant,  using  this  inventory  as  a  starting  point,  deter- 
mines from  estimates  the  cost  of  property  units  installed  since 
January  1,  1915.  (Evidence  Mr.  Wray  p.  1035  et  seq.)y  and  fol- 
lows by  computing  "original  cost"  of  property  in  the  Syracuse! 
local  area.     (Exhibits  C-92,  C-93  and  C-94.) 

Based  on  their  apportionment  of  the  Syracuse  area,  Mr,  Wray 
finds  a  book  cost  as  of  December  31,  1919,  of  $3,442,337  (Ex.  C. 
92).  The  company  appraise  the  "cost  inventory"  as  of  the  same 
date  as  $4,670,886.  (Eecord  p.  157,  158,  respondent's  brief  p. 
19.) 

The  additions  from  December  31,  1919,  to  October  31,  1920, 
and  from  October  31,  1920,  to  December  31,  1920,  are  shown  as 
$245,534,  and  $35,909  respectively.     (Ex.  55.) 

The  difficulty  apparently  is  that  the  company  bases  its  proof 
on  valiie  and  the  city  upon  cost.  Of  course,  value  and  cost  may 
not  be  the  same.  And  the  power  of  this  Commission  to  fix  rates, 
as  set  forth  in  §  97  of  the  Public  Service  Commission  Law,  is 
limited  to  "a  reasonable  average  return  upon  the  value  of  the 
property  actually  used  in  the  public  service."  (P.  S.  C.  Law 
1921— as  amended— Willcox  v.  Consolidated  Gas  Co.  212  TJ.  S. 
19,  23,  53  L.  ed.  382,  48  L.K.A.(K.S.)  1134,  29  Sup.  Ct.  Rep. 
192,  15  Ann.  Cas.  1034;  People  ex  rel.  Iroquois  Natural  Gas 
Co.  V.  Public  Service  Commission,  194  App.  Div.  578,  P. U.K. 
1921B,  485,  186  N.  Y.  Supp.  177,) 

(6)  Land. 

There  is  little  dispute  in  regard  to  the  value  of  the  land  items 
in  the  Syracuse  area.  The  company  is  entitled  to  an  increase 
over  cost  resulting  from  the  advance  in  value.  In  other  words, 
the  land  should  be  taken  at  its  present  value.  The  company  of- 
fered to  corroborate  their  proof  in  regard  to  these  items  by  the 
opinions  of  real  estate  experts,  and  offered  to  call  these  men  as 

witnesses  if  the  city  desired.  No  such  request  was  made,  and  it 
P.U.R.1921D. 
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is,  therefoi-e,  fair  to  assume  that  the  company's  estimates  are 
correct. 

(7)  Buildings. 

The  company  fixes  the  value  of  the  buildings  by  taking  book 
costs  and  adding  to  it  the  average  increment  of  about  thirteen 
per  cent  as  representing  the  increase  in  present  day  value  over 
the  1914  prices.  In  view  of  the  greatly  increased  cost  of  building 
materials,  this  seems  a  fair  and  reasonable  procedure.  (Ex.  8,  p. 
2.) 

(8)  Plant  and  Equipment. 

The  book  costs  of  the  central  office  equipment  are  used  (Ex. 
9)  ;  and  for  the  equipment  and  plant  "outside" — that  portion  of 
the  plant  installed  before  1915  was  priced  at  prewar  costs,  and 
the  remainder  at  prewar  costs,  plus  an  additional  increment  to 
cover  the  increased  cost  of  construction  owing  to  war  conditions. 
In  other  words,  the  company  in  arriving  at  its  valuation  for 
these  items  has  used  cost  units  found  by  actual  construction  ex- 
perience during  the  period  1911-1914  covering  a  wide  area,  and 
to  these  costs  has  added  the  *^war  increment"  (Ex.  8-Evidence 
of  Whittemore  p.  155,  et  seq.) 

Dr.  Maltbie,  in  his  estimate  of  the  value  of  these  items,  takes 
the  book  costs  of  the  entire  central  division,  and  computes  an 
average  for  the  Syracuse  area.  Then  after  eliminating  12|  per 
cent  (company's  claim  for  "overheads"),  applies  to  each  account 
this  percentage  and  obtains  what  the  city  terms  "Cost"  of  the 
property  in  the  Syracuse  area. 

(9)  Property  not  Used  or  Useful. 

Complainant  claims  that  such  conduit  has  been  installed  by 
the  company,  included  in  capital  account  and  never  used.  It  asks 
that  the  value  of  this  conduit,  with  two  other  items,  amounting 
in  the  aggregate  to  $201,253  (Ex.  C-82)  be  largely  elim- 
inated. Ninety  per  cent  of  the  value  of  the  three  items  is  repre- 
sented by  underground  conduit.  The  others  are  excess  central 
office  equipment,  some  pole  line,  and  a  charge  of  $785  for  right 
of  way. 

It  appears  that  under  an  ordinance  of  the  city  of  Syracuse, 

passed  in  1906  "telephone  companies     .     .     .     shall     .     .    . 

place  all  their  wires  within  a  radius  of  IJ  miles  from  lie  hoist 
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bridge  over  the  Erie  canal  and  Salina  sti^eet     .     .     ,     under- 
ground." 

Much  of  this  conduit  was  laid  in  the  area  to  which  reference 
is  made  in  the  ordinance  and  to  which  the  aerial  wires  of  the 
company  have  not  yet  been  transferred.  Certain  other  conduit 
has  been  constructed  in  advance  of  use  because  of  the  laying  of 
new  pavements  in  certain  streets.  It  seems  that  so  large  a  per- 
centage  of  the  amount  involved  in  these  items  is  properly  in- 
cluded in  capital  account,  that  the  remaining  deduction,  if  any 
were  made,  would  be  so  small  as  to  be  immaterial. 

(10)  Intangible  Costs. 

Complainant  urges  disallowance  of  all  items  set  up  by  the 
company  as  "overhead"  or  "preliminary  and  development"  ex- 
penses. The  company  claims  that  these  overhead  construction 
costs  include  general,  executive,  financial,  and  legal  expenses, 
items  of  engineering  and  superintendence  not  covered  by  initial 
costs,  taxes,  insurance  and  interest  during  construction. 

As  has  been  said  "No  public  utility  comes  into  being  and  ar- 
rives at  service  condition  without  the  investment  of  these  capital 
items."  The  cost  of  establishing  a  business  contains  elements 
quite  apart  from  the  bare  structural  value. 

"There  are  certain  expenses  connected  with  every  undertaking 
which  are  not  represented  by  physical  property,  but  which  must 
be  incurred  before  the  plant  is  operated.  These  relate  to  the 
initial  promotion  of  the  scheme  and  the  organization  of  the  com- 
pany. Investors  must  be  interested,  lawyers  and  engineers  must 
be  consulted,  and  franchises  and  pei-mits  must  be  secured.  In- 
terest and  taxes  during  the  period  of  construction  must  be  paid, 
and,  as  there  are  no  earnings,  they  must  be  included  as  part  of 
the  cost  of  the  undertaking.  There  are  also  other  Expenses 
•    .    .    which  antedate  operation." 

[See  opinion  of  Maltbie,  Commissioner,  in  Cases  Nos.  1224- 
1225 ;  Re  Queensboro  Gas  &  E.  Co.  2  N.  Y.  P.  S.  C.  (1st  Dist.) 
544,  564.] 

It  is  true  that  such  an  allowance  must  be  viewed  with  care — it 
would  not  be  fair  to  make  the  present  consumers  pay  for  the  in- 
judicious or  fictitious  investments  of  the  past.  Ordinarily  one 
would  expect  that  the  company  itself  would  have  data  upon 
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which  to  base  an  estimate  of  a  reasonable  allowance  for  these 
items.  In  this  case,  however,  the  company  has  produced  no  such 
data — and  claims  inability  to  show  what  these  actual  expend- 
itures were  since  the  early  records  are  missing. 

Under  such  circumstances,  an  estimate  only  can  be  made, 
based  upon  general  knowledge  and  the  experience  of  other  com- 
panies, since  there  can  be  no  doubt  that  these  costs  are  very  real, 
and  that  certain  expenditures  for  these  items  undoubtedly  were 
made,  which  must  be  reflected  in  the  present  value  of  the  prop- 
erty. It  is  well  understood,  however,  that  any  percentage  so 
used  is  not  strictly  correct;  that  on  completion  of  any  part  of  a 
telephone  plant  and  the  operation  of  that  portion,  the  charges 
for  engineering  and  superintendence  during  construction,  as  well 
as  interest  and  taxes  applicable  to  that  portion,  should  cease, 
and  like  expenses  be  transferred  to  operating  expenses  and  paid 
out  of  operating  income. 

While  in  this  case  the  percentage  to  be  allowed  presents  much 
difficulty,  both  because  of  the  lack  of  evidence  of  actual  costs  and 
the  fact  that  we  are  dealing  with  an  arbitrary  and  disputed 
segregation  of  costs,  yet  we  have  as  a  basis  of  comparison,  the 
percentages  allowed  in  similar  cases  by  other  regulatory  bodies. 

In  various  cases  the  allowance  has  been  15  per  cent.  In  the 
Queensboro  Gas  &  Electric  Company  cases  (above  referred  to), 
the  allowance  amounted  to  17  per  cent;  various  allowances  in 
Wisconsin  have  been  made  on  the  basis  of  12  per  cent,  and  such 
an  allowance  was  recently  made  of  20.5  per  cent  (Plymouth  v. 
Wilkes-Barre  K.  Co.  P.U.E.1920F,  677).  A  flat  allowance  of 
$9,000,  was  made  in  Board  of  Tmstees  of  Lyons  v.  Wayne 
Teleph.  Co.  [P.U.R.1921A,  385,  390],  and  an  allowance  of  8i 
per  cent  in  Albion  Local  Area  v.  New  York  Teleph.  Co.  Case  No. 
2453),  an  allowance  of  20  per  cent — Tie  Lockport  Light  Heat 
&  P.  Co.  (N.  Y.)  P.U.R.1918C,  675, 12  per  cent  allowance.  Fort 
Wayne  v.  Home  Teleph.  &  Teleg.  Co.  (Ind.)  P.U.R.1920D,  83. 

Although  wo  cannot  say  that  the  12^  per  cent  allowance 
claimed  here  is  justified  by  the  evidence,  yet,  in  view  of  the  size 
of  the  company,  the  value  of  its  business,  the  way  in  which  it  has 
grown,  and  the  amount  of  expenditures  which  must  have  actually 
been  made,  wo  are  of  the  opinion  that  an  allowance  of  at  least  10 
per  cent  is  justifiable. 
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(11)  \Yorking  Capital. 

The  respondent  estimates  working  capital  at  $197,000,  made 

up  of — 

Materials  and  supplies  $  57,000 

Working  cash    140,000 

Total    : $107,000 

Subsequent  additions,  bringing  these  figures  down  to  Decem- 
ber 31,  1920,  increase  the  total  to  $211,786. 

Working  cash  has  been  figured  on  a  basis  of  2  per  cent  of  prop- 
erty value  (Ex.  7-55) ;  materials  and  supplies  on  an  average 
basis  of  $2.18  per  station  (Ex.  55). 

Dr.  Maltbie,  for  complainant  estimates  the  working  capital  at 
$100,457.13  (Ex.  C.-77).  Working  capital  consists  of  the 
money  needed  for  materials  and  supplies  plus  the  cash  required 
for  operating  expenses,  pending  the  collection  of  accounts  from 
users  of  service.  The  amount  required  might  properly  be  shown 
to  be  the  average  of  materials  and  supplies  on  hand  and  neces- 
sary for  operating  and  reasonable  construction  purposes — ^while 
the  working  cash  would  be  measured  by  the  ratio  of  accounts  re- 
ceivable to  sales  or  service  given — provided  the  company  col- 
lects its  accounts  with  due  diligenca 

The  bulk  of  materials  and  supplies  are  purchased  upon  a 
thirty-day  basis.  Labor,  however,  must  be  paid  weekly,  and  this 
company  makes  a  practice  of  rendering  bills  monthly.  It  is 
clear,  therefore,  that  sufficient  working  cash  must  be  allowed  to 
provide  for  from  four  to  six  weeks  demand  in  labor  payrolls,  and, 
in  addition,  Ai  allowance  should  be  made  for  contingencies,  as 
well  as  the  storage  of  supplies  to  obviate  delays  in  transportation. 

If  credit  is  obtained,  instead  of  cash  being  paid  (as  claimed  by 
complainants),  the  company  has  to  that  extent  less  need  for  work- 
ing cash.  Possibly  the  consumer  is  not  interested  in  the  amount 
of  interest  paid  on  accounts  payable  for  supplies,  as  such  interest 
is  not  a  part  of  the  cost  of  operation,  but  the  consumer  is  greatly 
interested  if  an  unreasonable  amount,  representing  accounts  or 
bills  payable,  is  included  in  working  capital,  and  added  to  the 
rate  base  upon  which  his  payment  for  service  is  to  be  determined. 

(12)  Gomg  Yalue. 

The  strict  application  of  the  "going  value^'  theory  to  a  utility 
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company  which  is  protected  from  competition  presents  an  inter- 
esting question.  The  complainant  claims  no  allowance  should  be 
made  and  that  such  values  are  already  reflected  in  the  capital  ac- 
count of  the  company. 

On  the  other  hand,  respondent  claims  a  "going  concern"  value 
in  this  case  of  $1,600,000.  The  compafay  has  made  use  of  the 
Wisconsin  or  "historical  method"  in  arriving  at  these  figures. 
We  cannot  agree  that  this  method  of  capitalizing  deficiencies,  and 
all  amounts  less  than  a  return  of  8  per  cent  on  the  investment 
since  its  inception,  is  a  correct  or  sensible  one. 

Of  course,  some  of  the  elements  attributed  to  "going  value"  are 
closely  related  to  those  allowed  under  the  "overheads,"  or  in- 
tangible costs.  Certain  elements  of  "going  value"  are  transitory. 
And  certain  values  regarded  as  "exchange  values"  and  "going 
value,"  in  condemnation  proceedings,  are  not  necessarily  ele- 
ments of  fair  value  in  a  rate  case. 

The  difficulty,  as  has  often  been  pointed  out,  is  to  prove  the 
actual  amount  entering  into  "going  value."  In  this  case,  there 
is  a  lack  of  satisfactory  evidence  both  on  the  part  of  the  com- 
pany and  the  complainant.  We  deem  it  impossible  to  attempt 
any  estimate  of  "going  value"  here  both  on  account  of  such  lack 
(if  evidence  and  on  the  further  ground  that  under  the  "segregated 
area"  idea,  any  such  finding  would  be  based  on  misleading  and 
incorrect  premises. 

(13)  Depreciation. 

The  items  of  depreciation  expense  and  the  amounts  allocated 
to  depreciation  reserve  seem  to  be  the  principal  issues  in  this 
case. 

Complainants  insist  on  disallowance  of  all  credits  to  deprecia- 
tion resen-e  account  for  a  period  of  two  years,  on  the  ground 
that  the  accumulated  reserve  is  already  excessive.  The  question 
thus  raised  is  most  important.  Theoretically,  a  company  invests 
its  capital  in  plant  and  structure  calculated  to  carry  on  its  busi- 
ness in  the  most  modem  and  economical  manner.  If  it  is  in  one 
line  of  business,  its  plant  may  depreciate,  i.  e.  wear  out,  only  in 
a  long  period  of  time ;  in  another  line  it  may  be  very  short  lived. 
Again,  it  may  be  composed  of  both  long  and  short  lived  units. 

It  is  evident  that,  aside  from  certain  elements  or  units,  the 
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plant  of  a  modern  telephone  company  consists  in  the  main  of 
short  lived  units.  In  no  other  utility  have  so  many  improve- 
ments been  made  or  have  such  improvements  been  of  so  steady 
and  continuous  a  growth.  Changes  in  methods  and  appliances 
have  come  continuously.  Then  too,  the  ordinary  life  of  its  struc- 
tures, such  as  poles,  vsrires,  instruments,  switch-boards  and  other 
electrically  energized  equipment  and  central  office  devices,  is 
short  compared  with  that  of  the  mechanical  devices  used  by 
other  utilities. 

Also  there  must  not  be  overlooked  the  immense  scientific  inves- 
tigation and  study  which  may  lead  to  revoluntionary  changes  in 
methods  and  appliances.  Indeed,  it  may  not  be  too  far  fetched 
to  assume  that  certain  elements  of  this  company's  plant  might  be 
rendered  entirely  obsolete,  and  have  to  be  completely  replaced  in 
a  calendar  year.  It  is  thus  evident  that  reserves  must  be  allowed 
in  excess  of  those  for  ordinary  replacements. 

A  public  utility  is  under  a  special  and  unique  obligation  to  put 
back  in  its  business  and  in  its  structural  property  every  item 
which  becomes  necessary  from  time  to  time,  to  insure  tiiat  the 
consuming  public  shall  receive  the  most  efficient  service  both  in 
quality  and  extent.  In  fact  it  must  continue  to  furnish  the  same 
service  during  its  life  which  it  does  when  it  is  new,  and  theorti- 
cally  at  its  high  water  mark  of  efficiency.  This  responsibility, 
it  is  needless  to  say,  is  a  special  one  in  that  it  does  not  rest  on  the 
ordinary  business  concern.  So  that  it  is  well  said — "the  value 
of  the  service  of  a  utility  is  not  measured  by  the  unexpired  serv- 
ice, but  by  the  unexpired  service  plus  the  additions  necessary  to 
furnish  the  required  service.''  And  in  viewing  utilities  we 
should  regard  them  as  theoretically  capable  of  continuous  opera- 
tion at  the  capacity  mentioned.  That  is,  utilities  must  maintain 
intact  their  capital  investment  and  when  rates  of  depreciation  are 
estimated  and  set  up  in  accordance  with  rules,  well  defined  and 
tested  by  experience,  the  actual  sums  standing  to  the  credit  of 
depreciation  reserve  are  to  be  regarded  as  having  been  paid  by 
the  ratepayer  to  insure  continuance  of  the  required  service. 

As  a  matter  of  calculation,  when  allowance  is  made  for  salvage, 
the  maximum  in  the  depreciation  reserve  at  the  rates  used  in  this 
case  works  out  to  less  than  30  per  cent  of  book  cost.  Is  it  not 
true,  that,  in  a  grovsring  plant  the  annual  charges  for  depreciation 
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will  always  exceed  the  annual  retirements  ?  This  makes  the  com- 
parison of  the  complainants,  in  showing  reserves  growing  so 
much  faster  in  proportion  than  capital  account,  seem  more  log- 
ical. 

These  reserves  are  not  solely  created  to  take  care  of  current 
retirements.  The  other  elements  spoken  of  before  must  be  eon- 
biderc*d.  The  percentages  used  have  been  pretty  thoroughly 
worked  out  in  rate  cases,  and  if  the  detail  figures  are  correct,  the 
sum  total  cannot  be  far  from  accurate. 

These  figures  of  the  company,  since  Commission  regulation, 
have  been  so  checked,  and  while  the  Commission  may  or  may  not 
have  tiie  legal  authority  to  say  what  the  composite  rate  shall  be — 
yet  in  practice  the  Commission  has  allowed  and  even  recom- 
mended certain  depreciation  items  resulting  in  a  higher  compos- 
ite figure  than  the  one  claimed  in  this  case. 

It  comes  to  a  reconciliation  of  ideas  between  those  engineers 
who  advocate  only  sufficient  reserves  to  take  care  of  current  re- 
tirement and  those  who  go  to  the  other  extreme  and  advocate  al- 
lowance of  the  full  amount  of  the  impairment  of  the  property. 

It  appears,  however,  that  this  company  now  practically  con- 
cedes its  reserve  to  be  of  sufficiently  large  dimensions  as  not  to 
require  the  continuance  of  the  accumulation  by  the  percentages 
heretofore  used.  The  company's  witness  Whittemore  practically 
admits  that  the  present  reserves  are  nearly  sufficient,  and  says  the 
company  should  "slow  down"  its  accumulation.  (Evidence  pp. 
661-670.)  This,  however,  merits  discussion  when  rates  are  de- 
termined on  the  entire — i.  e. — state-wide  business  of  the  com- 
pany, and  cannot  be  attempted  when  considering  the  laboi^d  seg- 
regation evidenced  here. 

(14)  Expenses. 

The  largest  single  item  of  expenses  is  that  of  "Traffic."  Com- 
plainants ask  a  10  per  cent  reduction  in  this  item,  an  $11,000  re- 
duction in  "commercial  expenses,"  and  $13,000  under  "General 
nnd  Miscellaneous."  The  city  furnishes  elaborate  tables  showing 
the  downward  trend  of  prices,  and  argues  that  under  these  con- 
ditions, and  with  the  apparent  surplusage  in  the  labor  market 
"expenses  will  not  be  as  much"  as  represented.  (Ex.  C-80, 
C~81.) 
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There  is  a  general  downward  trend  in  current  market  prices  of 
materials  and  there  is  also  a  tendency  toward  lower  labor  costs, 
but  the  fact  remains  that  if  we  disregard  the  1921  estimates  and 
only  consider  1920  expense  figures,  we  are  working  with  items 
which  have  been  actually  paid.  Labor  costs  made  up  nearly  all 
of  ^'traffic"  expenses  and  at  least  80  per  cent  of  "current  main- 
tenance." These  labor  costs  have  not  yet  reflected  the  extent  of 
the  downward  trend  shown  in  the  commodity  charts.  Any  de- 
crease in  these  items  would  be  arbitrary  and  should  not  be  made 
until  checked  by  the  figures  of  experience.  Various  other  items 
of  "miscellaneous  expense"  are  attacked  by  complainant;  much 
is  said  about  expenses  of  publicity.  This  company  attempts  to 
keep  the  public  advised  of  its  policies.  Such  a  practice  is  in  line 
with  that  followed  by  other  business  enterprises,  and  because  a 
concern  is  a  public  utility,  it  does  not  follow  that  it  should  not, 
in  a  reasonable  way,  make  public  its  program  and  policies. 

(15)  Revenues. 

As  to  revenues,  there  seems  to  be  no  dispute,  except  that  com- 
plainants would  segregate  the  revenues  into  those  derived  from 
toll  and  from  exchange. 

(16)  Segregation  of  Toll  and  Exchange  Property. 

The  segregation  worked  out  by  the  extremely  able  and  compe* 
tent  engineer  of  the  complainant  is  a  method  well  suited  to  the 
theory  followed  by  the  city  in  this  case.  Mr.  Wray  has  devised 
and  developed  a  method  of  dividing  property  and  accounts  be- 
tween toll  and  exchange  service.  Developing  this  theory  to  its 
logical  conclusion  would  require  us  to  view  each  subscriber's  line 
by  itself,  each  toll  line  by  itself,  require  a  separate  and  distinct 
consideration  of  each  message,  each  rate  filed — and  a  determina- 
tion and  allocation  of  the  property  involved  in  each  case— to- 
gether with  the  fixing  of  the  proper  charge  for  the  portionate 
use  of  each  class  of  property.  The  complications,  divisions,  and 
subdivisions  requisite  to  properly  carry  this  out  are  infinite,  and 
if  it  is  correct  in  principle,  the  prospect  is  appalling.  ' 

Toll  and  exchange  business  are  both  functions  of  the  same 
public  service.  Telephone  service  began  with  the  local  exchange. 
The  rate  charged  in  the  local  exchange  had  to  support  the  entire 
business  and  when  companies  occupied  a  large  area,  rates  were 
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fixed  on  their  business  as  a  whole.  The  toll  business  was  a  by- 
product. Short  toll  lines  were  built  from  one  town  to  a  neigh- 
boring one — these  lines  were  crude — construction  being  wholly 
of  open  wire  carried  on  pole  lines — ^no  conduits  existed.  One 
can  recall  the  cumbersome  wall  telephone  with  the  huge  battery- 
box,  where  conversation  could  be  had  with  great  difficulty  over  a 
line  ten  to  twelve  miles  long.  Instruments  were  of  the  magneto 
type,  requiring  the  subscriber  to  ring  a  bell  to  signal  the  central 
office.  Improvements  came  and  more  and  more  development, 
until  every  community  was  linked  into  communication.  Today 
every  telephone  is  a  toll  telephone.  Does  this  not  add  materially 
to  the  value  of  every  subscriber's  telephone  ? 

The"  toll  business  always  has  been,  and  is  now,  carried  on 
through  local  exchanges,  and  is  an  integral  part  thereof.  Added 
plant  in  the  larger  central  offices  is  necessary  and  this  is  the  only 
part  of  the  company's  property  which  can  be  called,  with  any  de- 
gree of  accuracy,  its  "toll  plant"  for  the  service  is  practically 
identical,  except  in  the  matter  of  "length  of  haul,"  and  even  this 
is  not  always  a  measure  of  difference.  Local  exchange  bound- 
aries are  not  purely  local  or  municipal,  but  are  artificially  cre- 
ated by  the  company  to  prescribe  and  make  equal  the  "short 
haul"  rate  for  the  subscriber  using  the  local  service. 

Segregation,  such  as  is  proposed,  is  a  new  departure  (Ev.  Mr. 
Wray,  p.  1296)  ;  it  has  never  been  tried  out — it  is  entirely  the- 
oretical. Under  this  method  the  expenses  allocated  to  toll  busi- 
ness exceed  the  toll  revenues.  If  these  toll  rates  are  increased, 
may  not  the  effect  be  the  killing  of  the  toll  business  ?  The  only 
equipment  eliminated  in  that  event  would  be  some  part  of  the 
wires,  the  toll  board,  and  a  small  part  of  the  line  plant  (Ev.  Mr. 
Wray  p.  1309). 

Or  following  the  theory  through,  it  might  result  in  establish- 
ing toll  service  telephones,  toll  exchanges,  and  an  entirely  sep- 
arate equipment.  Very  little  expense  would  b^  eliminated  (Ev. 
Mr.  Wray  p.  1309.)  Then,  with  toll  service  set  up  by  itself,  the 
exchange  service  would  not  be  as  valuable.  Tneir  intimate  rela- 
tionship makes  each  much  less  valuable  if  separated.  (Ev.  Mr. 
Wray  pp.  1343— 4r.)  In  either  event,  we  would  be,  in  the  matter 
of  service,  exactly  where  we  began,  and  twenty  years  of  develop- 
ment in  ease  and  convenience  of  telephone  service  summarily 
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cast  aside.  We  believe  that  the  potential  service  resulting  from 
every  telephone  instniment  being  a  toll  instrument  is  much  too 
valuable,  as  a  public  convenience,  to  be  thus  disposed  of. 

(17)  Corvtrdct  with  American  Telephone  &  Telegraph  Company, 

Complainant  would  modify  the  terms  of  tnis  contract  to  a 
basis  of  75  cents  per  instrument  per  year,  and  cites  the  action 
taken  in  regard  to  the  Jamestown  Telephone  Company,  by  re- 
spondent. 

This  "4^  per  cent  contract,"  so  called,  has  been  the  chief  mat- 
ter of  contention  in  all  rate  cases  with  the  respondent.  The  facts 
are,  briefly,  these: 

The  stock  of  the  New  York  Telephone  Company  is  owned  in 
its  entirety,  with  the  exception  of  tne  qualifying  shares,  by  the 
American  Telephone  &  Telegraph  Company.  There  is  between 
these  two  corporations  a  contract  by  which  the  American  Tele- 
phone &  Telegraph  Company  supplies  the  New  York  Telephone 
Company  with  certain  apparatus,  and  furnishes  certain  advis- 
ory service,  legal,  engineering,  accounting,  and  otherwise,  and 
aid  in  financing  the  New  York  Telephone  Company. 

Its  terms  can  be  summarized  as  follows:  1.  To  furnish,  with- 
out charge,  sufficient  telephones  and  transmitters  to  equip  all 
stations  operated  by  the  New  York  Telephone  Company,  and  to 
furnish  and  supply  a  working  stock  of  telephones  and  transmit- 
ters, not  in  excess  of  three  per  cent  of  the  total  number  of  tele- 
phones and  transmitters  furnished  for  use  on  subscribers'  sta- 
tions, and  to  replace  any  of  said  telephones  and  transmitters 
when,  for  any  reason  it  is  necessary  to  change  them.  2.  To  fur- 
nish the  free  use  of  all  patents  owned  or  controlled  by  the  Ameri- 
can Telephone  &  Telegi*aph  Company  without  charge,  and  to  de- 
fend any  infringement  suits  brought  on  account  of  such  use. 
3.  To  furnish  engineering  advice  and  service,  and  to  carry  on 
telephonic  experimental  work  for  the  benefit  of  the  New  York 
Telephone  Company.  4.  To  study,  compile,  and  furnish  statis- 
tics bearing  on  every  branch  of  telephone  service.,  commercial 
operating,  and  traffic  conditions,  and  accounting  systems.  5.  To 
furnish  legal  advice  and  services  before  all  regulatory  Commis- 
sions, income  tax  authorities,  and,  in  goieral,  all  legal  advice  re- 
quested by  the  New  York  Telephone  Company.    6.  To  furnish 

P.U.R.1921D.  48 


Digitized  by 


Google 


754  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

financial  aid  in  all  operations  of  the  company.  (Under  this 
contract,  and  as  a  consideration  therefor,  the  New  York  Tele- 
phone Company  pays  4^  per  cent  of  its  gross  revenues  to  the 
American  Telephone  &  Telegraph  Company.) 

The  New  York  Telephone  Company  contends  that  this  con- 
tract represents  the  business  judgment  of  its  directors  in  the 
management  of  its  business ;  that  the  New  York  Telephone  Com- 
])auy  could  not  perform  such  services  for  itself  at  the  cost  it  is 
now  paying;  that,  as  a  l^al  proposition,  the  discretion  of  the 
directors  in  matters  of  business  management  exercised,  without 
proof  of  fraud  or  unreasonableness,  is  controlling ;  and  that  the 
Commission  may  not  substitute  its  judgment  for  that  of  the  com- 
pany's directors.  That  the  intercorporate  relationship  between 
the  contracting  parties  does  not  in  itself  overcome  the  presump- 
tion of  good  faith ;  and  the  burden  of  proving  abuse  of  discretion, 
or  fraud  is  upon  the  party  who  alleges  it. 

The  complainant  insists  that  there  is  no  evidence  of  any  value 
whatever  accruing  to  the  New  York  Telephone  Company  from 
the  contract ;  that  because  of  the  intercorporate  relationship  of  the 
parties,  this  contract  should  be  most  carefully  scrutinized  and  in- 
quired into,  and  that  no  proof  of  any  value  whatever  being  of- 
fered, the  fact  of  its  mere  existence  is  not  proof  of  performance ; 
that  the  burden  is  upon  the  company  to  justify  the  contract  in 
that  some  proof  of  compliance  with  its  terms  and  the  amount  and 
value  of  the  service  rendered  must  be  furnished. 

The  city,  further,  claims  that  this  is  all  the  more  so,  since  evi- 
dence was  received  showing  that  telephone  instruments,  im- 
provements, and  patented  articles  as  furnished  to  the  New  York 
Telephone  Company  were  furnished  to  the  Jamestown  Telephone 
Company  at  an  annual  rental  of  76  cents  per  instrument. 
That  the  payment  **being  based  on  gross  revenues,"  is  at  the  ex- 
pense of  the  rate  payer,  and  in  the  absence  of  proof  of  value 
substitutes  a  prima  facie  fraudulent  imposition  on  consumers." 

The  city  demands  that  the  estimated  portion  of  this  gross  pay- 
ment allocated  to  the  Syracuse  area  be  disregarded  by  the  Com- 
mission, although  elsewhere  the  claim  is  made,  impliedly,  that 
75  cents  per  instrument  is  a  fair  charge. 

While  there  is  no  hesitancy  in  pronouncing  this  contract  to  be 
suspicious,  on  its  face,  and  while  we  are  convinced  that  the  basis 
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for  payments  (4J  per  cent  on  gross  revenues)  is  unbusinesslike 
and  fundamentally  improper,  that  there  can  be  no  relationsliip 
between  any  per  cent  of  gross  revenues  and  the  cost  or  value  of 
the  service  rendered  by  the  American  Telephone  &  Telegraph 
Company,  yet  the  payments  made,  in  some  part,  at  least,  are 
for  definite  things  and  based  on  this  estimated  allocation  no 
sound  deduction  can  be  made  to  offset  the  payment  estimated  as 
proper  in  the  Syracuse  district. 

This  Commission  believes,  however,  in  common  with  the  rate- 
making  bodies  of  several  of  the  states,  that  this  contract  with  the 
American  Telephone  &  Telegraph  Company  should  be  definitely 
and  finally  inquired  into,  and  its  entire  effect  considered,  to  the 
end  that  a  sound  basis  may  be  fixed  for  payments  w^hich  shall  not 
be  fraudulent  in  their  effect  on  the  rate  payer. 

(18)  Additional  Trunk  Lines. 

Complainant  specifically  calls  attention  to  the  rate  for  second 
find  additional  trunk  lines  to  private  branch  exchanges.  It  is 
urged  that  the  decision  of  the  Public  Service  Commission, 
Second  District,  in  case  No.  7337 — Hudson  Falls,  is  in  point  and 
should  be  applied  in  Syracuse.  In  that  case  it  was  said:  "Al- 
though this  proceeding  is  local  in  its  nature,  the  principal  in- 
volved has  a  broad  and  probably  state-wide  application."  The 
order,  however,  limited  its  effect  to  the  Hudson  Falls  exchange 
alone. 

It  appears  that  the  difference,  in  cost  of  installation,  between 
the  first  and  the  additional  trunk  is  almost  negligible,  and  that 
the  same  physical  property  is  involved.  It  is  true  that  the  com- 
pany had  for  years  made  a  rate  for  additional  trunks  of  75  per 
cent  of  the  rate  for  the  first  one.  This  practice  has  been  changed 
after  investigation  showed  it  to  be  uneconomical.  The  Commis- 
sion should  not  interfere  unless  it  be  shown  that  adequate  or  su- 
perior reasons  exist  calling  for  such  interference,  as  for  instance 
that  the  charge  is  improper,  unfair,  or  discriminatory.  No  such 
reasons  appear  in  the  evidence  here. 

(19)  Present  Rates. 

Dr.  Maltbie  arrives  at  a  total  book  cost  of  the  company^s  prop- 
erty in  the  Syracuse  local  area  as  $3,567,322,  as  of  December  1, 
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1919.     (Ex.  C-56).     He  eliminates  organization,  "overheads/' 
and  other  intangible  capital  from  consideration. 

Taking  this  figure    $3,667,322 

Adding  10%  for  overheads  366,732 

$4,034,054 
Adding  to  this  ^  additions  to  capital  account  to  Dec.  31,  1920        140,721 

Total   $4^74,775 

Allowing  working  capital  as  claimed  by  complainant    (Ex. 

C-77 )    100,457 

$4,275,232 

Deducting  reserve  for  depreciation  allocated  to  Syracuse  area, 

as  estimated  by  Dr.  Maltbie 1,072,102 

We  have  an  assumed  rate  base  for  1920  of $3,203,130 

Revenues : 

The  actual  revenues  for  1920  (month  of  December  estimated) 
were  (Ex.  48-n)  — 

Exchange $1,108,006 

Toll    126,552 

Miscellaneous    28.807 

$1,263,359 

Expenses : 

The  expenses  tor  the  same  period — 

(Ex.  48-n)  were  rewritten  to  conform  to.  complainant's  contention  of 
allowing  75  cents  per  station  under  the  American  Telephone  &  Telegraph 
Company's  contract,  and  correcting  the  item  of  "Taxes"  to  $77,000  the 
amoimt  afterward  testified  to;  and  fixing  depreciation  at  4  per  cent  rather 
than  at  the  amount  set  up  by  the  company: — 

Payment  to  A.  T.  &  T.  Ck)mpany  $21,000 

Current  maintenance    172,51 1 

Depreciation  and  amortization  4%  of  book  cost 146,692 

Traffic    551.084 

C:k)mmercial    134,100 

General  and  miscellaneous   38,704 

Uncollectible  operating  revenues   1,335 

Taxes    77,000 

Rent,  expenses  and  deductions 9,221 

Miscellaneous  deductions   6,284 

Total    $1,157,931 

$1,263,369 
1,157,931 

Thus  the  net  telephone  revenue  was $105,428 

This  indicates  a  return  on  the  rate  base  assumed  of  less  than  4  per  cent. 

Note: — While  it  would  undoubtedly  be  proper  to  figure  the  "Depreciation 
and  amortization"  so  as  to  include  therein  the  additions  to  capital  account 
— and  also  it  may  be  urged,  to  include  "overheads,"  yet  for  the  purpose  of 
this  illustration  only  the  "bare  bones"  costs  are  considered,  and,  in  the 
1921  illuptration,  the  same  figure  is  again  used. 
P.U.R.1921D. 
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Rewritten  for  1921,  the  results  would  be  about  as  follows: 

Complainants'  book  cost   $3,667,322 

Adding  10%  for  "overheads"  366,732 

$4,034,054 

Additions  to  capital,  account  to  December  31,  1920  281,443 

^  Additions  (estimated)  for  1921  397,036 

Working  capital  (as  before)    100,467 

$4,812,990 
Deducting    reserve    1,072,102 

Assumed  rate  base  for  1921   $3,740,888 

The  estimated  revenue  for  1921,  under  present  rates  are: 

Exchange    $1,284,700 

Toll    137,650 

MiscellaneouB   30,000 

Total    $1,462,350 

Using  1920  expense  figures  for  1921 — 

Payment  to  A.  T.  &  T.  Company  $21,000 

Current  maintenance    172,611 

Depreciation  and  amortization  4%    146,692 

Traffic    661,084 

Commercial    134,100 

General  and  miscellaneous   35,704 

Operating  and  uncollectible  revenues   1,335 

Taxes    77,000 

Rent,  expenses  and  deductions  9,221 

Miscellaneous  deductions    • 6,284 

$1,157,931 

$1,452,350 

1,157,931 

Thus  the  net  telephone  revenues  for  1921  would  be $    294,419 

This  indicates  a  return  of  approximately  7.8  per  cent  on  the 
assumed  1921  rate  base. 

While  we  have  used  these  foregoing  valuations  and  percentages 
to  illustrate  some  of  the  city's  contentions,  and  while  we  do  not 
Mgree  that  these  are  correct,  yet  under  these  assumed  figures, 
which  are  most  favorable  to  the  claims  of  the  city,  the  results  in- 
dicate an  approximate  return  of  less  than  4  per  cent  for  1920  and 
less  than  8  per  cent  for  1921. 

Conclusions. 

[1]  The  Commission  believes  that  the  value  of  this  company's 
property  used  and  useful  in  the  public  service,  its  rates  charged, 
and  its  regulation,  so  far  as  regulation  can  go  in  the  matter  of 
policies  and  practice,  should  be  considered  on  the  basis  of  its 
state-wide  activities,  that  the  forced  and  artificial  segregations 
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attempted  in  this  case  do  not  afford  a  satisfactory  basis  for  the 
proper  determination  of  either  valuations  oi^  rates ;  and  that  the 
availability  of  service  and  its  development  to  the  highest  possible 
degree,  irrespective  of  municipal  boundaries,  are  essential  to 
that  character  of  telephone  service  which  the  public  demands. 

Having  the  appraised  value  of  the  entire  property  of  this  com- 
pany, and  having  investigated  its  reasonable  operating  and  other 
expenses,  the  Commission  should  be  able  to  decide  what  amount 
of  revenue  is  required  to  pay  those  expenses  and  yield  a  fair  re- 
turn on  the  valu^i  of  the  property,  together  with  a  reasonable  al- 
lowance for  surplus  and  contingencies.  The  distribution  of  the 
burden  of  payment  of  this  revenue  should  then  be  made  on  the 
basis  of  population,  the  class  of  service  desired  and  furnished, 
and  on  the  physical,  business  and  other  characteristics  of  locali- 
ties from  a  telephonic  standpoint. 

Due  regard  should  bIso  be  had  to  the  desirability  of  fixing  rates 
on  a  measured  service  basis,  so  that  the  amount  paid  for  tele- 
phone service  shall  be  to  a  greater  degree  determined  by  the 
extent  of  its  use.  Such  rates,  it  is  believed,  will  result  in  lower 
telephone  costs  and  a  more  equitable  distribution  of  the  sanie. 

[2]  In  the  present  case,  we  have  expressly  refrained  from  at- 
tempting to  fix  the  value  of  the  company's  physical  property  for 
the  reasons  stated.  We  have  considered  all  the  evidence  pre- 
sented; the  company's  inventory  and  appraisal,  its  numerous  ex- 
hibits and  documents  have  been  checked  by  the  Exhibits  and 
documents  submitted  for  the  complainant;  the  able  and  mature 
opinions  of  Dr.  Maltbie  and  Mr.  Wray,  the  complainant's  ex- 
perts, have  received  most  careful  thought,  and  consideration. 
However,  in  order  to  alter  rates  or  to  fix  new  ones  in  these  cases, 
we  must  first  find  that  the  rates  put  into  effect  by  this  company 
are  unjust,  unreasonable,  unjustly  discriminatory,  unduly  pref- 
erential, or  in  violation  of  law.  And  such  a  finding  must  be  based 
on  evidence.    We  fail  to  find  such  evidence  in  these  cases. 

It  follows,  therefore,  that  an  order  should  be  entered  dismiss- 
ing the  complaints  herein. 

Chairman  Prendergast.  and  Commissioners  Van  Voorhis  and 
Semple,  concur;  Commissioner  Pooley  not  present. 
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NEW   YORK   TRANSIT   COMMISSION. 

EE  NINTH  AVENUE  EAILBOAD  COMPANY. 
[Case  No.  2548.] 

Service  —  Power  of  CotnmiHslon  —  Curtailtn^fnt  —  Street  railtoays. 

The  New  York  CommisBion  has  no  authority  to  direct  a  street  rail- 
way operating  under  a  franchise,  to  curtail  operation  on  account  of  con- 
gestion in  the  streets. 

[May  31,  1921.] 

Review  of  an  order  directing  the  ciirtailiuent  of  street  rail- 
way service  on  certain  streets ;  order  abrogated  and  the  proceed- 
ing continued. 

Harkness,  Commissioner:  On  December  28,  1920,  the 
Public  Service  Commission  for  the  First  District  adopted  an 
order  directing  the  Ninth  Avenue  Railroad  Company  to  cease  to 
operate  daily  between  the  hours  of  12  midnight  and  6  a.  m.  its 
ears  on  Washington  and  Greenwich  streets,  south  of  Canal  street, 
in  the  borough  of  Manhattan,  and  providing  that  said  order 
should  remain  in  effect  until  December  30,  1921,  unless  changed 
or  abrogated  by  further  order  of  the  Commission.  The  order 
was  made  after  the  close  of  a  hearing  held  on  motion  of  the 
Commission  on  the  question  of  improvements  in  and  additions  to 
the  service,  equipment,  tracks,  structures,  regulations,  and  prac- 
tices of  the  company.  The  company  opposed  the  making  of  the 
(.rder  and  denied  that  the  Commission  had  power  to  make  it; 
made  application  for  a  rehearing,  which  was  denied  by  the  Pub- 
lic Service  Commission ;  and  subsequently  obtained  a  writ  of  cer- 
tiorari, directed  to  this  Commission,  to  review  the  order.  The 
case  was  reopened  and  a  further  hearing  held  by  this  Commis- 
sion. 

It  appears  that  since  the  franchise  to  operate  in  these  streets 

was  granted,  the  character  of  both  Washington  and  Greenwich 

streets  has  changed,  so  that  now  the  streets  are  devoted  almost 

exclusively  to  the  wholesale  produce  business.     The  testimony 

shows  that  both  of  these  streets  are  much  congested  in  the  early 

hours  of  the  morning  by  the  unloading  of  motor  trucks  carrying 

fresh  fruit  and  vegetables,  and  indicates  that  the  operation  of 

the  railroad  is  a  factor  in  that  congestion. 
P.U.R.1921D. 
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(There  is,  however,  no  provision  in  the  Public  Service  CJom- 
mission  Law  or  in  the  Railroad  Law  specifically  authorizing  the 
Commission  to  direct  a  railroad  company  to  suspend  operation^ 
under  the  circumstances  presented  in  this  case.  The  right  of 
the  company  to  operate  is  a  franchise  right  and  a  property  right 
protected  by  the  Constitution  of  the  state  of  Xew  York,  and  the 
Constitution  of  the  United  States.  While  the  Commission  feels 
that  its  general  power  to  regulate  the  service  of  the  company 
may,  upon  proper  occasion,  be  invoked  to  restrict  as  well  as  to 
increase  service,  it  is  of  the  opinion  that,  upon  the  facts  in  this 
case,  the  order  was  unwarranted,  because  in  excess  of  the  regu- 
latory power.)  The  order  in  question  will,  therefore,  be  abro- 
gated, but  the  proceeding,  which  was  instituted  for  the  purpose 
of  seeing  if  some  remedy  for  these  conditions  of  congestion  could 
not  be  devised,  wuU  be  continued. 


PENNSYLVANIA   PUBIilC    SERVICE   COMMISSION. 

JOSEPH  LUNDY 

V. 

POTTSVILLE  WATER  COMPANY. 
[Complaint  Docket  No.  4256.] 

MINERAL  LODGE  NO.  285  INDEPENDENT  ORDER  OF  ODD 

FELLOWS. 

V. 

POTTSVILLE  WATER  COMPANY. 
[Complaint  Docket  No.  4267.] 

Service  —  Ahandonment  —  Water  pipes  —  Charges  for  repairs, 

1.  A  water  utility  should  not  be  allowed  to  discontinue  service  on 
the  ground  that  a  consumer  does  not  repair  or  advance  the  expense  of 
repairing,  leaks  in  service  lines  between  the  street  main  and  the  curb 
line,  since  such  repairs  should  be  made  by  the  company. 

Hearings  —  Necessity  for  —  Question  of  Jaw, 

2.  A  hearing  was  dispensed  with  when  the  question  presented  for  a 
Commission  decision  was  wholly  one  of  law  and  undue  delay  would  be 
injurious  to  complainant. 

[July  11,  1921.] 
P.U.R.1921D. 
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Complaint  against  refusal  to  resume  furnishing  of  water; 
complaint  sustained  and  water  company  ordered  to  repair  leaks 
in  service  pipes. 

By  the  Commission:  [1,  2]  These  matters  being  before  the 
Public  Service  Conmiission  of  the  commonwealth  of  Pennsyl- 
vania upon  complaint  alleging  respondent's  refusal  to  resume 
furnishing  water  until  complainants  should  repair,  or  advance 
the  expense  of  repairing,  leaks  in  service  lines  between  respond- 
ent's street  main  and  the  curb  line,  and  upon  answer,  alleging, 
as  justification  for  such  refusal,  a  by-law  providing  for  discon- 
tinuance of  service  for  the  wasting  of  water  "through  imperfect 
or  improper  pipes  or  fixtures  or  otherwise,"  certain  charter  pro- 
visions substantially  authorizing  respondent  to  "suffer  individ- 
iials  at  all  times  to  be  supplied  with  water  from  said  pipes  .  .  . 
according  to  uniform  rates"  adopted  with  regard  to  the  probable 
consumption  of  water  and  to  the  distance  "from  the  place  where 
the  water  is  to  be  drawn,"  as  well  as  authorizing  the  adoption  of 
by-laws  necessary  or  expedient  for  the  well  governing  of  the 
affairs  of  the  said  company,  and  further  alleging  that  the  service 
lines  in  the  present  complaints  were  laid  many  years  ago  by  ante- 
cedent consumers  at  such  consumers'  expense,  as  required  by 
respondent ;  and  the  Commission,  after  full  consideration  of  the 
matters  and  things  involved  being  of  the  opinion  that  the  ques- 
tion presented  is  wholly  one  of  law  and  is  ruled  by  the  decision 
of  the  superior  court  in  the  case  of  Panther  Valley  Water  Co.  v. 
Public  Service  Commission,  70  Pa.  Super.  Ct.  8,  and  that  oral 
argument  thereof  would  unduly  delay  relief  to  the  complainant* 
and  be  unavailing  to  respondent ;  and  the  Commission  now  here- 
by finding  and  determining  that  the  respondent's  action  com- 
plained of  in  discontinuing  its  service  and  that  the  application 
of  its  by-law  in  these  cases,  are  unjust  and  unreasonable ;  and  it 
having  been  admitted  of  record  in  the  complaint  of  St.  Clair 
V.  Pottsville  Water  Company,  heretofore  before  the  Commission 
at  Complaint  Docket  No.  4218,  that  water  flowing  through  these 
leaks  constituted  a  public  nuisance. 

Now,  to-wit,  July  11,  1921,  it  is  ordered  that  the  complaints 
be  and  they  are  hereby  sustained. 

It  is  further  ordered  that  the  Pottsville  Water  Company, 
P.U.R.1921D. 
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respondent,  repair  the  leaks  referred  to  in  the  complaints  witain 
two  days  from  the  date  of  the  service  hereof,  and  forthwith  upon 
completion  of  such  repairs  restore  to  complainants  the  service 
heretofore  discontinued. 

The  Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania  (Signed)  William  D.  B.  Ainey,  Chairman. 

Attest:    Jno.  G.  Hopwood,  Secretary. 


WASHINGTON   DEPARTMENT   OF   PUBIilO   WORKS. 

CITY  OP  SPOKANE 

V. 

WASHINGTON  WATER  POWER  COMPANY  et  al. 

[No8.  4796,  4797.] 

Valuation  —  Outstanding  securities, 

1.  Very  little  consideration  should  be  given  in  a  rate  proceeding  to 
the  amount  of  capital  stock,  bonds  or  notes  of  a  public  uUlity  outstand- 
ing. 

Valuation  —  Reproduction  cost  —  Period  of  prices  considered. 

2.  Prices  prevailing  during  an  abnormal  economic  period  should 
not  be  considered  in  a  reproduction  cost  valuation  for  rate-making  pur- 
poses. 

Return  —  Valuation  omitted  —  Unprofitable  operation, 

3.  No  valuation  of  a  street  railway  property  was  made  in  a  rate 
proceeding,  where  it  appeared  that  the  gross  revenues  of  the  company 
under  the  proposed  rate,  would  give  the  company  barely  sufficient  rev- 
enue to  pay  its  operating  expenses  and  taxes  with  no  allowance  for  de- 
preciation or  return  upon  the  investment. 

Return  —  Operating  expenses  —  Income  taxes. 

4.  Income  taxes  should  not  be  allowed  as  an  operating  expense  of 
a  public  utility,  but  should  properly  be  borne  by  the  stockholders  them- 
selves. 

Depreciation  —  Street  railways. 

5.  A  depreciation  allowance  of  3^  per  cent  annually  was  held  to  be 
reasonable  for  a  street  railway. 

Return  —  Street  railways  —  Am^mnt. 

6.  A  return  of  8  per  cent  was  held  to  be  reasonable  for  a  atreet  rail- 
way. 

Rates  —  Street  railways  «  Reasonahleness, 

7.  An  8-cent  street  railway  fare  in  and  of  itself  is  not  unreasonably 
high. 

P.U.R.1921D. 
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dymmissiana  —  Jurisdiction  —  Consolidation  —  Street  railways. 

8.  The  Washington  Commission  has  no  power  to  order  or  otherwise 
direct  a  consolidation  of  street  railway  properties. 


Return  —  Operating  expenses  —  Definition. 

Definition  of  operating  expenses,  p.  766. 
Mates  —  Street  i'ailways  —  Municipal  operation. 

Discussion  of  the  high  street  railway  rate  caused  by  municipal 
operation,  p.  770. 
AutomolHles  —  Jitney  service  unsatisfactory. 

Statement  that  jitneys,  under  the  most  favorable  conditions  and 
under  the  strictest  regulations,  are  not  a  suitable  or  satisfactory  means 
of  city  transportation,  p.  771. 
I 

[June  11,  1921.] 

Applioation  for  increased  street  railway  rates;  rate  increased 
to  8  cents. 

By  the  Department:  This  matter  came  on  regularly  for 
hearing  before  the  Public  Service  Commission,  predecessor  to  the 
Department  of  Public  Works  of  Washington,  at  Spokane,  Wash- 
ington, on  the  28th  day  of  March,  1921.  All  parties  were  pres- 
ent and  represented  by  counsel.  Witnesses  were  sworn  and  tes- 
tified, documentary  and  other  evidence  offered  and  received,  and 
the  matter  submitted  for  determination. 

The  proceedings  against  these  two  companies  were  consoli- 
dated for  the  purpose  of  the  hearing,  and  both  cases  will  be 
treated  and  disposed  of  in  these  findings,  and  this  order,  and  opin- 
ion. 

In  this  case  the  street  car  companies  have  petitioned  for  an  in- 
crease in  street  car  fares  for  the  transportation  of  adult  passen- 
gers. The  present  rate  is  6  cents  and  the  proposed  rate  is  8  cents. 
This  increase  has  been  opposed  by  the  city  authorities  of  Spo- 
kane. 

The  Department  of  PubKc  Works  of  Washington  is  charged 
by  law  with  the  establishment  of  rates  which  are  just,  fair,  and 
reasonable  to  the  public,  and  just,  fair,  reasonable,  and  suf- 
ficient to  the  companies ;  and,  by  the  word  ^^sufficient"  is  meant, 
as  has  been  construed  by  all  courts  and  Commissions,  that  the 
companies  are  entitled  to  earn  a  reasonable  rate  of  interest  upon 
the  money  invested,  as  that  money  is  evidenced  by  property 

owned  and  u^ed  by  them  in  serving  the  public. 
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Digitized  by 


Google 


764  WASHINGTON  DEPARTMENT  OF  PUBLIC  WORKS. 

To  determine  the  reasonableness  of  a  rate  or  fare,  certain  in- 
formation must  be  obtained  upon  which  the  result  will  depend. 
The  first  step  then  is  to  determine  what  amount  of  money  lias 
been  invested  in  these  street  railway  systems,  what  physical 
property  there  is  to  represent  that  investment,  whether  or  not 
the  money  wajB  prudently  invested  and  whether  that  property  is 
being  used  to  serve  the  public,  for  property  devoted  to  public  xise 
is  the  only  property  considered  by  the  Department  in  fixing  the 
value  of  utilities. 

This  Department  employs  expert  engineers  and  accountants 
who  work  continuously  in  the  making  of  appraisals  and  the 
checking  of  books  and  records  of  public  service  companies  and 
have  no  personal  interests  one  way  or  another  as  between  the 
company  and  the  public,  except  to  see  that  all  of  the  facts  are  ac- 
curately collected  for  submission  to  the  Department,  which  de- 
termine the  value  and  the  rates. 

[1]  The  figures  used  as  a  rate  base  in  this  case,  as  in  others, 
are  not  arbitrary,  haphazard,  nor  uncertain;  these  figures  repre- 
sent the  actual  investment  in  physical  street  railway  property  be- 
longing to  these  companies  and  devoted  to  public  service  in  the 
city  of  Spokane.  These  figures  do  not  represent  the  amount  of 
capital  stock,  bonds,  or  notes,  nor  any  part  of  the  same,  for,  of  all 
of  the  items  which  the  law  requires  us  to  find  in  valuation  pro- 
ceedings, this  Department  gives  least  consideration  to  the 
amount  of  capital  stock,  bonds,  or  notes. 

[2]  Our  engineers  and  accountants,  in  arriving  at  the  physical 
value  of  property,  ascertain,  both  from  an  examination  of  the 
company's  books,  records,  and  accounts  and  from  a  personal  in- 
spection of  the  various  physical  units  of  the  plant  or  system,  all 
of  the  items  wliicli  go  to  make  up  that  plant  or  system.  Thus 
they  determine  the  number  of  feet  of  copper  wire  of  all  sizes,  the 
]iumber  of  miles  of  rails,  the  number  of  poles,  cross-arms,  street 
cars,  generators,  and  all  other  equipment  in  detail  and  to  tliese 
things  assign  a  unit  price.  They  find  and  report  to  us  what  the 
items  such  as  poles,  rails,  wire,  cars,  etc.,  cost  when  originally  in- 
stalled, and,  in  addition  to  that,  find  what  it  would  cost  to  piir- 
c»hase  and  install  or  reproduce  those  items  at  the  present  time. 
Although  it  is  not  commonly  known,  this  Department,  nor  its 
predecessor  the  Public  Service  Commission,  has  not,  during  the 
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period  of  nigh  prices,  considered  nor  allowed  prices  which  pre- 
vail today  or  which  prevailed  during  that  period  as  a  basis  for 
arriving  at  the  rate  base,  but  we  have  in  all  instances  taken  prices 
which  prevailed  over  a  period  of  years  preceding  the  war,  except 
that  expenditures  for  additions  or  betterments  actually  made 
during  that  period  are  allowed  at  the  prices  paid  for  them. 

In  addition  to  the  examination  of  the  physical  property,  our 
accountants,  before  the  hearing,  audit  the  company's  books,  and 
records. 

The  laws  of  Washington  require  all  public  service  companies, 
including  street  car  companies,  to  make  an  annual  report,  under 
oath,  to  the  Department  upon  forms  furnished  by  the  Depart- 
ment showing  their  actual  revenues,  operating  expenses,  taxes, 
etc.,  and  they  are  required  to  keep  all  of  their  books  and  records 
according  to  the  ofiScial  classification  of  accounts  prescribed  by 
the  Interstate  Coramei^ce  Commission  and  adopted  by  this  De- 
partment. Failure  to  so  keep  their  records  and  accounts  or  fal* 
sification  of  their  accounts  or  reports  subjects  the  companies  to  a 
penalty  of  not  to  exceed  $1,000  a  day  for  each  day  the  oflFense 
continues. 

The  Department's  engineers  and  accountants  when  entering 
upon  an  appraisal  of  a  property  do  not  merely  ask  the  company 
for  a  statement,  but  they  go  into  the  company's  office,  take  charge 
of  its  books 'and  records,  conduct  their  own  investigation  and 
make  their  own  report  of  the  company's  financial  conditions  as 
they  find  them.  In  their  examination  of  the  records  of  the  com- 
pany, they  do  not  rely  entirely  upon  ledgers  and  account  books, 
but  go  back  to  the  original  vouchers  showing  the  expenditure  of 
money,  etc.  The  information  gathered  by  our  engineers  and 
accountants  is  assembled  into  a  written  report  which  is  admitted 
as  part  of  the  evidence  in  the  case,  copies  supplied  to  the  com- 
pany and  to  the  persons  or  authorities  opposing  the  rate.  The 
engineers  who  made  the  investigation  are  subjected  to  cross  ex- 
amination by  counsel  for  all  parties.  Reports  are  also  received 
from  the  company  and  protesting  parties,  if  oifered,  as  well  as 
any  other  pertinent  written  or  oral  evidence  which  may  be  of- 
fered. From  a  consideration  of  these  reports  and  the  other 
evidence,  the  Department  determines  the  value  of  the  property 

or  fixes  a  rate  base. 
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In  this  case  we  have  adopted  a  figure  of  $4,500,000  as  the  rate 
base  and  as  the  amount  upon  which  the  Washington  Water 
Power  Company  is  entitled  to  earn  a  fair  return. 

[3]  In  the  case  of  the  Spokane  &  Eastern  Railway  &  Power 
Company,  while  reports  were  furnished,  the  value  of  that  com- 
pany's property  was  not  questioned  and  is  immaterial  in  this 
case,  for  the  reason  that  it  is  unnecessary  to  figure  or  to  estimate 
a  rate  of  return,  it  appearing  that  the  gross  revenues  of  that  com- 
pany, under  the  proposed  rate,  will  give  that  company  barely 
sufficient  to  pay  its  operating  expenses  and  taxes  with  no  allow- 
ance for  depreciation  or  return  upon  the  investment.  Were  a 
rate  base  to  be  used,  it  would  be,  in  round  numbers  $2,000,000, 
for  said  company. 

Rates. 

Having  determined  the  rate  base,  we  must  next  ascertain 
whether  or  not  the  rate  or  fare  proposed  is  just,  fair,  and  reason- 
able, and  will  give  the  company  a  reasonable  return  upon  that 
rate  basa 

The  common  method  by  which  this  test  is  made,  in  so  far  as  the 
return  to  the  company  is  concerned,  is  to  take  the  number  of  pas- 
sengers paying  a  certain  fare  over  a  given  period  immediately 
preceding  the  hearing  (and  the  period  ordinarily  used  is  one 
year)  and  ascertain  the  amount  of  revenue  therefrom.  From 
this  gross  revenue  we  then  deduct  the  operating  expenses,  taxe^, 
and  depreciation,  and  the  remainder,  if  any,  after  these  deduc- 
tions have  been  made,  is  the  amount  which  is  available  for  pay- 
ing interest  upon  the  investment.  If  operating  expenses,  taxe©, 
and  depreciation  exceed  the  gross  revenues,  the  company  is  oper- 
ating at  a  loss. 

Practically  the  only  revenue  available  to  these  companies  is 
from  fares  collected  from  street  car  patrons ;  the  amount  collected 
from  freight,  station  facilities,  etc.,  being  less  than  2  per  cent  of 
the  total.  The  total  amount  thus  collected  is  designated  gross 
revenue. 

Operating  Expenses. 

Operating  expenses  consist  of  trainmen's  wages,  maintenance 
end  repair  of  track  and  equipment,  cost  of  power,  general  office 
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and  clerical  assistance — ^in  fact,   all  items  of  expense  except 
taxes. 

Tdxes. 

[4]  Taxes  are  paid  by  the  company  upon  the  assessed  value  of 
its  property  to  the  city,  county,  and  state,  also  corporation  and 
other  taxes  paid  to  the  Federal  Government.  This  Department 
has  consistently  refused  to  allow  inoomo  taxes  as  a  part  of  the 
charge  properly  made  against  the  revenues  of  the  company  in  de- 
terminating rates,  for  the  reason  that  it  is  an  expenditure  or  charge 
which  should  properly  be  borne  by  the  stockholders  themselves 
and  not  by  the  patrons  of  the  company. 

Depreciation, 

[5]  On  the  item  of  depreciation,  more  properly  designated  re- 
tirement expense,  which  we  are  by  law  compelled  to  allow,  and 
which  it  is  just  we  should  allow,  we  have  used  in  the  case  of  the 
'  Washington  Water  Power  Company  an  annual  rate  of  deprecia- 
tion of  3^  per  cent  which  is  perhaps  the  lowest  depreciation  or 
percentage  figure  used  by  courts  or  Commissions  upon  property 
of  this  character.  In  the  report  of  N.  M.  O'Shaughnessy,  a  con- 
sulting engineer  from  California  employed  by  the  city  of 
Tacoma,  in  its  investigation  of  the  fares  of  the  street  car  sys- 
tem in  that  city,  and  under  date  of  February  20,  1920,  we  find 
that  he  uses  the  following  language  with  reference  to  the  depre- 
ciation properly  allowable  on  street  car  property.  "It  is  good 
practice  to  set  aside  at  least  an  annual  sum  of  from  3  per  cent  to 
14  per  cent  for  depreciation."  (Depreciation  or  retirement  ex- 
pense is  as  legitimate  a  charge  in  the  operation  of  a  public  utility 
as  taxes,  salaries,  and  wages;  it  is  a  measure  in  dollars  of  the 
wear  and  tear  on  the  property  by  reason  of  the  use  of  the  prop- 
erty in  public  service.  An  allowance  is  made  for  this  expense, 
which  is  to  be  set  aside  as  a  reserve  from  which  the  worn  out  or 
obsolete  items  of  property  may  be  replaced  at  the  end  of  their 
useful  life.  This  reserve  is  not  used  to  return  to  the  stockholder 
any  part  of  his  investment  in  the  property,  nor  can  it  be  legiti- 
mately used  for  the  payment  of  dividends.) 
P.U.R.1921D. 
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Rate  of  Return. 

As  stated  above,  the  amoimt  remaining  after  operating  ex- 
penses, taxes,  and  depreciation  have  been  deducted  from  gross 
revenue  is  the  amount  available  for  the  payment  of  dividends 
and  interest  on  funded  debt.  The  percentage  that  this  remain- 
der is  of  the  rate  base  is  termed  the  rate  of  return.  The  method 
of  computing  the  rate  of  return  through  all  of  the  stages  de- 
scribed above  is  shown  in  the  following  income  statement. 

Income  Statement;, 

The  following  tabulation  gives  the  income  statement  for  the 
Washington  Water  Power  Company  for  the  year  1920  based  on 
the  fares  in  effect  during  that  year.  The  second  column  in  the 
tabulation  shows  the  income  statement  that  would  result  had  the 
proposed  8  cent  fare  been  in  effect  during  1920  and  had  the  prop- 
er charges  been  made  for  electrical  energy  used  in  operating  the 
cars. 


Based  on     I     Based  on 
6   Gent  Fare  1  8   Cent  Fare 
6  MiU  Power.  12  Mill  Power. 


1.  Operating  revenues    (Gross)     

2.  Operating  expenses    

3.  Depreciation    (retirement  expense)    

4.  Taxes   

5.  Total  deductions  from  revenue   

6.  Operating  income    (available  for  interest) 

7.  Rate  base    

8.  Rate  of  return 


699,419.43 

789,904.70 

ir)2,955.74 

152,»55.74 

78,814.23 

78,814.23 

$931,189.40 

$1,021,674.67 

154,155.84 

342,805.34 

4,500,000.00 

4,500,000.00 

3.43% 

7.63% 

Line  1.     Amounts    include   $2,585.03    per   year    for    rental    of   facilities  bv 

inter  urban  division. 
Line  2.     Amounts    include    $5,000    per    year    for    rental    of    general    office 

facilities. 
Line  3.     Computed  at  3.5  per  cent  of  tbe  average  plant  value,  which  is  the 

rate  base  less  working  capital. 

The  Washington  Water  Power  Company  is  shown  by  the  evi- 
dence to  have  actually  lost  money  during  the  years  1916  and 
1918  and  to  have  earned  less  than  1  per  cent  in  1917,  and  to  have 
earned  approximately  3^  per  cent  in  the  years  1919  and  1920, 
and  the  Spokane  &  Eastern  Railway  &  Power  Company  has  ac- 
tually lost  money  during  all  of  said  years. 

[6]   This  would  result  in  an  average  rate  of  return  to  the 

Washington  Water  Power  Company  over  the  period  of  five  years 
P.U.R.192iD. 
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of  1.27  per  cent.  Certainly  it  will  not  be  contended  by  any  one 
that  this  average  or  that  any  of  these  percentages  of  earnings  for 
any  one  of  these  five  years  is  sufficient  or  reasonable.  There  is  a 
difference  of  opinion  between  persons  engaged  in  different  lines 
of  business  and  industry  as  to  the  rate  of  return  which  should  be 
allowed  upon  an  investment.  There  has  been  no  definite  rate  of 
return  fixed  by  law  or  the  decisions  of  our  own  supreme  court  for 
public  service  companies  but  it  has  been  an  established  policy 
of  this  Department  and  its  predecessor,  the  Public  Service  Com- 
mission, to  consistently  and  practically  without  exception  limit 
the  rate  of  return  to  public  utility  companies  to  approximately 
S  per  cent. 

(It  is  common  knowbdge  that  very  few  private  business  con- 
cerns conduct  thfeir  business  so  as  to  receive  less  than  8  per  cent 
and  most  of  them  receive  much  more  than  that  It  must  also  be 
remembered  that  there  is  a  wide  distinction  between  earnings 
made  by  corporations  or  persons  engaged  in  private  business  and 
corporations  or  persons  engaged  in  public  service.  On  the  one 
hand,  the  man  engaged  in  private  business  may  make  a  sufficient 
earning  or  profit  in  one  year  to  more  than  offset  his  losses  for  two, 
three,  or  four  years ;  while,  on  the  other  hand,  a  regulated  pub- 
lic utility  in  this  state  is  never  permitted  to  earn  in  any  one 
year  more  than  a  reasonable  return  for  that  year.) 

[7]  We  have  thus  far  considered  the  rate  from  the  standpoint 
of  its  sufficiency  to  the  company.  Are  the  proposed  rates  just, 
fair,  and  reasonable  to  the  public  ?  It  is  conceded  by  all  students 
of  public  utility  problems  that  rates  may  be  insufficient  to  tho 
company  and  at  the  same  time  unreasonably  high  to  the  public, 
which  is  illustrated  in  the  present  case  by  the  situation  of  the 
Spokane  &  Eastern  Eailway  &  Power  Company,  for  it  is  appar- 
ent that  no  street  car  fare  could  be  prescribed  which  the  street 
car  patrons  could  pay  and  which  would,  under  existing  condi- 
tions, give  that  company  a  sufficient  return  upon  its  investment. 
It  is  apparent  from  the  evidence  that  the  proposed  8  cent  fare 
will  not  yield  more  than  a  sufficient  rate  of  return  to  either  of 
the  companies.  Neither  is  the  8  cent  fare  in  and  of  itself  unrea- 
sonably high  to  the  patron,  as  it  has  peen  found  in  many  cities 
more  favorably  located  than  Spokane,  from  an  operating  and 
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traffic  standpoint,  that  fares  in  excess  of  8  cents  would  not  drive 
away  business. 

The  city  of  Spokane  has  during  the  past  few  years  been  for- 
tunate in  its  very  moderate  street  car  fares  as  compared  with 
fares  charged  by  companies  in  other  cities  in  the  state  of  Wash- 
ington and  in  other  cities  of  the  Union.  The  city  of  Seattle,  in 
the  operation  of  its  municipal  street  railway  system,  charges  a 
10-cent  cash  fare  with  commutation  tickets  or  tokens  at  8J  cents 
each.  The  cities  of  Tacoma  and  Yakima  charge  a  10-cent  cash 
fare  with  commutation  tickets  at  8  cents  each.  Street  car  fares 
of  8  cents,  9  cents,  and  10  cents,  with  the  10  cent  fare  predomi- 
nating, are  charged  in  scores  of  cities  throughout  the  United 
States.  The  patrons  of  the  companies  in  Spokane  have  never 
paid  more  than  a  6  cent  fare. 

The  Washington  Water  Power  Company  and  the  Spokane  & 
Eastern  Railway  &  Power  Company  pay  city,  county,  and  state 
taxes  upon  the  assessed  value  of  their  entire  property  the  same 
as  any  citizen,  corporation,  or  business  man.  In  addition  to 
these  taxes  and  their  Federal  taxes,  they  are  required  by  fran- 
chises of  the  city  of  Spokane  to  make  other  payments  as  follows : 

First — They  are  requii'ed  to  pay  to  the  City  of  Spokane  a  cer- 
tain percentage  of  their  revenue  from  certain  lines  annually. 

Second — The  companies  are  required  to  carry  free  of  charge 
city  policemen  and  firemen. 

Third — The  companies,  under  city  franchise,  are  required 
at  their  own  expense  to  construct  and  maintain  approximately 
one-third  of  the  paving  of  the  paved  streets  upon  which  their 
lines  are  located. 

Fourth — The  companies  are,  under  city  franchise,  required  to 
pay  a  portion  of  the  expense  of  maintaining  certain  city  bridges. 

The  city  of  Seattle,  by  the  purchase  pf  the  street  railway  sys- 
tem in  that  city  for  $15,000,000,  has  removed  all  of  that  prop- 
erty from  the  tax  rolls  of  that  city  and  it  is  not  required  to  pay 
from  its  street  car  revenue  any  taxes  upon  the  value  of  that  prop- 
erty. It  is  not  required  to  pay  a  percentage  of  its  revenue  to 
some  other  city  department  and  it  is  questionable  whether  it  is 
required  to  construct  and  maintain  from  the  street  car  revenues 
the  paving  upon  streets  upon  which  the  street  railway  lines  are 

located. 
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It  is  couimon  knowledge  that  municipal  authorities  are  reluc- 
tant to  increase  the  rates  or  charges  for  service  by  municipal  util- 
ities unless  there  is  an  urgent  and  pressing  need  therefor  which 
cannot  be  denied.  The  authorities  of  the  city  of  Seattle  having 
the  fixing  of  fares  for  the  municipal  street  railway,  although 
their  railway  has  been  relieved  of  these  burdens  of  expense  and 
tax  which  must  be  and  are  paid  by  the  Spokane  companies,  have 
seen  fit  to  increase  their  cash  fare  to  10  cents,  with  commutation 
tickets  or  tokens  at  8^  cents  each.  It  is  apparent  that  an  8  cent 
cash  fare  on  the  lines  in  the  city  of  Spokane,  where  the  companies 
are  required  to  meet  these  additional  burdens  of  expense,  is  not, 
for  comparative  purposes,  unreasonable. 

A  comparison  of  rates  between  cities  or  communities  for  a 
similar  service  cannot  be  adopted  as  the  controlling  factor  in  an 
increase  or  decrease  in  rates  in  a  given  instance.  However,  in 
this  case,  a  wide  variation  is  shown  to  exist  as  to  present  rates, 
and  there  is  nothing  in  the  evidwice  now  within  the  knowledge  of 
the  Department  which  would  indicate  that  Spokane  street  car 
operations  are  materially  more  advantageous  than  those  in  other 
cities  in  the  state  having  a  10-cent  cash  fare  and  an  8  cent  or 
8^  cent  ticket. 

Jitneys. 

We  trust  that  the  mayor  was  not  serious  in  his  statement  at  the 
hearing  to  the  effect  that  he  would  encourage  unlimited  jitney 
competition  if  the  street  car  fares  were  increased.  The  Depart- 
ment of  Public  Works  of  Washington  has  been  given  no  power  to 
regulate  jitneys  and  could  not  deny  or  grant  them  the  right  to 
operate  in  the  city  of  Spokane,  nor  could  it  regulate  their  rates 
or  service  if  they  did  so  operata  These  powers  are  vested  exclu- 
sively in  the  city  commissioners  and  the  mayor.  We  all  know,  if 
jitneys  were  permitted  in  the  city,  what  it  would  mean,  and  it  is 
unnecessary  to  discuss  it  here  except  as  it  may  affect  the  ulti- 
mate transportation  problem.  If  they  are  permitted  to  operate, 
they  could  perhaps  drive  the  street  car  companies  out  of  business 
«nd  replace  them,  and  that  is  something  which  should  be  serious- 
ly considered  by  all  who  are  interested  in  this  problem.  We  do 
not  believe  that  a  majority  of  the  citizens  of  Spokane  want  jitney 
service  to  replace  street  car  service.  (The  jitneys,  under  the 
P.U.R.1921D. 
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most  favorable  conditions  and  under  tlie  strictest  regulations,  are 
not  a  suitable  or  satisfactory  means  of  city  transportation.)  If 
jitneys  are  permitted  to  operate  and  so  reduce  the  earnings  of 
the  street  car  companies  to  a  point  where  they  are,  as  one  com- 
pany in  this  case  has  been,  actually  operating  at  a  loss,  there  is 
no  power  in  this  Department  or  in  the  courts  under  the  Constitu- 
tion of  the  United  States  or  the  constitution  and  laws  of  this 
btate  whereby  the  companies  can  be  compelled  to  continue  to  give 
service,  for  that  would  amount  to  a  confiscation  of  their  property. 
We  are  sure  that  the  city  of  Spokane  does  not  wish  to  be  without 
a  street  car  system. 

Consolidation, 

One  of  the  city's  contentions  in  this  case  was  for  the  consoli- 
dation of  the  two  street  car  systems  in  Spokane.  They  declared 
that,  were  a  consolidation  effected,  there  would  result  the  elimin- 
ation of  certain  duplicated  lines  and  the  elimination  of  the  ex- 
pense of  maintaining  two  general  offices,  two  sets  of  general  of- 
ficers and  a  doubled  overhead  expense,  which  would  remove  any 
necessity  for  an  increase  in  fares.  We  have  given  careful  con- 
sideration to  this  contention  and  to  the  facts  in  connection  there- 
with. This  Department  has,  at  all  times,  encouraged  the  consoli- 
dation of  all  utilities  rendering  the  same  kind  of  service  and 
serving  the  same  city,  town,  or  community  in  this  state,  and  we 
believe  that  consolidation  should  be  effected  wherever  possible. 

We  have  made  an  analysis  of  all  the  information  available  re- 
lating to  this  matter  with  a  view  of  determining  whether  a  rate 
increase  could  be  avoided  by  consolidation. 

A  physical  consolidation  is  possible  and  undoubtedly  some 
saving  in  operating  expenses  could  be  accomplished  thereby,  but 
there  are  legal  and  financial  reasons  why  a  consolidation  cannot 
be  effected  within  such  time  as  will  avoid  the  increase  of  rates 
necessary  in  this  instance. 

These  companies  operate  upon  the  streets  of  Spokane  under 
the  terms  and  conditions  of  certain  city  franchises  and  any 
change  in  those  terms  or  conditions  looking  to  a  consolidation 
would  necessitate  some  action  on  the  part  of  the  city  commission- 
ers and  perhaps  the  submission  of  these  matters  to  a  vote  of  the 
citizens  of  Spokane. 
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[8]  There  is  no  power  vested  in  this  Department,  nor  any 
other  state  department,  whereby  it  could  by  order  or  otherwise 
direct  a  consolidation,  however  much  it  might  desire  to  do  so. 
Lacking  the  power  to  order,  all  we  can  do  is  to  recommend ;  and 
,  we  do  respectfully  recommend  that  the  city  commissioners  and 
the  companies  enter  upon  negotiations  with  a  view  to  accomplish- 
ing this  desired  result.  In  our  opinion,  therein  lies  the  final 
solution  of  this  problem ;  that  is,  it  can  only  be  accomplished  by 
fair-minded  co-operation  betwfeen  the  city  commissioners  and  the 
companies,  who  are  the  only  parties  with  the  necessary  authority 
to  act. 

Our  investigation  discloses,  however,  that,  if  a  consolidation 
were  effected  and  all  unnecessary  duplication  of  property  elimin- 
ated from  the  rate  base  and  all  expenses  excluded  that  could  be 
eliminated  by  a  consolidated  operation,  even  under  such  condi- 
tions, the  return  under  the  rates  we  are  granting  would  be  less 
than  a  reasonable  earning  on  the  consolidated  investment  under 
the  combined  operation. 

From  the  Department's  own  knowledge,  Spokane  has  been 
unfortunate  in  the  duplication  of  practically  all  of  its  public 
utilities,  and  it  has  seen  and  experienced  the  evil  effects  of 
such  duplication ;  but  it  is  apparent  that  a  large  number  of  citi- 
zens of  that  city  consider  duplicated  service  desirable,  for,  in  an 
adjoining  Department  to  our  own,  will  be  found  petitions  signed 
by  thousands  of  its  citizens  whereby  a  law  prohibiting  unneces- 
sary future  duplication  of  public  utilities  may  be  wiped  off  the 
statute  books.  If  this  law  is  annulled,  there  will  be  no  power  in 
this  Department,  nor  in  any  other  state  department,  whereby 
public  utilities  may  be  prohibited  from  entering  any  field  and 
duplicating  any  existing  company's  lines  or  plant. 

Findings  of  Fact 
The  director  of  the  Department  of  Public  Works,  the  supervi- 
sor of  public  utilities  and  the  supervisor  of  transportation,  from  a 
consideration  of  all  of  the  evidence,  make  the  following  findings 
of  fact: 

I. 
The  city  of  Spokane  is  a  municipal  corporation  of  the  state 

of  Washington. 
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11. 

The  Washington  Water  Power  Company  and  the  Spokane  & 
Eastern  Kailway  &  Power  Company  are  corporations  and  public 
service  companies  owning,  operating,  and  maintaining  two  sep- 
arate and  distinct  street  car  systems  in  the  city  of  Spokane. 

III. 

That  on  the  6th  day  of  December,  1920,  the  respondents  filed 
with  the  Public  Service  Commission  their  tariifs,  naming  street 
car  fares  in  said  city,  the  effect  of  such  tariffs  being  to  increase 
the  adult  street  car  fares  theretofore  charged  from  6  cents  to  8 
cents.  Notice  of  such  filing  was  given  the  city  of  Spokane  by  the 
Public  Service  Commission,  whereupon  the  city  filed  with  the 
Commission  a  complaint  challenging  the  proposed  increased 
rates.  U*pon  the  complaint  being  received,  the  Commission  by 
order  suspended  the  taking  effect  of  the  proposed  rates  until  such 
time  as  an  investigation,  hearing,  and  determination  of  the  mat- 
ter might  be  had. 

Washington  Water  Power  Company, 

IV. 

The  value  of  the  street  car  property  of  the  Washington  Water 
Power  Company  devoted  to  public  use  has  not  been  the  subject 
of  a  valuation  proceeding  by  this  Department  nor  its  predecessor 
and  the  Department  does  not,  by  the  use  herein  of  a  rate  base, 
intend  to  adopt  or  fix  that  as  the  final  value  for  rate  making  pur- 
poses. The  Public  Service  Commission  did  make  a  valuation  of 
the  light  and  power  properties  of  the  Washington  Water  Power 
Company ;  but,  for  the  reason  that  a  consolidation  of  the  street 
car  systems  of  that  company  and  the  Spokane  &  Eastern  Railway 
&  Power  Company  were  in  contemplation  at  the  time,  no  value 
was  fixed  for  the  street  car  systems.  However,  in  connection 
with  the  light  and  power  valuation  proceedings,  the  Commis- 
sion, through  its  engineering  and  accounting  departments,  did 
make  an  extensive  and  full  investigation  and  appraisal  of  the 
street  car  system  of  the  Washington  Water  Power  Company; 
and,  from  that  data  and  additional  information  obtained  since 
this  proceeding  was  instituted,  our  engineers  were  able  to  de- 
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termine  the  cost  of  the  property  and  the  cost  of  reproduction,  two 
of  the  principal  items  required  to  be  found  in  a  valuation  pro- 
ceeding. We  will,  in- this  case,  adopt  as  a  rate  base  for  1920  for 
the  Washington  Water  Power  Company's  street  railway  system  a 
value  of  $4,500,000,  upon  which  amount  the  company  is,  after 
I»aying  operating  expenses  and  taxes  and  allowing  for  deprecia- 
tion, entitled  to  earn  a  reasonable  return.  In  this  rate  base  we 
have  considered  the  item  of  railway  feeders  as  included  and  will 
allow  $5,000  per  year  as  the  fair  rental  for  that  portion  of  the 
general  office  building  used  by  the  street  railway  department. 

V. 

The  Washington  Water  Power  Company,  for  the  years  1916, 
1917,  1918,  1919,  and  1920,  after  paying  its  operating  expenses 
and  taxes  and  allowing  3  J  per  cent  for  depreciation,  actually 
earned  (or  lost)  us  follows: 

J916 0.97%— Loss 

1917    0.88% 

1918   0.39%— Loss 

1919 3.38% 

1920 3.43% 

Average  over  five  years'  period  1.27% 

VI. 

Assuming  that  the  number  of  cash  fare  passengers  would  have 
been  reduced  5  per  cent  on  account  of  the  increased  fare  and  that 
operating  expenses  would  be  increased  approximately  $90,000  on 
account  of  the  increased  cost  of  electric  energy,  then  the  W^ash- 
ington  Water  Power  Company  would  have  earned  on  the  rate 
base  of  $4,500,000  under  an  8  cent  fare  approximately  7.63  per 
cent  in  1920. 

As  shown  by  the  testimony,  the  Washington  Water  Power 
Company's  street  railway  department  has  been  paying  for  its 
electric  energy  used  in  operating  its  cars  six  mills  per  kilowatt 
hour,  which  rate  is  known  to  be  below  the  cost  of  production.  A 
rate  of  tw^elve  mills  per  kilowatt  hour  for  the  same  service  would 
not  be  unreasonable  and  is  a  proper  charge. 

VII. 

The  6-cent  fare,  now  being  charged,  is  unjust,  unfair,  unrea- 
sonable, and  not  sufficient  to  return  to  the  company  a  reasonable 

rate  of  interest  upon  its  investment. 
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VIII. 

The  8-cent  fare,  proposed,  is  not  unjust,  unreasonable  nor 
more  than  sufficient,  and  will  not  iretum  to  the  company  more. 
than  a  reasonable  rate  of  interest  upon  its  investment. 

Spokane  &  Eastern  Railway  dc  Power  Compaq. 

IX. 

The  Department,  nor  its  predecessor,  the  Commission,  has  not 
fixed  a  value  for  rate  making  purposes  of  the  property  of  the 
Spokane  &  Eastern  Railway  &  Power  Company,  nor  its  pred- 
ecessor, and  in  this  proceeding  a  rate  base  is  unnecessary  for 
the  reason  that  that  company  has  been  unable  to  earn  sufficient 
from  its  street  railway  system  in  the  city  of  Spokane  to  pay 
operating  expenses  and  taxes,  with  no  allowance  for  deprecia- 
tion or  return  upon  the  investment.  In  other  words,  during  the 
year  1920,  the  gross  revenue  of  that  company  amounted  to  $492,- 
572.86.  Its  operating  expenses  and  taxes  amounted  to  $599,- 
871.82,  resulting  in  an  actual  loss  in  money  expended  of  $107,- 
298.96  over  and  above  the  amount  received. 


The  present  rate  of  6  cents  charged  by  that  company  is  un- 
just, unreasonable,  unfair,  and  less  than  sufficient,  and  the  pro- 
posed rate  of  8  cents  is  not  unjust,  unfair,  unreasonable,  nor  more 
than  sufficient. 

XL 

The  8-cent  fare  will  enable  the  Spokane  &  Eastern  Railway  & 
Power  Company  to  earn  $113,605.10  more  in  the  next  twelve 
months  than  it  earned  in  1920,  resulting  in  an  allowance  over 
operating  expenses  and  taxes  of  $6,306.14  to  apply  toward  its 
depreciation  reserve,  but  providing  nothing  for  interest  upon  it« 
investment. 

XII. 

That  both  companies  respondent  should  be  permitted  to  charge 
the  8-cent  adult  street  fare  upon  their  systems  in  the  city  of 
Spokane. 
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PANY. 

[U-2224.] 

Taluation  — >  Standby  equipment  —  Electricity. 

1.  A  standby  electric  plant  was  excluded  from  the  valuation  of  an 
electric  utility  inasmuch  as  the  ordinary  transmission  line  outage  could 
be  repaired  in  less  time  tlian  the  standby  plant  could  be  brought  into 
operation. 

Return  -^  Electricity  -^  Amount. 

2.  A  return  of  8  per  cent  was  allowed  an  electric  utility. 
Depreciation  -^  Electricity  -^  Amount. 

3.  An  annual  depreciation  of  3.25  per  cent  was  allowed  an  electric 
utility. 

Return  —  Operating  expenses  »  Short  circuit  dam.age  —  Electricity. 

4.  The  expense,  caused  by  the  short  circuiting  of  a  transmission 
line  by  an  army  balloon,  was  excluded  from  the  operating  expenses  of 
an  electric  company,  since  such  damage  should  be  amortized  over  a 
period  of  years  if  not  collected  from  the  Government. 

Return  ^  Operating  expenses  -^  Federal  income  tax. 

5.  Federal  income  taxes  were  excluded  from  the  operating  expenses 
of  an  electric  company. 

Return  ^  Operating  expenses  —  Declining  costs, 

6.  Additions  to  operating  expenses  of  an  electric  company  were  dlB- 
allowed,  except  for  labor  cost,  in  the  face  of  declining  prices. 

Payment  ^  Electricity  —  Line  uplceep. 

7.  A  plan,  involving  billing  the  consumer  of  electricity  for  line 
upkeep,  cannot  fail  to  result  in  considerable  confusion  and  misunder 
standing,  and  a  utility  should  assume  all  expense  in  this  connection. 

[June  27,  1921.] 

Application  for  increased  electric  rates ;  increased  rate  sched- 
ule authorized. 

By  the  Commission:  The  application  in  the  above  entitled 
matter  was  filed  on  September  20,  1920,  and  sets  forth  the  pres- 
ent rates  as  follows : 

[Rate  schedules  omitted  as  not  of  general  interest.] 
The  petitioner  alleges  that  adequate  service  cannot  be  fur- 
nished at  the  present  rates  which  prevailed  at  a  time  when  the 
buying  power  of  a  dollar  was  100  cents  instead  of  50  cents  as  now ; 
that  the  increased  cost  of  all  material  used  in  the  electric  utility 
business,  including  office  stationery,  labor,  line  material,  gener- 
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ating  and  auxiliary  equipment,  amounting  to  more  than  100  per 
cent  in  the  last  two  years,  as  well  as  the  necessity  of  using  coal 
for  generating  purposes  for  part  of  the  ye-ar,  makes  an  increase 
in  rates  necessary;  that  the  extraordinary  losses  from  an  injury 
caused  by  an  army  balloon  and  through  high  water  in  the  spring 
of  1920,  necessitating  new  machinery  and  equipment  at  two  of 
the  hydroelectric  plants  on  the  Willow  river  at  a  time  when  labor 
and  electrical  machinery  are  from  two  to  three  times  as  high  as 
when  originally  installed,  and  when  the  interest  rate  for  money 
invested  is  more  than  twice  as  much  as  formerly,  make  it  im- 
perative that  the  rates  be  advanced  at  least  from  36  per  cent  to 
40  per  cenj. 

The  rates  proposed  as  given  in  the  application  have  been  super- 
seded by  a  revised  schedule  introduced  at  the  hearing  which  lat- 
ter schedule  will  be  shown  here : 

[Rate  schedule  omitted  as  not  of  general  interest;} 

Hearing  in  this  matter  was  held  at  Hudson  on  October  28, 
1920.    At  this  time  the  following  appearances  were  entered:. 

Byron  T.  Gifford,  appearing  for  tJie  Burkhardt  Milling  & 
Electric  Power  Company ;  N".  O.  Varnum,  for  tlie  City  of  Hud- 
son, and  also  in  behalf  of  the  rural  patrons  of  the  company ;  J. 
W.  Knight  and  J.  G.  Baiikla  of  the  Village  of  Wilson;  W.  H. 
Ash  and  William  Graham  and  E.  R.  Foster,  Chairman  of  the 
Town  of  Warren,  and  E.  Graham,  Town  Clerk,  all  of  the  Village 
of  Roberts. 

As  not  all  of  the  parties  affected  in  the  case  had  been  notified, 
a  second  hearing  was  held  in  Hudson  on  December  13,  1920. 
The  appearances  at  this  time  were  as  follows : 

Byron  T.  Gifford  and  H.  C.  J.  Peisch,  representing  the  Burk- 
hardt Milling  &  Electric  Power  Company;  William  T.  Faricy, 
General  Attorney,  R.  A.  Wallace,  Chief  Electrician,  and  George 
Boyce,  Superintendent  of  Telegraph  and  Signals,  representing 
the  Chicago,  St  Paul,  Minneapolis  and  Omaha  Railway  Com- 
pany ;  N.  O.  Varnum,  City  Attorney,  representing  the  City  of 
Hudson  and  on  behalf  of  the  rural  patrons  of  the  North  Line 
territory  of  the  country ;  S.  Swenumson,  for  the  Village  of  Bald- 
win ;  Joe  Caffery,  President  of  the  Village  of  Hammond ;  F.  E. 
Hartwig,  Village  Clerk  of  Hammond ;  A.  E.  Anderson,  of  Hef- 
sey;  J.  H.  Miller,  President  of  the  Village  of  Woodville;  C.  E. 
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I^tnbard,  for  the  Village  of  North  Hudson;  J.  W.  Knight,  for 
the  Village  of  Wilson. 

At  the  hearings  an  audit  of  the  company's  books,  a  physical 
vahiation  of  the  property,  and  a  rate  study  based  on  these  data 
were  introduced.  The  testimony  concerning  these  exhibits  is 
voluminous  and  will  not  be  discussed  in  detail  herein.  Subse- 
quent to  the  hearings  a  number  of  briefs  were  submitted  by  the 
interested  parties. 

The  Eurkhardt  Milling  &  Electric  Power  Company  operates 
an  electric  utility  in  St.  Croix  coimty  and  furnishes  the  city  of 
Hudson  and  surrounding  territory  with  energy.  A  transmis- 
sion line  extending  due  east  from  Hudson  serves  a  number  of 
small  communities  including  Roberts,  Hammond,  Baldwin,  and 
Woodville,  and  terminates  at  Knapp  in  Dunn  county. 

Energy  is  generated  at  three  hydroelectric  plants  situated  on 
the  Willow  river  in  the  vicinity  of  Hudson.  The  company  also 
has  two  steam  plants,  one  of  75  kilowatts  capacity  at  Baldwin 
and  a  larger  plant  in  the  city  of  Hudson  which  is  operated  in 
connection  with  a  steam-heating  system. 

Property  and  Plant 

The  valuation  submitted  on  behalf  of  the  company  enumerates 
the  various  items  of  property  and  purports  to  show  investment 
cost,  or  such  cost  as  would  be  necessary  to  construct  the  property 
using  prices  current  at  the  various  times  the  property  was  actual- 
ly acquired  or  improved.  The  results  derived  from  such  an 
appraisal  should  check  reasonably  well  with  the  book  value  of  the 
property  if  that  value  had  been  arrived  at  by  logical  accounting 
procedure  and  covered  such  items  as  water  power  value. 

A  check  of  the  appraisal  has  been  made  by  the  Commission's 
engineers  who  have  used  the  same  inventory  and  have  applied 
prices  current  at  the  time  the  equipment  was  acquired.  The  re- 
sults of  these  two  calculations  should  be  substantially  the  same  if 
proper  unit  prices  have  been  used. 

The  company's  engineer  has  submitted  a  revised  summary 

sheet  of  the  valuation  which  corrects  a  number  of  errors  in  the 

original  one.     This  revised  statement  is  not  entirely  correct  but 

we  shall  use  it  here  for  comparison  with  that  obtained  by  our 

engineers. 
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Comparison  of  Valuations  of  Company*8  and  Commission's  Engineers. 


Reproduction   Cost. 


Com- 
pany. 


Commis- 
sion. 


Present  Value. 


Com-     1  Commis- 
pany.  sion. 


lines 


Land   

IVansmission 

.Substations    

Distribution  system    

Buildings  and  structures 

Plant  equipment 

General  equipment    


$29,537 
61,996j 
18,688; 
67,279: 
75.178 
76,665i  • 
4,060 1 


$43,590 
18,200 
50,381 

130,553 


8,425 


Total 

Engineering,    superintendence, 
tingencies,  etc.,  16%   

Total 

Water  power  value   


$313,4021  $251,149 
47,010|       37,672 


$360,412' 
31,000| 


$288,821 
60,000 


Total 


$391,4121   $348,821 


$29,537 
48,156= 
16,057; 
43,282! 
69,461 ; 
69,8421 
2,8881 


$38,378 

15,150 

37,218 

r  121,596 

1   *6,73i 


$279,2231 

41,883' 


$219,073 
32,861 


$321,106' 

31,000; 


$251,9.34 
60,000 


$352,1061   $311,934 


•Land  value  included  in  water  power  value  and  other  items. 

A  portion  of  the  difference  between  the  appraisals  is  due  to 
tlie  slightly  lower  unit  prices  used  by  the  Commission's  engineers^ 
Another  portion  amounting  to  about  $13,000  represents  property 
which  has  been  classified  by  us  under  the  head  of  "Nonoperating 
Property."  The  largest  item  in  this  is  the  Baldwin  steam  plant. 
We  have  carefully  considered  this  item  before  making  a  final  dis- 
position of  it.  The  plant  has  a  capacity  of  75  kilowatts  and  is 
located  about  twenty  miles  east  of  Hudson  on  the  transmission 
line.  The  question  of  whether  it  is  properly  a  standby  plant 
brings  out  the  fact  that  its  size  is  such  that  it  would  not  do  more 
than  supply  the  village  of  Baldwin  if  it  should  be  necessary  to 
operate  it.  The  fixed  charges  on  this  plant  would  be  over  $1,000 
per  year. 

[1]  The  plant  outside  of  the  engine  and  generator  is  not  in 
good  condition  and  it  could  not  be  put  under  steam  in  much  less 
than  a  day.  Inasmuch  as  the  ordinary  transmission  line  outage 
can  be  repaired  in  less  than  this  time,  we  believe  that  this  plant's 
value  as  a  reserve  is  insufficient  to  warrant  its  retention  as  oper- 
ating property.  We  do  feel,  however,  that  the  company  should 
be  permitted  to  amortize  so  much  of  the  value  of  this  plant  as 
would  not  have  been  taken  care  of  by  normal  provisions  for  de- 
preciation. 
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Using  the  depreciated  or  present  value  of  the  property  of 
$321,106  an  estimate  of  the  rate-making  value  has  been  obtained 
by  the  company  by  adding  an  item  for  going  value  equal  to  10  per 
cent  of  the  reproduction  value,  or  $36,041,  and  allowances  of 
$7,000  for  working  capital,  $31,000  for  water  power^ value,  and 
$9,000  for  materials  and  supplies.  This  brings  the  rate-making 
value  claimed  up  to  $404,147. 

[2]  By  our  method,  using  the  reproduction  cost  as  determined 
by  our  engineers  of  $348,821  and  adding  thereto  allowances  for 
materials  and  supplies  and  working  capital,  we  obtain  a  prop- 
erty value  of  $363,821.  The  unit  costs  used  by  our  engineers  in 
the  valuation  have  been  carefully  compiled  and  we  believe  that 
they  are  representative  of  the  normal  costs  during  the  various 
construction  periods.  The  value  obtained  by  us  will,  therefore^ 
be  used  in  this  case  although  it  should  hardly  be  called  a  final 
determination  of  value.  If  we  permit  an  earning  of  8  per  cent 
of  this  value,  the  annual  allowance  to  be  made  over  and  above 
operating  expenses  is  $29,106. 

Depreciation. 

[3]  In  a  rate  study  submitted  by  the  enginetor  for  the  appli- 
cant, various  rates  of  depreciation  on  the  several  classes  of  prop- 
erty have  been  used.  The  total  annual  allowance  arrived  at  is 
$9,572.  The  rates  of  depreciation  used  are  relatively  low  but  we 
find  that  the  land  value  has  been  included  in  the  value  on  which 
depreciation  has  been  computed.  This  automatically  raises  the 
per  centage  rates  as  the  land  value  should  be  excluded  from  con- 
sideration as  depreciable  property.  Our  allowance  for  depre- 
ciation represents  an  average  rate  of  3.26  per  cent  of  the  depre- 
ciable property  and  is  $9,281. 

Operating  Expenses, 

The  statement  of  revenues  and  expenses  for  the  twelve-month 
period  ending  June  30,  1920,  as  set  forth  in  the  audit  report 
submitted  on  behalf  of  the  petitioner  is  as  follows : 
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Revenues  : 

Commercial  light  earnings   $32,803.33 

Commercial  power  earnings 15,459.24 

Municipal  contract  lighting   4,393.30 

Municipal  contract  power   5,246.67 

Mi  Acellnncous.  earnings 2,510.98 

Total  oi>erating  revenue    $60,413.52 

Operating  expense: 

Power    $12,703.90 

Transmission  and  transformation   635.41 

Distribution    2.07O.63 

Consumption 299.83 

Commercial    943.32 

General  and  undistributed l.>,556.69 

Total  of  above  expense $32,200.7S 

Depreciation 13,352.04 

Taxes    4.479.67 

Total  operating  expenses $50,032.49 

Net  operating  revenue   $10,381.03 

Nonoperating  revehue 4,041.38 

Gross  income $14,422.41 

[4]  The  testimony  in  connection  with  the  expenses  indieat€*8 
that  all  unusual  items,  resulting  from  the  washing  out  of  the 
dam  in  the  spring  of  1920,  have  heen  eliminated.  It  develops, 
however,  that  the  expense  which  occurred  when  an  army  halloon 
short  circuited  the  transmission  line  has  been  included.  From 
statements  made  by  representatives  of  the  company,  it  appears 
it  is  not  asking  for  the  consideration  of  these  unusual  items  at 
this  time.  It  has  been  testified  that  the  expense  attribuable  to 
the  balloon  accident  included  in  the  operating  accounts  amounts 
to  $3,000.  A  claim  for  reimbursement  has  been  filed  with  the 
Government  and  while  it  is  not  known  whether  or  not  this  claim 
will  be  allowed,  we  do  not  feel  that  at  this  time  anv  of  this  cost 
should  be  considered  as  operating  expense.  If  the  future  indi- 
cates that  there  is  no  possibility  of  collection  from  the  Govern- 
ment, we  believe  that  the  loss  may  be  amortized  through  the 
operating  expenses  over  a  period  of  years.  It  appears  that  this 
may  be  the  proper  method  of  caring  for  a  part  of  the  loss  due  to 
tlbe  dam  wash-out  also  but  as  we  have  not  been  advised  as  to  the 
extent  of  this  loss  or  the  extent  to  which  it  should  have  been  met 
by  provision  for  accrued  depreciation  we  are  unable  to  make  pro- 
vision for  it  herein. 

Another  item  which  seems  excessive  which  is  included  in  the 
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operating  expenses  as  given  in  the  above  table  is  the  fuel  cost  at 
the  steam  plant  at  Hudson.  This  plant  is  operated  during  the 
winter  months  to  supply  a  heating  system  and  during  low  water 
conditions  and  emergencies  to  help  out  the  hydroelectric  stations. 
In  connection  with  the  check  of  the  water  power  value  the  en- 
gineering department  made  a  study  of  the  amount  of  firm  water 
power  available.  This  study  indicated  that  the  present  develop- 
ment should  be  sufficient  to  care  for  the  load  even  during  low 
water  conditions.  If  this  is  the  case,  the  only  provision  for 
operation  that  should  be  made  would  include  the  necessary  main- 
tenance and  operating  costs  to  keep  the  plant  in  satisfactory 
standby  condition.  In  our  opinion,  this  allowance  should  be 
about  $1,000  per  year. 

The  expense  incurred  in  operating  the  plant  at  Baldwin  has 
been  $597.97.  This  has  been  eliminated  as  this  property  has 
been  classified  as  nonoperating  equipment.  However,  provision 
must  be  made  for  the  retirement  of  this  plant  and  we  have  esti- 
mated that  the  proper  annual  allowance  for  a  period  of  ten  years 
is  $050. 

Making  the  adjustments,  as  noted  above,  the  operating  ex- 
penses exclusive  of  depreciation  and  taxes  amount  to  $28,885.53. 

The  depreciation  on  the  property  has  already  been  discussed, 
the  annual  allowance  for  this  item  being  placed  at  $9,281. 

[5]  The  taxes  for  the  12-month  period  are  given  as  $4,479.67 
in  the  audit  report  These  taxes  do  not  include  the  Federal  in- 
come tax  which  has  been  considered  as  a  deduction  from  income. 
It  has  developed  since  the  hearing  that  all  the  taxes  of  the  utility 
have  been  assigned  to  the  electric  department  whereas  a  certain 
portion  should  have  been  allocated  to  the  heating  system  in  Hud- 
son. We  believe  that  the  proper  portion  chargeable  to  the  elec- 
tric utility  is  about  $4,000. 

As  to  the  income  tax,  methods  of  procedure  differ.  Some  au- 
thorities treat  it  as  an  operating  expense  and  others  handle  it  as  a 
deduction  from  net  income.  In  either  case  the  final  result  is  un- 
changed. The  utility,  under  normal  conditions,  is  entitled  to  a 
fair  return.  If  from  the  net  income  which  makes  up  such  re- 
turn, income  taxes  are  deducted,  the  remainder  must  still  be  suf- 
ficient to  be  compensatory  to  capital  or  the  return  will  be  insuf- 
ficient to  permit  of  the  development  of  the  industry.    In  making 
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an  allowance  of  8  per  oent  for  return,  the  Commission  considers 
such  allowance  necessary  after  meeting  all  tax  requirements. 

We  have  endeavored  to  compute  the  normal  income  tax  on 
the  assumption  that  the  utility  will  earn  a  fair  return  on  its 
property  and  we  find  the  necessary  allowance  to  be  about  $2,000. 
This  makes  the  total  tax  allowance  $6,000. 

Adding  to  the  direct  operating  expenses  the  amounts  used 
above  for  taxes  and  depreciation,  we  find  the  total  normal  operat- 
ing expenses  to  be  $44,166.53. 

Increased  Expenses. 

The  company's  engineer  has  included  in  his  rate  study  a 
tabulation  of  estimated  increases  in  expenses  over  those  in- 
curred during  the  period  covered  by  the  audit.  This  table  is  as 
follows : 

Tax  increase  (electric  department  only)    $1,814.00 

Power  account — general  increase 3,100.00 

— Baldwin   increase 400.00 

Transmission  and  transformation   (10%  increase)    1 65.00 

Distribution  ( 16%  increase )   300.00 

Consumption  (5%  increase )    15.00 

Commercial  ( 10%  increase )    100.00 

General  and  undistributed  (5%  increase)    500.00 

Total   increase    '. . .   $6,294.00 

[6]  It  is  explained  that  the  increase  in  tax  rate,  which  will  be 
effective  during  the  ensuing  year,  is  25  per  cent.  We  are  in- 
formed by  the  tax  commission  that  the  actual  increase  will  be  in 
the  neighborhood  of  10  per  cent  which  would  indicate  that  the 
increase  over  our  allowance  for  taxes,  including  the  taxes  on 
about  $30,000  of  property,  which  has  been  added,  should  be 
about  $800.  Information  supporting  the  other  estimated  in- 
creases has  not  been  furnished  us  and  although  it  is  probable 
that  the  expenses  during  the  twelve  months  ending  June  30,  1920 
do  not  equal  the  rate  at  which  expenses  were  being  incurred  dur- 
ing the  fall  of  1920  we  do  not  believe  that  the  increase  will  be  as 
large  as  estimated.  Prices  in  general  have  been  reduced  since 
the  middle  of  1920  and,  while  the  utility  may  not  be  affected  in 
the  same  degree  as  other  business  by  this  price  reduction,  we  do 
not  feel  that  any  other  additions  to  operating  expenses  above 
those  for  the  year  ended  June  80,  1920,  except  in  labor  cost, 
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should  be  necessary.    We  consider  that  an  ample  allowance  for 
this  item  is  $2,000. 

Increasing  the  operating  expenses  by  these  two  items  we  ob- 
tain the  total  of  $46,966.53  including  depreciation  and  taxes. 
The  total  revenues  for  the  audit  period  are  given  as  $64,454.90 
which  would  leave  a  gross  income  of  $17,488.37.  This  represents 
a  return  of  about  4.8  per  cent  on  the  property  value  used  by  us 
and  is  $11,618  short  of  a  normal  return.  In  order  to  realize 
this  normal  return,  an  average  increase  in  the  present  rates  of 
about  19  per  cent  would  be  necessary. 

The  foregoing  analysis  and  conclusions  are  based  on  the  data 
submitted  by  the  petitioner  covering  the  audit  year  ending  June 
e50,  1920.  Recently,  however,  the  report  to  the  Commission  cov- 
ering the  operations,  during  the  calendar  year  1920,  has  been  re- 
ceived. This  report  indicates  that  the  operating  revenues  for 
the  period  were  $64,950.38  and  the  total  expenses  $58,895.84 
leaving  a  net  operating  income  of  $6,054.54.  The  utility  non- 
operating  revenue  was  $8,290.55  making  the  gross  income  $14,- 
345.09. 

A  number  of  adjustments  must  be  made  to  the  expenses  bcf).  r 
they  will  reflect  the  true  conditions.  These  can  only  be  appro xi 
mated  in  the  absence  of  an  audit  covering  this  period.  However, 
it  is  evident  that  the  annual  depreciation  allowance  used  by  the 
company  of  $14,654.10  is  about  $5,400  too  large.  It  is  also  evi- 
dent from  the  report  that  no  proportion  of  the  general  expense 
and  taxes  has  been  charged  to  the  heating  utility.  On  the  other 
hand  it  is  probable  that  the  nonoperating  revenues  are  unusually 
high  and  are  not  representative  of  future  conditions.  If  we 
make  due  allowance  for  these  items,  it  appears  that  the  electric 
utility  is  falling  short  of  a  full  return  on  the  property  value  by 
about  $7,000  annually. 

Using  our  own  computation  for  expenses  with  the  operating 
revenues  for  the  calendar  year  1920  and  with  a  normal  value  for 
the  nonoperating  revenues,  we  find  the  necessary  increase  in  rev- 
nue  to  be  $7,081. 

In  determining  how  best  to  modify  the  rates  to  produce  the 
necessary  revenue,  we  have  given  consideration  to  the  allocatioii 
of  expenses  as  made  by  the  petitioner's  engineer.  We  have  re- 
tained the  territorial  groupings  used  by  him  and,  as  su^ested  by 
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the  company,  have  made  no  changes  in  the  rates  applicable  in 
Wilson  and  Kiiapp.  It  appears  that  the  rates  charged  in  this 
group  are  relatively  high  and,  although  according  to  the  rate 
study  submitted  there  was  a  large  apparent  loss  in  this  group,  the 
revenues  for  the  calendar  year  indicate  that  this  loss  is  being  de- 
creased materially  with  the  development  of  the  load.  As  far  as 
we  can  see,  the  rates  charged  in  this  group  are  proper  ones. 

We  believe  that  the  first  step  of  the  residence  lighting  in  the 
first  group  is  sufficiently  high  at  present  and  have  left  it  un- 
changed. The  business  lighting  has  been  increased  1  cent  per 
kilowatt  hour  as  we  see  no  proper  reason  for  the  existing  diflFeren- 
tial  between  this  and  the  residence  lighting.  The  power  rates 
have  been  increased  one-half  cent  per  kilowatt  hour.  The  rates 
in  the  second  group  have  been  determined  by  adding  one  cent  to 
the  first  group  rates  for  lighting  and  one-half  cent  for  power. 
We  consider  this  a  reasonable  differential  between  these  groups. 
The  rates  as  changed  yield  very  nearly  the  required  revenue. 

Rural  Rates. 

The  existing  rural  extensions  of  the  company  were  built  under 
several  different  plans  which  were  the  subject  of  much  complaint 
at  the  hearings.  A  detailed  investigation  has  been  made  into 
the  conditions  under  which  service  was  rendered  to  each  rural 
consumer. 

Under  the  existing  practice  of  this  utility  which  seems  to  have 
been  consistently  observed  but  is  not  filed  with  the  Commission, 
rural  consumers  were  billed  for  the  upkeep  on  lines  and  apiip- 
ment  re^iuired  to  serve  them.  In  certain  cases  rural  consumers 
have  been  billed  for  pole  rental  on  lines  used  for  transmission 
and  telephone  purposes.  Th(^s(»  charges  were  undoubtedly  rea- 
sonable as  a  measure  for  making  the  rural  business  selfsupport- 
ing  but  as  they  are  charges  for  service  not  filed  with  this  Cora- 
mission  it  is  our  opinion  that  thev  could  not  be  lawfully  enforced. 

[7]  A  plan  involving  billing  the  consumer  for  line  upkeep  can 

not  fail  to  result  in  considerable  confusion  and  misunderstanding. 

The  utility  should  assume  all  expense  in  this  connection  and  tbe 

amount  by  which  the  fixed  charges,  energy  losses,  and  operating 

expenses  incident  to  rural  service  exceed  the  corresponding  items 

for  equivalent  revenue  from  city  service  should  be  covered  by  a 
P.U.R.1921D. 
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fixed  monthly  charge,  the  payment  of  which  would  entitle  the 
consumer  to  city  or  village  rates  for  enorgA'. 

The  necessary  rural  charge  has  been  calculated  for  each  of  the 
present  rural  customers  and  an  order  will  be  entered  authorizing 
such  charges  in  connection  with  the  city  or  village  rates,  applic- 
able at  the  point  at  which  the  rural  extensions  originates. 


ARIZONA    CORPORATION    COMMISSION. 

LEONARDO  GAMEZ 

V, 

ARIZONA  GAS  &  ELECTRIC  COMPANY. 
[Decision  No.  1360.     Informal  Complaint  No.  267.] 

Paytnent  —  Discontinuance  for  nonpaj^ment  —  Preaentifig  hUla, 

1.  It  is  immaterial  to  the  right  of  an  electric  company  to  discon- 
tinue service  for  nonpayment  of  bills,  whether  the  account  was  pre- 
sented to  the  consumer  month  by  month  as  it  accrued,  or  whether, 
through  a  clerical  error,  the  whole  amount  was  presented  at  once,  al- 
tliough  the  consumer  should  have  a  reasonable  time  in  which  to  meet 
the  account  and  the  company  should  use  every  means  possible  to  pre- 
sent accounts  monthly. 

Rates  —  Minimum  charge  —  Application  -^  Pre-pay  meters, 

2.  A  gas  company's  practice  whereby  the  meter  reader  notifies  the 
customer  when  the  amount  of  money  in  a  pre-pay  meter  is  less  than 
the  minimum  charge  and  collects  the  diiTerence  but  permits  the  customer 
to  put  the  money  through  the  meter  so  that  gas  will  be  delivered  there- 
for, defeats  the  purpose  of  the  minimum  charge. 

[July  19,  1921.] 

Complaint  alleging  that  gas  service  was  wrongfully  discon- 
nected; renewal  of  service  ordered  subject  to  complainant's  com- 
pliance with  service  rules. 

Appearances:  Frank  Barry  and  L.  Gamez  in  person,  Duffy 
and  Purdom  for  Arizona  Gas  &  Electric  ('ompany. 

By  the  Commission:  This  complaint,  filed  originally  as  an 
informal  mattei*,  was  found  to  involve  certain  general  issues,  the 
determination  of  which  will  serve  as  precedent  in  the  conduct  of 
the  gas  business  in  Nogales  and  its  investigation' and  adjustment 
as  having  followed  a  procedure  usually  adopted  in  formal  pro- 
ceedings. 
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The  complaint  consists  of  an  affidavit  of  one  Leonardo  Gamez, 
a  resident  of  Nogales,  Arizona,  the  more  material  portion  of 
which  reads  as  follows: 

"Leonardo  Gamez  being  first  duly  sworn  deposes  and  says :    1 
have  been  a  resident  of  Nogales,  Santa  Cruz  county,  Arizona 
during  the  past  six  years,  and  am  the  owner  of  valuable  real 
property  in  said  city.     Since  July  1917  I  have  been  using  gas 
from  the  service  of  the  Arizona  Gas  &  Electric  Company,  said 
ccinpany  furnishing  me  gas  for  the  use  of  the  Hotel  America  and 
nine  residences.    The  said  the  Arizona  Gas  &  Electric  Company 
had  been  furnishing  me  with  electric  service  for  said  hotel  and 
residences  for  the  past  two  years  until  the  first  part  of  this  month, 
November  1920,  when  I  discontinued  such  service  and  had  my 
properties  connected  with  the  electric  service  of  Nogales  Electric 
Light,  Ice  &  Water  Co.,  which  service  I  have  had  since  such  time 
and  am  now  using.    To-day,  November  26th,  1920,  at  about  11 
O'clock  A.  M.  an  employee  of  the  Arizona  Gas  &  Electric  Company 
came  to  my  residence,  which  is  an  apartment  of  the  Hotel 
America,  and  stated  to  me  that  he  had  orders  to  take  out  the  gas 
meters  in  the  Hotel,  and  I  asked  him  what  was  the  matter,  and 
he  stated  that  the  Company  was  going  to  cut  off  my  gas  supply 
because  I  had  discontinued  the  use  of  its  electric  service.    I  then 
told  this  party  that  I  would  take  the  matter  up  with  the  manager 
of  the  Company,  which  I  did  after  the  noon  hour,    .    .    .    and  he 
told  me  that  the  company  was  going  to  discontinue  furnishing 
me  with  gas,  because  the  company's  gas  plant  was  small,  and  that 
preference  was  given  to  those  persons  who  used  the  company's 
electric  service,  and  that  since  I  had  discontinued  the  use  of  his 
company's  service  that  he  was  going  to  order  my  gas  supply  cut 
off,  and  about  3  o'clock  this  afternoon,  the  gas  lines  supplying  the 
Hotel  America  were  cut  so  that  I  am  now  deprived  of  gas  in  the 
entire  hotel  building.     The  hotel  is  divided  into  six  apartments 
and  about  ten  other  rooms,  all  using  gas  for  cooking  as  well  as  for 
heating  water  for  bathing  purposes.     I  am  not  in  any  way  in- 
debted to  the  Arizona  Gas  &  Electric  Company,  and  have  always 
paid  their  service  bills  promptly.     The  only  reason  that  the  gas 
service  was  discontinued  in  this  manner  by  the  Arizona  Gas  & 

Electric  Company  is  because  I  discontinued  its  electric  service 
P.U.R.1921D. 
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giving  the  same  to  the  Nogales  Electric  Light,  Ice  and  Water 
Co." 

Kespondent,  Arizona  Gas  &  Electric  Company,  operates  as  a 
public  utility  in  Nogales,  Arizona  selling  gas  and  electricity. 
Xogales  Electric  Light  &  Power  Company,  hereinafter  referred 
to  as  Jfogales  Company,  also  sells  electricity  in  Nogales  in  com- 
petition with  respondent. 

Following  usual  notice,  hearing  was  had  in  iNogales  May  11th 
with  appearances  above  noted. 

Upon  receipt  of  applicant's  affidavit  we  issued  a  special  order 
directing  respondent  to  forthwith  reconnect  the  service  unless  com- 
plainant was  in  arrears  for  gas  service,  in  which  case  the  com- 
pany would  be  within  its  rights  in  disconnecting  the  sendee,  pur- 
suant to  duly  filed  and  authorized  rules  and  in  withholding  serv- 
ice until  over-due  gas  accoimts  were  paid.  Following  the  issu- 
ance of  our  order  we  received  a  copy  of  a  bill  for  $44.25,  which 
was  rendered  complainant  and  which  was  alleged  to  be  due  as 
minimum  bills  for  gas.  Hearing  was  thereupon  set  for  January 
21,  1921  and  respondent,  upon  finding  a  continuance  to  be  neces- 
sary, agreed  to  and  did  resume  service  to  complainant  pending 
our  order  herein. 

It  seems  selfevident  that  Gamez  or  any  other  person  within  the 
district  served  with  gas  by  respondent  is  entitled  to  gas  service 
subject  to  reasonable  rules  covering  payment  of  accounts  and. 
similar  matters  regardless  of  from  which  company  the  consumer 
elects  to  purchase  electricity  and  we  have  only  to  determine 
whether  or  not  Gamez  actually  owed  the  account  of  $44.25  pre- 
sented to  him. 

[1]  Although  receiving  considerable  attention  in  the  testi- 
mony, as  we  view  it,  it  is  immaterial  whether  the  account  was 
presented  to  Mr.  Gamez  month  by  month,  as  it  accrued,  or  wheth- 
er through  a  clerical  error  the  whole  amount  was  presented  at 
once.  Mr.  Gamez  should  have  a  reasonable  time  in  which  to 
meet  the  account  and  the  company  should  use  every  means  possi- 
ble to  present  accounts  monthly  but  if  the  bill  is  a  proper  one  it 
would  have  to  be  paid  or  respondent  would  be  within  its  rights  in 
discontinuing  service. 

We  are  particularly  interested  in  the  construction  of  the  min- 
imum bill  itself  and  the  manner  in  which  it  is  applied.  In 
P.U.R.1921D. 
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Arizona  Corporation  Commission,  Docket  Xo.  137,  Internation- 
<al  Gas  Company,  predecessor  of  respondent,  filed  an  application 
for  and  received  authority  to  publish  a  minimum  charge  for 
gas  service  as  follows : 

"That  International  Gas  Company,  a  gas  corporation,  doing 
business*  at  Xogales,  Arizona,  be  and  the  same  is  hereby  per- 
mitted to  make,  charge  and  collect  a  monthly  minimum  ehai-ge 
of  $1.00  per  meter,  for  gas.  Provided,  however,  that  said 
minimum  charge  shall  absorb  such  quantities  of  ga6  as  may  be 
consumed  under  regular  schedule  rates  up  to  and  including  the 
lull  amount  of  such  charge  per  meter  per  month." 

[2]  From  the  testimony  in  this  case  it  appears  that  respond- 
ent applies  minimum  in  conformity  to  the  authority  so  granted 
and  in  the  case  of  prepay  meters,  the  meter  reader  notifies  the 
customer  when  the  amount  of  money  in  the  meter  is  less  than 
$1.00  and  collects  the  difference  but  permits  the  customer  to  put 
the  money  through  the  meter  so  that  gas  will  be  delivered  there- 
for. 

Such  a  practice  defeats  the  purpose  of  the  minimum  charge 
and  the  matter  of  applying  such  charge  by  respondent  means 
merely  that  a  customer  using  less  than  $1.00  worth  of  gas  in  one 
month  pays  the  difference  to  the  company  at  the  end  of  the 
month,  such  payment  appearing  as  a  credit  to  his  next  month's 
gas  bill. 

From  the  facts  of  record  in  this  case  it,  therefore,  appears  that 
complainant  does  not  owe  the  amount  of  $44.25  in  question  and 
that  he  is  fully  entitled  to  gas  service  as  far  as  the  issues  pre- 
sented herein  are  concerned. 

It  is  ordered  that  subject  to  and  conditioned  upon  complain- 
ant's compliance  with  the  service  rules  of  respondent  company, 
said  company,  Arizona  Gas  &  Electric  Company,  shall  continue 
to  supply  said  complainant  with  gas. 

Note. — Pa3anent, 

/,  Time  for  payment^ 
II,  Penalty  for  slow  2}ayment, 

I,  Time  for  payment. 
In  Re  Chesapeake  &  P.  Teleph.  Co.  Formal  Case  ^NTo.  100,  Order 

P.r.K.1921D. 
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No.  428,  July  26,  1921,  the  Public  Utilities  Commission  of  the  Dis- 
trict of  Columbia  held  that  a  montiily  settlement  of  metered  tele- 
phone bills  was  more  equitable  than  an  annual  settlement. 

II.  Penalty  for  slow  pnifment. 

In  Re  Indiana  Power  Co.  No.  57^5,  May  20,  1921,  the  Indiana 
Commission  ordered  that  bills  be  rendered  on  or  before  the  first  day 
of  each  month,  such  bills  to  be  net,  without  discount,  and  if  the 
amount  of  said  bill  were  not  paid  on  or  before  the  15th  day  of  the 
month,  then  there  should  be  added  5  per  cent  as  a  penalty. 

In  Re  Interstate  Public  Service  Co.  Xo.  5829,  May  20,  1921,  a 
natural  gas  company  was  authorized  by  the  Indiana  Commission  to 
collect  a  penalty  of  10  per  cent  of  the  monthly  bill  of  any  consumer 
whosfe  bill  was  not  paid  on  or  before  the  15th  day  of  the  month  fol- 
lowing that  for  which  service  was  billed. 

In  Re  Citizens  Teleph.  Co.  T-207,  June  22,  1921,  the  Michigan 
Commission  authorized  a  telephone  company  to  charge  10  per  cent 
additional  on  all  telephone  bills  for  rental  and  toll  not  paid  within 
fifteen  days  after  the  first  day  of  the  month  in  which  such  bills  were 
rendered. 

In  Re  Steninger  Teleph.  Co.  Order  No.  4662,  July  14,  1921,  the 
South  Dakota  Commission  allowed  a  telephone  company  to  charge  25 
cents  per  month  per  telephone  in  excess  of  the  rates  established  and 
to  discount  that  amount  for  prompt  payment. 


IlililNOIS   PUBLIC   UTII/ITIES   COMMISSION. 

D.  J.  DWYER 

V. 

NORTH  SHORE  FIREPROOF  STORAGE  COMPANY. 

[No.  11101.] 

Catnmiasions  —  Jurisdiction  —  Payments  for  loss  or  damage. 

The  Illinois  Commission  has  no  jurisdiction  to  require  the  payment 
of  claims  for  loss  or  damage  to  goods  in  a  storehouse. 

[June  2,  1921.J 

Complaint  that  a  warehouse  company  failed  to  deliver  goods ; 
complaint  dismissed. 

Trovillion,  Commissioner:  The  complaint  in  this  case  states 
that  complainant  stored  with  respondent  one  car  load  of  house- 
hold furniture  on  June  12,  1920;  that  on  Octob(T  1,  1920  com- 
P.U.R.1921D. 
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plainant  paid  all  storage  charges  and  turned  over  to  respondent 
the  warehouse  receipt  and  respondent  was  instructed  to  deliver 
said  furniture  to  complainant's  apartment  located  at  7643  Bos- 
worth  avenue,  Chicago,  not  later  than  October  4,  1920;  that 
respondent  failed  to  deliver  one  box  designated  on  the  warehouse 
receipt  as  No.  21  and  one  case  designated  on  the  warehouse  re- 
ceipt as  No.  95 ;  that  complainant  has  repeatedly  telephoned  and 
written  to  respondent  demanding  delivery  of  these  two  boxes  but 
same  have  not  been  delivered ;  that  respondent  claims  that  these 
particular  boxes  were  checked  out  from  the  warehouse  to  their 
vans. 

Complainant  avers  that  these  boxes  did  not  reach  his  apart- 
ment, that  the  goods  that  were  delivered  from  the  vans  were 
checked  off  of  the  vans  to  a  copy  of  the  warehouse  receipt  and  the 
drivers  were  notified  at  that  time  of  the  shortage,  and  that  the 
company  was  notified  by  telephbne.  Complainant  asks  that  the 
storage  company  be  ordered  to  produce  such  boxes  under  penalty 
prescribed  in  the  act. 

To  this  complaint  the  North  Shore  Fireproof  Storage  Com- 
pany answered  making  general  denial  and  stating  specifically 
that  every  article  stored  as  listed  was  sent  out  on  the  vans. 
Respondent  also  stated  his  belief  that  every  article  was  delivered 
to  complainant.  Eespondent  further  states  that  he  does  not  refuse 
to  deliver  any  article  stored  by  complainant  and  claims  to  have 
made  such  delivery. 

The  matter  was  set  for  hearing  on  December  1,  1920,  at  which 
time  it  was  considered  informally  and  it  was  agreed  that  the  mat- 
ter should  be  taken  on  the  complaint  and  answer  for  a  determin- 
ation by  the  Commission  of  the  question  of  jurisdiction.  Con- 
sidering the  facts  as  appearing  in  the  complaint  and  answer,  it 
appears  that  this  matter  involves  only  a  loss  and  damage  claim. 
Section  72  of  the  Public  Utilities  Act  provides  in  part  as  fol- 
lows : 

"The  Commission  shall  have  power  to  receive  complaints  re- 
garding loss  or  damage  occasioned  by  a  public  utility,  and  to 
make  inquiry  as  to  the  methods  of  adjusting  such  claims.  All 
claims  against  any  public  utility  for  loss  of,  or  damage  to,  prop- 
erty or  for  any  other  loss  or  damage,  in  connection  with  a  public 
utility  service,  not  covered  by  the  preceding  paragraphs  of  this 

P,r.R.1921D. 
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section,  if  not  acted  uppn  within  ninety  days  from  the  date  of  the 
filing  of  the  claim  with  the  public  utility,  may  be  investigated  by 
the  Commission,  in  its  discretion,  and  the  results  of  such  investi- 
gation shall  be  embodied  in  a  special  report  which  shall  be  open 
to  public  inspection.'' 

The  above  section  does  not  empower  the  Commission  to  en- 
force any  payments  of  claims  for  loss  or  damage.  This  case  in- 
volves such  a  claim.  Respondent  does  not  refuse  to  deliver  all 
goods  stored  and  states  that  he  did  deliver  all  such  goods.  If 
complainant  failed  to  receive  these  goods,  his  remedy  is  in  a 
claim  for  loss  and  damage. 

Considering  all  the  facts  and  circumstances  the  Commission 
finds  that  it  has  no  power  to  enter  an  order  to  compel  respondent 
to  produce  the  goods  claimed  to  be  lost.  If  the  claim  involved 
lierein  is  not  acted  upon  within  ninety  days  from  the  date  of 
the  filing  of  the  claim  with  respondent,  the  Commission  will 
upon  request  of  petitioner  investigate  the  same  in  the  manner 
provided  by  law. 


MICHIGAN    PUBIilC    UTILITIES    COMMISSION, 

WILLIAM  KBAAS,  et  al., 

v. 

MICHIGAN  UNITED  RAILWAYS  COMPANY,  et  al. 

[D-1485.] 

Itatea  —  Railroads  —  Through  shipment  —  Interurhan  lines, 

1.  Shippers  in  a  town  served  only  by  an  interurbau  railway,  which 
has  physical  connection  with  steam  railroads,  are  entitled  to  through 
rates  from  all  points  served  by  steam  railroads. 

Monopoly    and    competition    —    Raliroads    —    Interurhan    lines    — 
Freight. 

2.  An  interurhan  railway  prepared  to  give  freight  service  to  a  town 
and  the  surrounding  territory  should  be  allowed  to  render  such  service 
although  it  might  take  some  traffic  from  steam  roads  passing  through 
nearby  towns. 

interurhan  railways  —  Freight  cars  —  Retention, 

3.  An  interurhan  railway  not  possessing  many  cars  of  its  own 
should  not  be  allowed  to  retain  vara  belonging  to  steam  carriers  for 
use  on  its  own  lines  on  a  per  diem  basis. 

[July  29,  1921.] 
P.U.R.1021D.  • 
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AprLiCATioN  for  through  freight  rates  over  an  interurban 
laihvay  and  steam  railroad;  application  granted. 

Stewart,  Commissioner:  The  village  of  DeWitt  is  a  small 
country  town  lying  about  eight  miles  north  of  Lansing  in  the 
center  of  a  very  prosperous  and  very  fertile  farming  community. 
The  farming  community  which  would  naturally  center  its  activi- 
ties in  the  village  of  DeWitt  does  now  center  them  there  for 
certain  purposes,  but  in  the  matter  of  inbound  and  outbound 
transportation  of  goods  in  carload  quantities,  it  is  compelled  to 
rely  upon  railroad  stations  which  are  a  considerable  distance 
from  the  i)oint  of  origin  of  the  community.  However,  in  recent 
years  the  electric  interurban  railway  operated  by  the  Michigan 
United  Railways  Company  has  passed  through  the  village  of 
DeWitt  by  the  line  which  operates  between  St.  Johns  and  ^Lansing. 
With  the  coming  of  this  electric  interurban  line,  commercial  ac- 
tivities have  increased  considerably  in  this  village  and  commer- 
cial ambitions  have  been  born  in  people  interested  in  the  prosper- 
ity of  this  commiuiity.  It  is  the  desire  of  those  interested  in  the 
community  to  make  of  it  an  important  commercial  and  shipping 
center  similar  to  hundreds  of  other  small  communities  favorably 
located  upon  steam  railroad  lines  within  the  state  of  Michigan. 

The  original  petition  in  this  matter  was  filed  about  the  first  of 
November,  1920,  and  was  first  orginated  by  Mr.  William  F. 
Kraas.  The  petition  sets  forth  that  complainant  is  operating  a 
general  commercial  business  in  the  village  of  DeWitt  and  that 
from  time  to  time  he  wishes  to  obtain  lumber  in  carload  lots  from 
Chassell,  in  the  Northern  peninsula;  coal  from  Albion;  brick 
from  Grand  Ledge ;  cement  from  Chelsea ;  salt  from  Ludington ; 
and  other  commodities  from  Detroit  and  Grand  Rapids.  The 
complaint  alleges,  and  it  is  not  denied,  that  a  physical  connection 
between  the  steam  railroads  and  the  electric  interurban  railway 
company  exists  at  the  city  of  Lansing,  and  it  is  not  denied  but 
tuat  this  physical  connection  creates  a  tlirough  route  from  any 
point  touched  by  a  steam  railroad  in  the  United  States,  and  the 
village  of  DeWitt.  However,  the  petition  alleges  that  there  are 
no  through  rates  and  the  petitioner  is  greatly  inconvenienced 
thereby,  and  in  consequence  of  there  being  no  through  rates,  on 
all  shipments  that  he  receives  in  the  village  of  DeWitt,  he  pays  a 
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certain  rate  to  tiie  ctiy  of  Lansing,  and  a  local  rate  upon  the 
intenirban  railroad  from  that  point  on,  and  his  petition  is  that 
we  order  the  Michigan  United  Railways  Company  and  the  st^am 
carriers  made  defendant  in  this  petition  to  establish  through  rates 
to  the  village  of  DeWitt.  The  petition  also  complains  that  the 
local  rates  of  the  Michigan  United  Railways  Company  from 
Lansing  to  DeWitt  are  entirely  too  high. 

The  Michigan  United  Railways  Company  filed  its  answer  in 
the  matter  and  denied  that  it  had  refused  to  establish  through 
rates  and  alleged  that  it  is  now  and  always  has  been  anxious  and 
willing  to  establish  through  rates  with  steam  carriers  to  various 
points  in  the  state  of  Michigan,  but  that  it  had  attempted  to  per- 
suade steam  carriers  to  establish  such  rates  and  had  failed  thus 
far.  The  Michigan  United  Railways  Company,  however,  strenu- 
ously contended  in  its  answer  that  its  local  rates  to  DeWitt  were 
reasonable.  All  of  the  steam  carriers  made  defendants  in  the 
original  petition  filed  answers  in  which  they  generally  disclaimed 
any  knowledge  of  certain  points  raised  by  the  complainant,  and 
in  which  they  all  specifically  denied  that  the  complainant  was 
entitled  to  any  relief,  and  some  of  the  carriers  denied  that  the 
Commission  is  possessed  of  jurisdiction  sufiicieut  for  it  to  gi'ant 
the  prayer  of  the  petition.  One  steam  carrier  particularly  alleged 
that  the  Michigan  United  Railways  Company  is  an 'electric  in- 
terurban  and  that,  therefore,  it  should  not  have  through  rates 
with  steam  carriers. 

[Jpon  this  petition  and  the  answers  filed  therein,  the  cause  was 
brought  to  a  hearing  on  or  about  December  21,  1920,  and  a  con- 
siderable amount  of  testimony  was  taken.  At  the  end  of  this 
first  hearing,  it  seemed  to  be  the  desire  of  the  complainant  to 
have  the  matter  adjourned  until  other  interested  business  men 
in  the  village  of  DeWitt  could  intervene  and  file  their  interven- 
mg  petitions,  and  thereupon  the  matter  was  adjourned  and  on  or 
about  February  2,  1921,  the  interveners,  Henry  Webb,  Christian 
P.  Breisch,  George  W.  Elliott  and  others,  filed  their  intervening 
petition  in  which  they  adopt  the  language  and  prayer  of  the 
original  petition  but  expand  the  issues  in  that  they  wish  through 
rates  to  all  intrastate  points  served  by  the  steam  carriers  made 
defendant  in  the  original  petition.     Specifically,  the  inter\^ener, 

W(»bb,  wishes  rates  to  Detroit;  and  interveners,  Breisch  and 
P.U.R.1921D. 
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Elliott,  allege  that  they  operate  a  milling  business  and  ship  grain 
and  grain  products  and  beans  to  various  points  in  Michigan. 
The  Michigan  Central  Railroad  and  the  New  York  Central 
Railway  were  the  only  steam  carriers  to  specifically  answer  the 
intervening  petitions  and  in  their  answers  they  deny  the  author- 
ity of  the  Commission  to  grant  relief  and  deny  that  the  inter- 
vening petitioners  had  stated  grounds  upon  which  relief  could  be 
given.  Afterwards,  on  the  date  of  the  hearing,  the  Michigan 
United  Railways  Company,  by  general  consent  made  a  statement 
of  its  position  in  which  it  again  denied  that  the  local  rates  were 
too  high,  and  alleged  that  it  was  willing  to  make  through  rates 
which  would  meet  the  prayer  of  the  intervening  petitioners,  but 
were  unable  to  obtain  the  co-operation  of  steam  carriers  in  this 
matter. 

[1]  The  Michigan  United  Railways  Company  is  a  common 
carrier ;  the  vehicle  which  it  uses  to  transport  persons  and  prop- 
erty over  its  right  of  way  are  run  upon  rails  very  similar  to  rails 
of  the  steam  carrier ;  the  gauge  is  exactly  the  same,  and,  general- 
ly speaking,  cars  which  can  run  upon  steam  railroads  can  also 
run  upon  electric  railroads,  the  only  exception  to  this  is  the  fact 
that  the  electric  railroads  at  certain  points  operate  in  public 
streets  and  around  curves  which  are  very  sharp.  An  interurban 
company  is  very  similar  to  a  steam  railroad  with  the  exception 
of  the  power  used  in  propulsion  and  the  use  of  the  public  high- 
ways. Its  construction  is  similar  to  the  standard  railroad  con- 
struction, and,  in  fact,  the  testimony  shows  that  at  one  time  it 
purchased  a  piece  of  road  which  had  been  operating  as  a  steam 
railroad  and  found  that  the  rail  and  tie  construction  was  not 
heavy  enough  for  its  use  as  an  electric  carrier.  Their  franchise 
regulations  are  such  that  they  cannot  in  the  public  thoroughfares 
do  a  general  freight  business  similar  to'  the  steam  carrier,  and 
1-he  curves  in  public  streets  are  often  so  sharp  that  it  is  impossible 
for  equipment  designed  for  use  on  steam  railroads  to  operate 
around  these  cui-^'es.  The  principal  difference  is  that  the  pro- 
pulsive power  of  this  electric  interurban  railway  company  is 
(iloctric  motors  rather  than  steam  power,  but  the  Commission  is 
informed  that  in  various  portions  of  the  United  States,  there  is  a 
tendency  of  carriers  to  use  electric  power  on  what  were  formerly 
purely  steam  railroads,  where  it  seems  wise  and  proper  so  to  do. 
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Therefore,  we  do  not  believe  that  the  type  of  motive  power  is 
important. 

[2]  It  is  true  that  interurbans  tend  to  parallel  existing  steam- 
roads  and  in  that  way  they  have  caused  a  division  of  receipts  to 
the  point,  in  some  cases,  where  the  amount  received  by  each  car- 
rier is  insufficient  to  pay  for  the  service,  but  at  the  village  of 
DeWitt,  this  situation  does  not  exist.  It  is  also  very  likely  that 
if  no  carloads  were  shipped  either  into  or  out  of  DeWitt  by  inter- 
urban  that  the  steam  carriers  would  get  the  traffic  through  St. 
Johns,  Bath,  Lansing,  etc.,  but  this  is  not  important  in  the  view 
of  the  Commission  as  the  fact  remains  the  electric  interurban  is 
in  DeWitt  and  is  prepared  to  perform  the  service  and  can  per- 
form it  to  the  satisfaction  of  the  people  surrounding  DeWiti, 
and,  if  they  can  obtain  a  better  service  at  DeWitt,  it  is  our  im- 
pression that  they  should  be  allowed  to  so  obtain  it.  The  im- 
portant thing  in  this  matter,  as  the  Commission  views  it,  is  the 
sort  of  business  that  the  Michigan  United  Railways  Company 
can  do  at  DeW^itt,  and  the  sort  of  service  that  the  people  of 
DeWitt  demand. 

The  point  is  made  that  the  interurban  does  not  possess  equip- 
ment transferable  to  the  tracks  o^  the  steam  carriers.  However, 
it  appears  that  they  do  own  about  twenty  or  twenty-five  cars 
which  can  be  used  on  steam  roads,  and,  in  fact,  are  at  times  used 
on  steam  roads.  It  is,  undoubtedly,  true  that  if  freight  inter- 
changing with  the  steam  roads  is  fostered  and  encouraged,  they 
will  increase  the  number  of  cars  which  they  have.  It  appears 
that  many  steam  carriers  regarding  whom  there  are  no  questions 
laised  by  anyone  do  not  have  many  more  cars  than  are  now 
owned  by  the  interurban. 

[3]  The  interurban  company  is  a  member  of  the  American  • 
Railway  Association,  the  Master  Car  Builders'  Association,  and 
the  bureau  for  the  safe  transportation  of  explosives;  it  should 
participate  in  any  central  auditing  body  maintained  at  present 
by  the  steam  carriers ;  it  makes  written  reports  to  the  Interstate 
Commerce  Commission  and  to  the  Public  Utilities  Commission 
of  Michigan.  If  the  steam  carrier  defendants  are  compelled  to 
make  through  rates  with  the  elefctric  interurban,  the  order  should 
be  so  framed  that  the  interurban,  not  possessing  many  cars  of  it^ 
own,  will  not  be  allowed  to  retain  cars  belonging  to  steam  carri- 
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cTs  on  its  own  lines  for  its  own  business,  merely  by  the  payment 
of  per  diem. 

If  the  village  of  DeWitt  were  served  by  a  steam  carrier  we 
would  not  compel  the  carriers  to  publish  through  rates  to  DeAVitt 
via  the  interurban  as  that  would  only  result  in  the  division  of  a 
business  which  is  not  large  and  would  result  in  loss  to  all  parties, 
but  in  this  particular  case  there  is  no  steam  carrier  and  we  be- 
lieve that  the  people  of  DeWitt  are  entitled  to  all  of  the  advan- 
tages in  a  commercial  way  that  are  enjoyed  by  many  other  towns* 
in  the  state  of  Michigan. 

We  are  not  convinced  that  the  village  of  DeWitt  should  of 
necessity  enjoy  the  Lansing  rate,  but  we  believe  that  the  rat^ 
that  it  should  enjoy  should  be  comparable  to  rates  enjoyed  by 
other  small  towns  somewhat  similarly  situated  in  the  State  oi 
Michigan. 


MISSOURI  PUBiiic  service;  commission. 

EE  CITY  OF  HIGGIXSVILLE. 
[Case  No8.  2803,  2997.] 

Return  ~  Oross  revenue  ~  Municipal  plant  —  Street  lighting. 

1.  When  the  cost  of  street  lighting  is  included  in  the  operating  ex- 
penses of  a  municipal  plant  there  should  be  a  corresponding  addition 
to  revenues  for  the  street  lighting. 

Return  —  Ojterating  expenses  —  Replacetnents  —  Deferred  fnaintC' 
nance, 

2.  An  item  embracing  replacements  and  deferred  maintenance  is 
not  properly  chargeable  to  operating  expenses. 

Return  —  Reasonableness  —  Efficiency  of  service, 

3.  The  best  method  to  insure  a  continuance  of  improved  conditions 
is  to  allow  a  reasonable  increase  in  rates. 

Return  —  Reasonahleness  —  Electricity  —  Municipal  plants, 

4.  An  allowance  of  11  per  cent  upon  the  valuation  of  the  electric 
department  of  a  municipal  plant  was  made  for  depreciation  and  return. 

Rates  —  Power  of  Commission  —  Municipal  plant  ~  Contract  with 
city, 

5.  A  Commission  has  power  to  change  rates  fixed  by  a  contract  be- 
tween a  municipal  plant  and  a  neighboring  city;  and  by  prescribing 
reasonable  rates  the  Commission  does  not  undertake  to  reform  the  con- 
tracts. 

[August  12,  1921.] 
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Application  ^or  increased  electric  rates  j  increased  rates  au- 
thorized. 

By  the  Commission:  The  city  of  Iligpnsville  in  this  state 
owns  and  operates  a  water  system  for  supplying  water  to  the  in- 
habitants thereof  and  also  owns  and  operates  an  electric  plant 
and  distribution  system  and  supplies  electricity  to  those  residing 
in  and  near  the  city,  and  to  the  nearby  city  of  Corder. 

The  city  of  Higginsville,  which  will  be  referred  to  herein  as 
the  "city,"  filed  a  tariff  or  schedule  carrying  higher  rates  for 
electric  service.  The  effective  date  of  said  schedule  was  sus- 
pended for  the  investigation  of  the  reasonableness  of  the  rates 
named  therein.     Case  No.  2803. 

The  city  also  filed  an  application  to  increase  the  rates  charged 
for  electricity  furnished  by  it  to  the  city  of  Corder.  Case  No. 
2997.  Both  cases  were  heard  together  and  will  be  considered  in 
this  report. 

II 

Electric  Rates  at  Higginsville. 

Petitions  which  had  been  signed  by  a  large  number  of  citizens 
were  filed  in  opposition  to  changing  the  electric  rates  at  Pliggins- 
ville.  A  hearing  was  held  and  the  evidence  was  heard  at  the 
office  of  the  Commission  on  the  20th  day  of  June,  1921.  Briefs 
were  filed  in  behalf  of  the  city  and  the  protestants. 

The  city  was  authorized  to  charge  higher  rates  for  electricity 
effective  the  1st  day  of  September,  1919.  The  monthly  rates 
now  in  force  vary  from  12  cents  per  kilowatt  to  6  cents  for  elec- 
tricity for  lighting  and  from  6  cents  to  5  cents  for  electricity  for 
power.  The  rates  proposed  are  15  cents  to  12  cents  per  kilowatt 
for  lighting  with  minimum  charge  of  $1.35,  and  from  12  cents  to 
9  cents  per  kilowatt  for  power.  Higher  rates  are  proposed  for 
both  power  and  light  for  those  served  outside  the  city  limits. 

The  city  claims  that  its  electric  system  is  worth  $49,461. 

Since  the  hearing  the  city  has  submitted  exhibits  showincc  it< 

estimate  of  the  additional  annual  revenue  to  be  derived  from  the 

proposed  rates  as  follows: 

From  lighting  consumers    $4,381.28 

From  power  consumers   3,444.51 

Total    $7,825.79 
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The  city  contends  that  both  its  water  and-  electric  business 
have  been  and  are  now  operated  at  a  loss  and  that  the  time  has 
arrived  when  both  departments  must  be  maintained  and  operated 
from  the  rates  charged  for  service.  See  page  5,  city's  exhibit  No. 
2.  The  operating  expenses  of  the  city's  electric  department  as 
shown  by  the  city's  exhibit  No.  2,  page  5,  for  the  year  ended  the 
30th  day  of  Kovember,  1920,  was  $23,036.41,  without  including 
depreciation,  and  the  revenues  received  for  the  same  period  from 
all  sources  was  $22,018.67.  Certain  operating  expenses  common 
to  both  electric  and  water  departments  were  allocated  on  a  basis 
of  approximately  20  per  cent  to  the  water  department  which  is 
reflected  in  the  foregoing.  Estimated  cost  of  fuel  for  pumping 
sewage  was  also  deducted. 

[1]  The  city  maintains  77  street  lights  for  which  it  fur- 
nishes electricity.  Sixty-one  of  the  street  lights  are  of  two  hun- 
dred and  fifty  candle  power  and  the  remaining  sixteen  are  of 
six  hundred  candle  power.  The  Mayor  testified  that  he  esti- 
mated the  cost  of  the  street  lighting  two  years  ago  at  $3,600  or 
$3,800  per  annum.  The  cost  of  the  street  lighting  is  included 
in  the  operating  expenses  as  given  above,  but  nothing  was  added 
to  the  revenues  for  the  street  lighting.  Either  the  cost  of  the 
street  lighting  should  be  deducted  from  the  expenses  for  the  given 
period  or  a  reasonable  sum  should  be  added  to  the  revenues  there- 
for in  order  to  arrive  at  the  true  effect  of  the  present  rates  or  of 
adjustments  to  be  made  in  the  same.  The  estimated  consump- 
tion of  electricity  during  a  year  by  the  street  lighting  was  39,600 
kilowatts  as  compared  with  a  total  out-put  delivered  during  the 
same  period  of  351,477  kilowatts.  Adding  $3,000  as  a  reason- 
able charge  for  the  street  lighting  as  maintained  by  the  city  re- 
sults in  recasting  the  figures  given  above  for  the  year  ended 
the  30th  day  of  Xovember,  1920,  as  follows: 

Kevenues  from  electric  department   $25,018 

Expenses  of    23,036 

For  depreciation  and  return $  1,982 

For  the  purposes  of  this  case  it  is  considered  that  the  present 
rates  on  the  basis  of  the  expenditures  for  the  year  ended  on  the 
30th  day  of  N'ovember,  1020,  will  yield  $1,0S2  above  operating 

expenses.     Hence,  the  conclusion  is  roaeliod  that  the  additional 
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annual  revenue  of  $7,825  to  be  derived  from  the  new  rates  as 
proposed  would  be  excessive.  The  Commission,  therefore,  holds 
that  the  new  electric  rates  as  proposed  by  the  city  are  unreason- 
ably high  and  the  ctiy  will  not  be  permitted  to  charge  the  same. 

[2]  It  does  not  follow  that  the  city  is  not  entitled  to  some 
additional  revenue.  The  city  filed  an  exhibit  which  estimated 
the  operating  cost  of  its  electric  department  for  the  coming  year 
with  fuel  at  $5.50  per  ton  to  be  $27,060.  At  least,  $3,000  should 
be  deducted  therefrom  as  embracing  replacements  and  defen'ed 
maintenance  improperly  charged  to  operation,  which  leaves  $24,- 
.  OGO  to  be  compared  with  the  estimated  annual  revenue  from  the 
present  rates  of  $25,018  and  which  would  leave  $958  for  annual 
depreciation  and  return  from  the  present  rates,  and  which  is  not 
enough. 

[3,  4]  The  charges  made  against  the  city  of  inefiicient  opera- 
tion and  bad  service  in  the  past  stand  admitted.  The  service  has 
l>een  much  improved  and  the  cost  of  operation  reduced,  due  to 
improved  methods  and  the  Commission  finds  that  the  best  method 
to  insure  a  continuance  of  such  improved  conditions  is  to  allow  a 
reasonable  increase  in  rates.  The  rates  now  charged  h^  the  city 
are  less  than  usually  charged  by  privately  owned  plants  under 
like  circumstances.  An  increase  in  the  present  rates  of  20  per 
cent  including  rate  for  current  sold  to  Corder  and  excepting 
street  lighting^  will  add  $4,403.60  to  the  annual  revenue  of  the 
city  from  its  electric  business  and  yield  $5,361  to  the  city  for  de- 
preciation and  return,  which  is  approximately  11  per  cent  upon  a 
valuation  of  the  electric  department  of  $49,000,  as  claimed  by 
the  city.  In  other  words,  the  city  will,  after  making  the  adjust- 
ment of  the  foregoing  sum  for  street  lighting  as  indicated  here- 
in, have  in  cash  $2,361  above  operating  expenses  and  will  have 
received  the  benefit  of  the  street  lighting  at  an  estimated  cost  of 
$3,000, 

III 

Rate  for  Electricity  Sold  to  Corder. 

The  cities  of  Higginsville  and  Corder  entered  into  a  contract 

on  the  19th  day  of  May,  1915,  whereby  the  city  of  Higginsville 

undertook  to  furnish  electricity  to  the  city  of  Corder  to  be  de- 
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livered  at  Higginsville  to  the  line  of  the  other  city  for  a  period 
of  ten  years  at  the  following  rates ; 

For     first      1000  kilowatt  hours  per  month   5   ^  per  kilowatt  hour 

For  all  over  1000  kilowatt  hours  per  month   A.54  per  kilowatt  hour 

Same  to  be  measured  at  the  switchboard  at  Higginsville. 

The  reason  urged  hy  the  city  for  increased  rates  for  current 
sold  to  Corder  is  the  greatly  increased  cost  of  manufacturing  said 
electrical  current.  The  city  contends  that  the  cost  of  generating 
said  current  at  the  switchboard  is  5.8  cents  per  kilowatt  and  is  in 
excess  of  the  contract  price. 

[5]  The  city  of  Corder  filed  a  demurrer  to  the  complaint  and 
made  no  other  defense.  By  its  demurrer  the  city  of  Corder  took* 
the  position  that  the  Commission  had  no  authority  to  change  the 
rates  named  in  the  contract.  The  said  contention  of  the  city  of 
Corder  is  made  untenable  by  the  rulings  of  our  supreme  court 
m  the  cases  of  State  ex  rel.  Sedalia  v.  Public  Service  Commis- 
sion, 275  Mo.  201,  RU.R.1919C,  507,  204  S.  W.  497;  Kansas 
City  Bolt  &  Nut  Co.  v.  Kansas  City  Light  &  P.  Co.  275  Mo.  529, 
204  S.  W.  1074. 

The  Commission  does  not  undertake  to  reform  the  contract 
between  the  two  cities  for  electric  service.  The  Commission  pre- 
scribes reasonable  maximum  rates  to  be  charged  by  the  city  of 
Higginsville  to  Corder  for  whatever  service,  if  any,  may  be  de- 
sired by  the  city  of  Corder.  Section  82,  Public  Service  Commis- 
sion Law. 

The  right  of  the  state  to  prescribe  such  rates  was  not  abridged 
by  the  contract  between  the  parties.  The  Public  Service  Com- 
mission Law  directs  how  that  right  shall  be  exercised  by  the  Com- 
mission. 

The  evidence  indicates  that  the  rates  named  in  the  contract 
are  less  than  the  cost  of  generating  the  current.  As  indicated  in 
the  foregoing  paragraph,  the  Commission  holds  that  the  city 
should  be  permitted  to  increase  the  present  rates  for  electricity 
sold  to  Corder  20  per  cent  which  will  constitute  an  additional 
charge  of  approximately  $400  annually. 

An  order  will  issue  in  accordance  with  the  foregoing. 

All  concur  except  Kurtz,  Chairman,  and  Mclndoc,  Conmiis- 
sioner,  absent 
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MONTANA  PUBLIC  SERVICB  COMMISSION. 

PUBLIC  SERVICE  COMMISSION 

VALLEY  MERCANTILE  COMPANY. 
[Docket  No.  787,  Report  &  Order  No.  320.] 

CimvmiMiona  —  Judicial  power  —  Determination  of  jurisdiction, 

1.  The  Montana  Commission  has  power  to  determine  whether  a 
business  is  of  that  public  character  which  brings  it  within  the  Com- 
mission's jurisdiction. 

Bublic  utilities  —  Test  of  status  —  Profession  of  service. 

2.  The  test  of  public  service  is  not  a  profession  or  denial  of  pub- 
lic service,  but  the  circumstances  surrounding  the  operations  of  a  com- 
pany. 

I*uhlic  utilities  —  Test  of  status  —  Charter  provisions. 

3.  A  charter  provision  is  of  itself  no  test  of  the  status  of  a  com- 
pany but  may  be  considered  with  other  facts  in  determining  whether 
a  company  is  rendering  public  service. 

Public  utilities  —  Test  of  status  —  Heating. 

4.  A  company  supplying  heat  to  several  offices,  a  hospital,  post 
office,  and  a  mercantile  establishment,  was  held  to  be  a  public  utility. 

[June  28,  1921.] 

Inquiry  into  the  nature  of  the  business  of  a  corporation  con- 
ducting a  steam  heating  service  and  the  right  of  the  company  to 
abandon  such  service  at  will ;  company  found  to  be  a  public  util- 
ity, tariffs  ordered  filed,  and  report  furnished. 

Appearances :  E.  A.  O'Hara  for  the  Valley  Mercantile  Com- 
pany; E.  G.  Toomey,  counsel,  J.  H.  Bonner,  chief  engineer,  for 
the  Commission. 

Before:     Commissioner  Ross,  at  Hamilton. 

By  the  Commission :  This  is  a  proceeding  commenced  upon 
the  initial  motion  of  the  Commission  under  authority  of  §  24, 
Chapter  52,  Laws  1913,  for  the  purpose  of  determining  whether 
the  Valley  Mercantile  Company,  in  the  ownership  and  operation 
of  its  steam  heating  plant  in  the  city  of  Hamilton,  Montana,  is. 
a  public  utility  within  the  meaning  of  said  act.  The  inquiry  was 
initiated  following  the  receipt  of  a  request  from  the  company  to 
be  relieved  of  the  duty  of  furnishing  the  Commission  an  an- 
nual report  of  its  operations  for  the  year  1920  on  the  ground  that 
its  steam  heating  plant  was  not  a  public  utility,  coupled  with  the 
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announcement  that  the  company  would  cease  serving  its  patrons 
at  the  close  of  the  1921  heating  season.  The  company's  request 
followed  an  informal  order  by  the  Conunission,  under  date  of 
February  7,  1921,  directing  the  company  to  submit  such  report, 
iiiid  file  steam  heat  tariffs,  an  order  manifestly  exhibiting  a  pre- 
liminary judgment  by  the  Commission  that  the  company's  steam 
heating  business  was  in  fact  public  in  nature.  This  view,  how- 
over,  rested  on  the  ex  parte  information  then  available,  and  the 
order  emanated  purposely  to  raise  the  issue.  Having  serv'ed  its 
purpose,  it  is  not  to  be  taken  as  indicative  of  any  notion  possessed 
hy  the  Commission  which  was  not  susceptible  of  removal  by 
proper  proof,  for  the  decision  herein  rests  alone  on  the  record 
made  at  the  hearing,  whereat  the  company  enjoyed  its  day  iu 
court. 

[1]  We  are  confronted  at  the  outset  with  the  proposition  of 
our  right  to  pass  upon  the  question  of  whether  a  given  business 
is  within  our  statutory  jurisdiction, — of  determining  a  jurisdic- 
tional fact,  namely,  whether  the  business  is  of  that  public  char- 
acter which  the  statute  comprehends.  This  unquestionably  in- 
vokes judicial  action.  We  make  no  pretense  to  any  finality  of 
judgment,  on  the  facts  or  on  the  law,  much  less  to  any  independ- 
ent power  to  enforce  our  conclusions.  The  question  here  is 
whether  we  have  the  right,  in  limine,  to  ascertain  the  extent  of 
our  authority.  The  statute  forbi48  our  conclusions  finality  (Sec. 
4,  Sec.  26),  and  deprives  of  powers  of  enforcement  save  through  a 
court  (Sec.  8,  Sec.  30,  Sec.  31).  And  by  §  4  of  the  Public  Serv- 
ice Commission  Act  it  is  provided  that  nothing  therein  "shall  be 
construed  as  vesting  judicial  powers  on  said  Conmiisson,  or  as 
denying  to  any  person,  firm,  association,  corporation,  municipal- 
ity, county,  town,  or  village  the  right  to  test  in  a  court  of  compe- 
tent jurisdiction,  the  legality  or  reasonableness  of  any  fixed  or^er 
made  by  the  Commission  in  the  exercise  of  its  duties  or  powers." 
In  our  opinion  this  proviso  does  nothing  more  than  emphasize 
the  fundamental  distinction  inhering  in  the  distribution  of  the 
governmental  powers  and  fimctions  of  the  State  as  expressed  in 
§  I,  Article  4,  of  the  Constitution  and  does  not  impair  our  right  to 
the  exercise  of  the  judicial  faculty.  That  section  divides  the 
powers  of  government  into  distinct  departments,  the  l^islative, 
executive,  and  judicial,  and  prohibits  each  department  from  ex- 
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excising  any  powers  properly  belonging  to  either  of  the  others. 
O'Xeill  V.  Yellowstone  Irrigation  Dist.  44  Mont.  492,  504,  121 
l^ac.  2S3.  As  was  pointed  out  in  State  ex  rel.  Schneider  v.  Cun- 
ningham, 39  Mont.  165,  101  Pac.  962 :  "The  purpose  of  the  pro- 
vision is  to  constitute  each  department  an  exclusive  trustee  of 
Ihe  power  vested  in  it,  accountable  to  the  people  alone  for  its 
faithful  exercise,  so  that  each  may  act  as  a  check  upon  the  other, 
and  thus  may  be  prevented  the  tyranny  and  oppression  wliieh 
would  be  the  result  of  a  lodgment  of  all  power  in  tlie  hands  of 
one  body."  Each  department  must,  therefore,  refrain  from  as- 
sorting a  power  that  does  not  belong  to  it,  for  the  assertion  of 
such  power  is  equally  a  violation  of  the  trust.  And  it  is  appar- 
ent that  one  department  cannot  lawfully  delegate  any  pf  its  pow- 
ers to  another  or  to  any  person  or  body.  O'Neill  v.  Yellowstone 
Irrigation  Dist.,  supra.  In  view  of  the  constitutional  re- 
straints, this  Commission,  as  a  sinew  of  the  legislative  arm^ 
would  be  fully  bereft  of  "judicial  powers"  without  the  express 
limitation  of  §  4,  Ch.  52.  But  it  is  plain  from  a  reading  of 
Article  VIII  of  the  Constitution  that  the  judicial  power  confided 
to  the  courts  refers  to  the  administration  of  the  law  in  actions 
and  proceedings  in  courts  of  law  and  equity  (Sec.  3,  Sec.  11^ 
Art.  VIII),  as  such  power  was  exercised  by  such  courts  at  the 
time  of  the  adoption  of  the  Constitution.  "To  act  judicially,, 
and  to  act  judicially  in  a  matter  at  law  or  in  equity, — or,  in 
other  words,  in  actions  at  law  or  suits  in  equity — are  not  neces- 
sarily the  same.  Every  officer  or  board  that  is  required,  in  the 
administration  of  the  law,  to  determine  whether  a  duty  exists^ 
or  determine  from  facts,  by  the  exercise  of  judgment,  a  course  of 
action,  within  legislative  restraints  or  guides  must  necessarily 
act  judicially  in  a  sense.  The  power  often  partakes  so  much  of 
the  judicial  function  that  it  is  spoken  of  as  quasi  judicial.  Mani- 
festly an  officer  or  board,  or  other  tribunal  other  than  a  court, 
may  act  judicially  in  the  sense  above  mentioned  and  not  do  any- 
thing falling  within  the  meaning  of  the  term  ^judicial  power  as 
to  matters  of  law  and  equity' ;  and  so  a  judicial  officer  may  per- 
form acts  officially  outside  of  such  matters, — mere  ministerial 
acts."  State  ex  rel.  Ellis  v.  Thome,  112  Wis.  81,  87,  87  X.  W. 
797,  55  L.R.A.  956. 

We  think  ii  clear  from  the  foregoing  that  this  Commission  has 
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the  power  to  determine,  in  limine,  the  existence  or  extent  of  its 
jurisdiction  or  authority,  i.  e.,  whether  given  facts  bring  its  pow- 
ers into  play  notwithstanding  that  the  process  involves  judicial 
action  or  inquiry  in  the  sense  that  the  existence  or  nonexist- 
ence of  our  power  is  found,  by  the  exercise  of  judgment  on  given 
facts.  That  which  is  prohibited  to  us  is  ^judicial  power',  the  en- 
forcement of  liabilities  on  present  or  past  facts  discovered  by 
judicial  inquiry  in  law  or  equity,  not  the  preliminary  of  ^judicial 
inquiry'  which  ascertains  facts  and  announces  conclusions  ad- 
ministratively but  stops  short  of  enforcement.  On  principle,  this 
must  Be  conceded  if  we  are  lib  function  at  all.  The  Com- 
mission is  the  creature  of  statute.  For  its  every  official  act  au- 
thority must  be  found  in  the  statute,  requiring  daily  consulta* 
tion  of  its  terms — daily  trial  of  facts  against  its  mandates.  Un- 
doubtedly this  partakes  of  the  nature  of  judicial  power  (Merrill 
V.  Sherburne,  1  K.  H.  199,  8  Am.  Dec.  62)  but  if,  for  that  rea- 
son, it  is  denied  us,  we  are  incompetent.  To  push  the  denial  of 
judicial  power  to  its  drily  logical  extreme  is  for  the  judicial  to 
destroy  the  legislative  function,  for  most  Ic^slative  action  is  pre- 
ceded by  hearings  and  investigations  quasi  judicial.  Prentis  v. 
Atlantic  Coast  Line  R.  Co.  211  U.  S.  210,  29  Sup.  Ct.  Rep.  67, 
53  L.  ed.  150,  That  other  statutes,  city  ordinances  and  the  Con- 
stitution itself  may  be  among  the  facts  whereon  our  judgment 
must  be  applied  makes  no  difference  in  principle.  If  we  could 
not  give  the  Constitution  effect  because  its  application  or  inter- 
pretation involved  the  judicial  power,  we  would  have  difficulty 
in  honoring  the  oath  of  office.  Without  more,  it  is  enough  to 
observe  that  the  legislative  and  executive  branches  daily  indulge 
in  judicial  action  without  thought  of  successful  challenge  on  the 
ground  that  the  rightful  function  of  the  judiciary  is  being  tres- 
passed upon. 

There  is  no  substantial  contradiction  by  the  company  of  the 
following  body  of  facts  exposed  as  a  basis  for  decision.  In  1893 
or  1894  the  Anaconda  Copper  Mining  Company,  engaged,  among 
other  things,  in  the  conduct  of  a  general  mercantile  business  in 
Hamilton,  Montana,  installed  a  steam  heating  plant  to  furnish 
heat  to  the  building  wherein  the  store  was  located  and  to  the 
Ravalli  County  Bank  located  in  a  separate  structure  then  owned 
by  the  Anaconda.  Heat  was  also  furnished  to  the»Lucas  Opera 
House  owned  by  Marcus  Daly,  and  tbis  latter  service  was  prob- 
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ably  in  view  when  the  plant  was  installed.  Thereafter,  and  prior 
to  1908,  two  or  three  or  more  buildings  owned  or  controlled  by 
other  persons  were  connected  to  the  plant  and  were  furnished 
regular  service.  On  or  about  the  15th  day  of  August,  1908,  the 
Valley  Mercantile  Company  was  incorporated  by  Marcus  Daly, 
P.  J.  Shannon,  and  W.  O.  Fisk,  under  the  laws  of  Montana,  with 
power,  inter  alia,  "to  manufacture  and  supply  gas,  or  supply 
light  and  heat  to  the  public  by  any  other  means,"  and  a  few  days 
later  the  new  corporation  acquired  the  mercantile  business,  build- 
ings, and  steam  heat  plant  of  the  Anaconda  Company.  There- 
upon the  new  company  opened  a  separate  account  for  the  steam 
heat  plant  (not  segregating  the  investment,  however)  and  from 
time  to  time  since  its  acquisition  of  the  plant  has  added  consumers 
until  now  twelve  or  thirteen  customers  are  billed  for  steam  heat. 
The  extent  of  the  present  service  in  fact  more  plainly  appears 
when  the  persons  and  spaces  served  under  a  single  billing -are 
brought  to  light.  Billed  consumer  number  one,  a  real  estate 
brokerage  company  leasing  a  building,  four  or  five  tenants  oc- 
cupying three  or  four  rooms  in  addition  to  the  rooms  occupied  by 
the  company  for  its  own  purposes ;  billed  consumer  number  two, 
a  stock  farm  corporation  charged  for  the  Kendall  building,  ten- 
anted by  a  barber  shop,  a  cigar  store  and  a  restaurant ;  billed  con- 
sumer number  three,  a  national  bank  owning  two  buildings,  one 
of  which  has  ten  business  or  office  apartments,  both  buildings 
containing  eight  or  ten  tenants ;  billed  consumer  number  four,  a 
capitalist,  two  or  more  store  or  business  rooms  on  the  ground 
floor,  with  office  rooms  above,  with  a  total  of  not  to  ex- 
ceed five  tenants  at  the  present  time;  billed  consumer  number 
five,  moving  picture  House,  single  occupancy;  billed  consumer 
number  six,  telephone  company  with  a  building  housing  the  ex- 
change and  company  offices,  single  occupancy  except  small  space 
for  telegraph  office  of  another  corporation;  billed  consumer. num- 
ber seven,  a  hospital  of  not  to  exceed  twenty  rooms  occupying  the 
second  story  of  a  building  belonging  to  the  Daly  estate;  billed 
consumer  number  eight,  a  state  bank  owning  a  building  occupied 
by  itself,  the  United.  States  postoffice,  and  six  or  eight  tenants; 
billed  consumer  number  nine,  a  physician  whose  building  houses 
three  stores,  a  drug  store,  a  grocery  store,  and  a  book  store,  with 

five  or  six  tenants  in  upstairs  apartments;  billed  consumer  num- 
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ber  ten,  milliner,  storeroom,  single  occupancy;  billed  consumer 
number  eleven,  a  clothing  company,  one  store  room,  single  occu- 
pancy.; billed  consumer  number  twelve,  the  respondent  mercantile 
company,  five  departments.  These  billed  consumers  have  been 
served  for  periods  varying  from  twenty  years  ar  more  to  two 
years  or  somewhat  less,  but  so  far  as  the  buildings  go,  most  of 
them  have  been  connected  and  served  for  ten  years  or  more, 
through  various  changes  in  ownership.  For  the  year  ended 
January  31,  1921  (the  ordinary  heating  season  is  eight  months) 
11,618  feet  of  steam  radiation  were  furnished  the  persons 
enumerated,  approximately  25  per  cent  of  the  radiation  being 
taken  by  respondent.  Since  1918,  when  the  present  manager's 
knowledge  of  the  plant  commenced,  one  request  for  renewal  of 
discontinued  service  was  refused,  because  it  was  felt  that  the  con- 
nction  would  impair  the  existing  service,  one  patron  voluntarily 
discontinued  service  to  space  used  as  a  public  garage,  while  the 
Masonic  temple  was  connected  for  a  single  season  and  thereafter 
discontinued  because  its  distance  from  the  plant  precluded  satis- 
factory service.  The  plant's  boilers,  three  in  nimiber,  of  from 
25  to  27  horse  power  have  a  normal  capacity  of  about  eight 
thousand  feet  of  radiation,  and  are,  consequently,  carrying  an 
overload;  the  plant  is  now  serving  to  capacity.  It  seems  that 
two  boilers  would  easily  suffice  for  the  respondent's  own  needs,  al 
lowing  an  average  of  one  hundred  feet  of  radiation  for  one  horse 
power,  and  it  is  a  fair  inference  from  the  testimony,  though  not 
uncontested,  that  the  third  boiler  and  enlarged  mains  were  in- 
stalled to  meet  the  necessities  and  convenience  of  others  than  the 
respondent  company.  The  most  substantial  and  important  por- 
tion of  the  town's  business  district  is  served  by  the  plant  in 
question,  though  not  the  greater  part  of  the  area  of  such  district 
and  the  company  installed  and  owns  all  the  mains  whereby  it  car- 
ries its  product  to  the  consumer.  No  franchise  or  any  other 
right  was  ever  secured  from  the  municipal  corporation  of  Ham- 
ilton to  lay  pipes  in  the  streets  and  alleys  of  the  city,  though  one 
street  and  one  alley  contain  steam  mains.  It  is  not  clear  from 
the  record  whether  municipal  incorporation  was  an  accomplished 
fact  before  the  mains  were  laid.  Eates  to  consumers  have  been 
uniform,  save  that  the  company  has  at  various  times  enjoyed  a 
somewhat  lower  rate.     And  it  does  not  appear  that  private  ar- 
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rangements  or  agreements  were  entered  into  as  consumers  were 
attached,  public  service  then  disclaimed,  or  particular  persons  or 
corporations  selected  to  be  served.  Competitors  of  the  company's 
mercantile  business  have  not  been  excluded. 

For  the  respondent  it  is  insisted  that  the  Anaconda  Company 
^'drifted  into  the  habit  of  supplying  some  of  the  neighboring 
stores  and  business  blocks  with  steam  heat,  not  as  a  money  mak- 
ing proposition  but  simply  as  an  accommodation,"  and  that  when 
the  respondent  company  purchased  the  former's  mercantile  in- 
terests, it  continued  to  supply  heat  to  some  of  its  customers  and 
neighbors.  It  is  said  that  the  company  has  never  held  itself  out 
as  looking  for  heating  business,  or  solicited  the  same,  that  it  can- 
not serve  any  additional  consumers  with  the  present  equipment, 
and  has  no  disposition  to  make  further  investment  in  such  a 
plant,  though  it  has  "offered  to  join  in''  with  the  construction  of 
a  central  heating  plant  for  Hamilton.  The  capital  invested  in 
the  heating  plant  is  said  to  be  about  one-eightieth  of  the  capital 
invested  in  the  mercantile  business,  and  this  assertion  is  offered 
to  show  the  incidental  and  auxiliary  nature  of  the  steam  heating 
i^ndertaking. 

Section  3  of  the  Public  Service  Commission  Act  defines  the 
term  "public  utility"  within  the  meaning  of  the  act  to  "embrace 
every  corporation,  both  public  and  private,  company,  individual, 
assocation  of  individuals,  their  lessees,  trustees,  or  receivers  ap- 
pointed by  any  court  whatsoever,  that  now  or  hereafter  may 
own,  operate,  or  control  any  plant  or  equipment  or  any  part  of  a 
plant  or  equipment  within  the  state  for  the  production,  delivery 
or  furnishing  for  or  to  other  persons,  firms,  associations  or  cor- 
porations, private  or  municipal,  heat  .  .  .  whether  within  the 
limits  of  municipalities,  towns,  and  villages,  or  elsewhere; 
..."  This  definition,  not  elsewhere  limited  by  the  language 
of  the  act,  taken  literally,  might  put  a  legal  end  to  the  company's 
remonstrance  for,  by  admitted  facts  it  is  a  corporation  owning 
and  operating  a  plant  equipped  to  furnish,  and  furnishing,  heat 
to  other  persons  and  corporations,  perhaps  not  operated  prima- 
rily for  such  purpose,  but  in  practice  so  conducted  as  to  deliver 
and  furnish  to  others,  and  the  "other  persons"  here  are  at  least 
twelve  in  number.     And  this  would  seem  at  first  blush  to  meet 

the  statute's  test  But  it  is  plain  to  anyone  familiar  with  public 
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utility  law  that  not  every  person  who  owns  a  plant  equipped  for 
the  production  of  steam  heat  and  who  furnishes  one  or  two  other 
persons  with  the  product  can  lawfully  be  said  to  operate  a  public 
utility.  For  example,  A,  owning  a  plant  in  his  residence  nor- 
mally generating  a  surplus  of  steam,  connects  his  brother  B's 
residence  in  the  next  lot  and  C's  private  garage  to  the  rear  of  his 
home,  with  a  view  to  economical  utilization  of  the  product.  Or 
D,  having  the  means,  installs  a  larger  plant  than  necessary  in  his 
home  or  business  block  at  the  request  of  neighbors  E  and  F, 
whose  buildings  are  so  located  with  relation  to  D's  as  to  make  a 
single  plant  feasible,  E  and  F  not  being  able  to  undertake  the 
project  individually,  agreeing  to  pay  their  proportion  of  con- 
nected radiation.  No  one  would  seriously  assert,  we  think,  that 
A  or  D  were  subject  to  r^ulation  as  operating  public  utilities, 
and  yet  §  3  of  our  statute,  taken  by  itself,  might  include  such 
operations.  If  the  word  "for"  appearing  after  "state"  and  again, 
after  "furnishing"  implies  the  notion  that  the  plant  is  operated 
with  the  intent  or  purpose  of  furnishing  others,  that  is,  serving 
others  is  the  reason  for  owning  and  operating,  the  act  itself  suf- 
ficiently excludes  such  examples  as  above  suggested.  However 
this  may  be,  resort  to  the  fundamental  principle  underlying  the 
statute  and  necessarily  influencing  it,  makes  it  clear  that  the 
right  of  regulation  depends  on  a  profession  of  public  service,  and 
unless  this  appears  in  fact  the  statute  is  without  any  application. 
Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed.  77.  Wyman  has  made 
this  clear  in  his  work  on  public  service  corporations : 

"It  should  be  remembered,  in  justification  of  the  imposition  of 
the  extraordinary  law  which  requires  those  who  are  engaged  in 
}>ublic  callings  to  serve  all  that  apply,  that  the  service  is  volun- 
tarily assumed.  Even  one  who  has  acquired  a  virtual  monopoly 
is  not  forced  into  public  service  against  his  will ;  it  is  only  wheD 
he  has  held  himself  out  in  some  way  as  ready  to  serve  that  he  is 
bound  thereafter  to  deal  with  all  indiscriminately.  There  is  no 
complete  case  of  public  employment  made  out  when  the  business 
is  public  in  character  if  there  has  been  in  the  particular  case  no 
profession  to  ser\^e  the  public.  The  converse  of  this  is  also  true, 
that  there  is  no  case  of  public  employment  if  the  business  is 
private  in  character,  however  much  eagerness  to  deal  with  the 
public  may  have  been  evinced.    That  is,  the  rule  is  fundamental 
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that  in  any  case  of  public  employment  the  evidence  of  profession 
to  serve  the  public  and  the  proof  that  the  business  is  public  in 
character  must  both  be  sufficient  to  carry  conviction.  For  whetii- 
er  there  has  been  profession  enough  in  the  particular  instance 
and  whether  the  business  is  sufficiently  public  in  its  general  char- 
acter is  in  each  instance  in  last  analysis  a  question  of  fact,  al- 
though rules  of  law  may  aid  in  dealing  with  these  facts.  And 
since  this  is  a  question  of  fact  rather  than  a  question  of  law  in 
most  cases,  the  discussion  of  it  requires  the  statement  of  many 
rases  involving  many  close  issues  of  fact.  For  although  the  pub- 
lic profession  is  often  enough  made  in  express  terms,  it  is  also 
not  infrequently  left  to  implication  from  the  general  course  of 
the  business  in  question."  Wyman  on  Public  Service  Corpora- 
tions, Vol.  1,  §  200,  pages  167,  168. 

And  in  dealing  with  a  statutory  definition  which,  like  our 
own,  is  not  wholly  free  from  ambiguity,  the  supreme  court  of 
Missouri  emphasized  the  necessity  for  reading  in  the  words  "for 
public  use." 

"While  the  definitions  quoted,  supra,  express  therein  no  word 
of  public  use,  or  necessity  that  the  sale  of  the  electricity  be  to  the 
public,  it  is  apparent  that  the  words  *for  public  use'  are  to  be 
understood  and  to  be  read  therein.  State  ex  rel.  Public  Service 
Commission  v.  Spokane  &  I.  E.  R  Co.  89  Wash.  599,  P.U.R. 
1916D,  4G9,  L.R.A.1918C,  675,  154  Pac.  1110.  For  the  opera- 
lion  of  the  electric  plant  must  of  necessity  be  for  a  public  use, 
and,  therefore,  be  coupled  with  public  interest;  otherwise  the 
Commission  can  have  no  authority  whatever  over  it.  The  elec- 
tric plant  must,  in  short  be  devoted  to  a  public  use  before  it  is 
jrubject  to  public  regulation.  Munn  v.  Illinois,  94  U.  S.  113,  24 
L.  ed.  77.  Since  the  sole  right  of  regulation  depends  upon  the 
public  interest,  the  subdivisions  quoted  above,  and  which  define 
an  electric  plant  and  an  electric  corporation,  mean  the  same, 
whether  the  idea  of  a  public  use  is  expressly  written  therein  or 
not ;  it  is  nevertheless  of  necessity  connoted  and  to  be  understood 
therein.  ...  It  is  certainly  fundamental  that  the  business 
done  by  respondent  either  constitutes  him  a  'public  utility',  or  it 
does  not."    And  further: 

",  .  .  state  regulation  of  private  property  can  be  had  only 
pursuant  to  the  police  power,  which  power  is  bottomed  on  and 
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wholly  dependent  upon  the  devotion  of  private  property  to  a 
public  use.  If  the  requirement  that  the  private  property  shall  be 
devoted  to  a  public  use,  before  it  can  be  regulated,  and  before 
inquisitorial  authority  be  exercised  over  it,' is  not  to  be  read  into 
the  applicatory  law,  then  that  law  is  obviously  unconstitutional, 
because  it  takes  private  property  for  public  use  without  com- 
pensation.'' State  ex  rel.  Danciger  &  Co.  v.  Public  Service  Com- 
mission, 275  Mo.  483,  P.U.R.1919A,  353,  205  S.  W.  36. 

And  from  the  supreme  court  of  California :  "It  is  not  the  ipse 
dixit  of  the  law,  but  the  fact  that  petitioner  has  voluntarily  de- 
voted its  property  to  a  public  use,  which  justifies  the  control  as- 
sumed by  the  Railroad  Commission."  Producers'  Transp.  Co.  v. 
Railroad  Commission,  176  Cal.  499,  169  Pac.  59,  P.U.R.1918B, 
518,  and  see  251  U.  S.  228,  P.U.R.1920C,  674,  64  L.  ed,  239, 
40  Sup.  Ct  Rep.  131,  where  the  decision  is  affirmed  and  the 
identical  doctrine  enunciated. 

The  same  court  has  recently  stated  the  applicable  test  in  these 
words :  "The  test  to  be  applied  is  w^hether  or  not  the  petitioner 
held  himself  out,  expressly  or  impliedly,  as  engaged  in  the  busi- 
ness of  supplying  water  to  the  public  as  a  class,  not  necessarily 
to  all  of  the  public,  but  to  any  limited  portion  of  it,  such  portion, 
for  example,  as  could  be  served  by  his  system,  as  contradis- 
tinguished from  his  holding  himself  out  as  serving  or  ready  to 
serve  only  particular  individuals,  either  as  a  matter  of  acconmio- 
dation  or  for  other  reasons  peculiar  and  particular  to  them." 
Van  Hoosear  v.  Railroad  Commission,  —  Cal.  — ,  P.U.R.1921C, 
447,  194  Pac.  1003,  citing  Thayer  v.  California  Development 
Co.  164  Cal.  117,  128  Pac.  21 ;  Pinney  &  Boyle  v.  Los  Angeles 
Gas  &  E.  Corp.  168  Cal.  12,  141  Pac.  620,  L.R.A.1916C,  282, 
Ann.  Cas.  1915D,  471;  Associated  Pipe  Line  Co.  v.  Railroad 
Commission,  176  Cal.  518,  P.U.R.1918B,  633,  169  Pac.  62, 
L.R.A.1918C,  849;  Allen  v.  Railroad  Commission,  179  Cal.  (jS, 
P.U.R.1919A,  398,  175  Pac.  466,  8  A.L.R.  249. 

[2]  There  is  in  this  case  no  outstanding  explicit  profession  of 
public  service;  tiie  profession  must,  therefore,  in  order  to  hold 
respondent,  be  deduced  implicitly  from  the  record,  and  we  think 
it  clear  that  it  so  appears,  with  the  consequence  that  the  plant 
of  respondent  is  a  public  utility  subject  to  our  regulation.  In  all 
cases  like  the  present,  actions  speak  louder  than  words.    The  ex- 

P.U.R.1921D. 


Digitized  by 


Google 


PUBLIC  SERVICE  COM.  v.  VALLEY  MERCANTILE  CO.  813 

press  disclaimer  of  public  sei-vice  made  by  the  company's  officers 
when  the  legal  consequences  of  their  conduct  is  drawn  in  question 
is  not  entitled  to  great  weight  after  twelve  or  more  years  of  serv- 
ing a  substantial  portion  of  the  public.  Elliott,  J.,  in  Indianap- 
olis V.  Kingsbury,  101  Ind.  201,  213,  expressed ,  the  principle 
applicable  to  explicit  intentions  under  circumstances  calling  for 
the  consideration  of  the  same  rule  of  law,  in  this  language: 

"We  fully  agree  with  counsel  for  the  appellees  that  an  essen- 
tial element  of  dedication  is  the  intent  of  the  owner  to  devote  his 
land  to  a  public  purpose,  and  we  unhesitatingly  affirm  that  with- 
out such  an  intention  it  is  impossible  that  there  should  be  a  valid 
dedication.  .  .  .  But  the  intention  to  which  courts  give  heed 
is  not  an  intention  hidden  in  the  mind  of  the  landowner,  but  an 
intention  manifested  by  his  acts.  It  is  the  intention  which  finds- 
expression  in  conduct,  and  not  that  which  is  secreted  in  the  heart 
of  the  owner,  that  the  law  regards.  Acts  indicate  the  intention, 
and  upon  the  intention  clearly  expressed  by  open  acts  and  visible 
conduct  the  public  and  individual  citizens  may  act.  Nor  is  it  to 
mere  secret  agreements  or  arrangements  unknown  to  public 
officers  and  to  purchasers  of  lots  that  courts  are  to  look.  What 
they  do  look  to,  and  what  good  conscience  and  fair  dealing  re- 
quire they  should  regard,  is  the  conduct  of  the  landowner  that  is 
open  to  the  scrutiny  and  knowledge  of  the  community  and  its 
members." 

[3]  The  fact  that  the  present  company's  charter  gives  it  the 
right  to  engage  in  the  public  heating  business,  is,  of  itself,  of  no 
importanca  Terminal  Taxicab  Co.  v.  Kutz,  241  U.  S.  252,  60 
L.  ed.  984,  P.U.R.1916D,  972,  36  Sup.  Ct.  Rep.  583,  Ann.  Cas. 
1916D,  765.  But  when  it  is  remembered  that  here  the  incor- 
porators of  the  Valley  Mercantile  Company  found  the  heating 
plant  in  operation  serving  several  persons  other  than  its  owner, 
drafted  their  charter  with  the  avowed  purpose  of  taking  over  the 
Anaconda  Company's  store  and,  as  respondent's  counsel  says,  "in 
preparing  the  articles  of  incorporation  they  included  the  opera- 
tion of  that  plant"  not  as  a  private  matter,  but,  as  the  articles  as- 
sert," to  supply  .  .  .  heat  to  the  public,"  a  forceful  cir- 
cumstance is  furnished  to  show  recognition  by  the  incorporators 
that  the  heating  business  they  were  about  to  acquire,  and  which 

they  did  acquire  within  a  few  days  thereafter,  was  public  in 
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character.  In  other  words,  they  discovered,  rather  than  created, 
a  situation,  and  applying  their  judgment  to  it  determined  that 
therein  a  public  service  was  involved  and  drafted  their  charter 
**to  spread  out  over  it."  Following  this  judgment  the  respond- 
ent company  attached  customers  on  request  (ability  of  the  cus- 
tomer to  pay  being  the  only  test,  it  seems,  in  deciding  who  should 
be  served)  not  only  to  the  capacity  of  the  plant,  but  enlarged  the 
plant  capacity  at  least  thirty-three  and  one-third  percentum  to 
meet  additional  demand  from  others  until  today  twelve  or  thir- 
teen of  the  principal  persons  or  firms  engaged  in  business  in 
Hamilton  are  billed  for  service  and  through  them  approximately 
one  hundred  and  fifty  persons  (varying)  or  more  are  now  de- 
pendent on  respondent's  continued  function  for  steam  heat.  These 
patrons  did  not  have  to  connect  at  their  expense;  the  product  was 
carried  to  their  premises  at  the  company's  expense  on  the  patron's 
solicitation,  and  nothing  appears  to  exhibit  any  heat  patron  as 
sustaining  some  peculiar  relation  to  the  company.  The  record 
nowhere  exhibits  an  intent  to  shrink  from  public  service  as  long 
as  there  was  reasonable  ability  to  serve  all  connected  satisfacto- 
rily. There  is  a  physical  service  limit  to  all  public  utility  plants. 
With  some  it  may  be  six  or  seven  service  connections,  with  others 
a  hundred  thousand;  it  is  enough  if  such  portion  of  the  public 
is  served  as  can  physically  be  served  by  the  system  involved  (Wy- 
man,  Vol.  1,  pp.  239,  et  seq),  and  this  is  the  case  here.  The  cir- 
cumstance of  setting  up  a  separate  and  independent  account  for 
the  steam  heating  plant  and  of  establishing  a  uniform  rate  basis 
all  accords  with  the  theory  that  the  respondent  company  itself 
regarded  its  heating  function  as  public  in  character.  The  fact 
that  the  company  has  operated  for  eight  years  without  filing  its 
rates  and  regulations  with  the  Conimission  does  not  alter  its  sta- 
tus ;  the  sovereign's  rights  do  not  rest  on  voluntary  recognition. 
[4]  Without  further  demonstration  we  think  it  suflSciently  ap- 
jx^ars  from  the  whole  record  that  the  evidence  fully  supports  our 
conclusion.  There  are  adjudged  cases,  on  facts  more  or  less  sim- 
ilar, reaching  contrary  conclusions,  but  we  think  them  distin- 
guishable, not  by  labored  dissection,  but  on  the  outstanding  facts. 
Most  of  them  are  collected  in  State  ex  rel.  Danciger  &  Co.  v.  Pub- 
lic Service  Commission,  275  Mo.  483,  P.U.R.1919A,  853,  205  S. 
W.  36.    Of  these,  Cawker  v.  Meyer,  147  Wis.  820,  138  N".  W. 
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157,  37  L.R.A.(KS.)  510,  most  nearly  meets  the  instant  situa- 
tion. The  supreme  court  of  Wisconsin,  there  held  that  one  who 
built  a  plant  for  furnishing  the  tenants  of  his  own  building  with 
heat,  light,  and  power,  and  sold  the  surplus  of  such  products  gen- 
erated by  the  plant  to  three  neighbors  was  not  operating  a  public 
utility  within  the  meaning  of  the  Wisconsin  statutes  on  the  sub- 
ject, statutes  not  unlike  our  own.  Mr.  Justice  Vinje,  in  deliver- 
ing the  court's  opinion,  however,  said : 

"In  the  instant  case,  the  purpose  of  the  plant  was  to  serve  the 
tenants  of  the  owners,  a  restricted  class,  standing  in  a  certain 
contract  relation  with  them,  and  not  the  public.  The  furnishing 
of  power,  light,  and  lieat  to  a  few  neighbors  was  incidental  mere- 
ly, and  limited  to  them.  Should  plaintiffs,  however,  enlarge  their 
field  of  service,  it  is  by  no  means  certain  that  they  would  remain 
exempt  from  the  operation  of  the  law.    .    .    ." 

In  Wingi'ove  v.  Public  Service  Commission,  74  W.  Va.  190, 
81  S.  E.  734,  the  supreme  court  of  appeals  of  West  Virginia  held 
that  a  corporation  organized  under  a  charter  authorizing  only 
mining  and  sale  of  coal  and  the  exercise  of  rights  incidental  to 
such  business,  but  nevertheless  engaged  in  the  work  of  supplying 
electric  energy  from  an  electrical  plant  installed  and  maintained 
primarily  for  the  operation  of  its  mining  facilities,  to  persons, 
btores,  and  offices,  in  a  town,  was  a  public  service  corporation.  In 
the  course  of  its  opinion,  the  court  says : 

"The  service  is  voluntary,  but  such  is  the  character  of  all  other 
public  service.  ISTo  exception  can  stand  on  that  ground.  The 
company  does  other  business,  and  its  public  service  is  incidental, 
auxiliary,  secondary,  or  appendant.  So  is  the  lighting  business 
of  many  others.  For  instance,  a  municipal  corporation  is  cre- 
ated primarily  for  governmental  purposes,  but  elects  to  furnish 
citizens  water,  electricity,  and  gas,  not  a  strictly  governmental 
function  at  all,  and  purely  voluntary.  So  a  private  water  and 
light  company  may  deal  in  coal  and  ice,  and  the  coal  and  ice  busi- 
ness may  predominate  in  volume;  still  the  company  would  un- 
doubtedly be  engaged  in  the  service  of  the  general  public." 

"Its  lack  of  the  power  to  eminent  domain  is  a  mere  inconclu- 
sive circumstance.  Many  persons  and  firms  engaged  in  the  pub- 
lic sei-vice  do  not  have  it.  If  concerns  engaged  exclusively  in  wa- 
ter, light,  and  gas  service  did  not  possess  it,  they  would  clearly 
P.U.R.1921D. 
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be  public  service  concerns  nevertheless.  Many  common  carriers 
are  without  power  to  exercise  this  high  right.  Acceptance  of 
practically  all  applications  for  service,  made  by  citizens  of  the 
town,  is  a  sufficient  election  .to  engage  in  the  business  and  mani- 
festation thereof,  without  advertisement  of  tho  fact  or  solicitation 
of  customers.  Acquisition  and  retention  of  its  patronage  by  the 
company  constitute  an  occupation  of  a  certain  field  in  the  public 
service,  into  which  no  other  concern  or  person  can  safely  enter. 
While  it  has  not  formally  or  in  terms  kept  any  one  else  out, 
others  may  be  barred  out,  by  such  occupancy.  Nor  can  it  be  ma- 
terial that  the  company  reserves  the  right  to  discontinue  the 
service  at  any  time,  or  has  guarded  against  obligation  on  its  part 
to  continue  it  indefinitely  or  at  all.  It  is  now  devoting  its  prop- 
erty in  part  to  a  public  function,  and,  in  so  doing,  has  subjected 
it  to  govermental  regulation  and  control  for  the  time  being." 

The  same  court,  in  Chambers  v.  Spruce  Lighting  Co.  81  W. 
Va.  714,  95  S.  E.  192,  applied  the  doctrine  just  enunciated  to  a 
coal  mining  company  which  operated  an  electric  plant  for  fur- 
nishing energy  to  its  lessees  and  incidentally  sold  surplus  energj' 
to  a  hotel  and  others,  refusing  to  sanction  the  company's  attempt 
to  discontinue  service  at  will.  And  see  the  same  principle  applied 
by  the  supreme  court  of  Colorado  in  Seaton  Mountain  Electric 
Light,  Heat  &  P.  Co.  v.  Idaho  Springs  Investment  Co.  49  Colo. 
122,  111  Pac.  834. 

At  the  hearing  respondent's  counsel  advised  the  Commission 
that  the  company  had  reconsidered  its  announced  intention  of 
discontinuing  heating  service  at  the  close  of  the  1920-1921 
heating  season,  and  would  not  discontinue  such  service  until  "the 
end  of  the  heat  year  1921-1922"  because  cessation  now  "might 
work  a  hardship  on  some  of  the  people  that  are  getting  heat."  Of 
course  this  involves  the  assumption  that  the  plant  is  not  a  pub- 
lic utility,  or  if  it  is,  that  it  may  nevertheless  quit  public  service 
without  consent  of  the  state  through  this  Commission.  Counsel 
asserts  both  propositions  are  sound,  the  former  rather  reluctant- 
ly, for  he  says  "the  probabilities  are"  that  the  plant  is  a  public 
utility.  Deciding  as  we  do,  however,  that  the  plant  is  a  public 
utility  subject  to  our  jurisdiction,  it  is  by  no  means  clear  that 
it  may  cease  to  serve  at  will,  with  or  without  notice  to  the  public. 

For  its  part  the  Commission  has  already  taken  the  view  that  such 
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corporations  cannot  suspend  service  at  pleasure  (In  Re  Butte 
Electric  R,  13  M.  U.  R.  288,  P.U.R.1920E,  760)  tlio  merits  of 
their  proposal  being  a  matter  for  our  concern ;  and  the  view  is 
that  this  duty  is  a  natural  incident  of  public  service.  If  the  com- 
pany still  desires  to  abandon  public  service,  it  should  file  an  ap- 
plication therefor  with  this  Commission,  and  after  public  hear- 
ing, we  will  pass  thereon.  In  the  meantime  we  express  no  opin- 
ion on  the  question  of  whether  or  not  the  company  should  be  per- 
mitted to  stop  its  public  service,  contenting  ourselves  with  the 
determination  that  it  is  a  public  service  corporation  in  the  opera- 
tion of  its  steam  heat  plant,  subject,  in  consequence  to  all  the 
public!  obligations  of  such  corporations,  among  others  the  filing 
of  tariffs  and  reports  here.    An  appropriate  order  will  be  entered. 


MONTANA  PITBIilO  SERVICE  COMMISSION. 

BE  CITY  OP  LAUEEL. 
[Docket  No.  789,  Report  and  Order  No.  321.] 

Comtnission*8  jurisdiction  —  Municipal  plant  —  Ultra  vires  —  Exten- 
sions. 

1.  The  Montana  Commission  has  jurisdiction  over  extensions  by  a 
municipal  water  plant  although  they  are  beyond  the  boundaries  of  the 
city,  and  the  fact  that  service  in  outlying  territory  cannot  be  compelled 
does  not  take  from  the  Commission  its  power  to  regulate  such  service. 

niscrimination  —  Municipal  plant  —  Extraterritorial  service. 

2.  A  municipal  water  plant  should  not  discriminate  between  cus- 
tomers residing  within  the  city  limits  and  those  residing  in  territory 
adjacent  thereto. 

Discrimination  —  Municipality  —  Extraterritorial  service. 

3.  A  differential  rate  should  be  charged  to  consumers  of  a  munici- 
pal plant  residing  outside  the  city  limits  in  order  to  equalize  the  dis- 
parity between  rates  and  taxes  paid  by  city  property  owners  for  mu- 
nicipal plant  construction,  notwithstanding  the  fact  that  the  outside 
consumer  has  contributed  to  the  cost  of  extension  outside  of  the  city, 
and  that  he  has  no  fire  protection  and  is  not  afforded  all  of  the  ad 
vantages  of  the  city  system. 


Municipalities  —  Water  system  —  Extraterritorial  service. 

Discussion  of  the  limits  of  water  service  rendered  by  a  municipal 
plant,  p.  821. 
P.UJ1.1921D.  62 
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Discrimination  —  Tax  payers  ^  Consinners. 

Discussion  of  the  difference  between  tax  payers  and  consumers  of 
a  municipal  utility  and  of  the  junt  burden  to  be  borne  by  each,  p. 
824. 

LJuly  18  3921.] 

Inquiry  into  the  right  of  persons  residing  outside  of  city  lim- 
its to  receive  water  service  from  a  municipal  plant  and  into  the 
matter  of  the  proper  and  reasonable  rate  for  such  service;  rates 
for  extra-territorial  consumers  prescribed  on  basis  of  tax  differ- 
ential. 

Appearances  Frank  Wright,  Mayor,  T.  A.  Rigney,  city  en- 
gineer, E.  J.  T^iedekorn,  water  commissioner,  all  for  the  jcity  of 
Laurel;  Ira  Sullivan,  for  various  consumers,  protesting  the  pres- 
ent extra-territorial  rates ;  L.  A.  Cutting,  pro  se ;  J.  H.  Bonner, 
chief  engineer,  E.  G.  Toomey,  counsel,  for  the  Commission.  Be- 
fore: Commissioners  Boyle  and  Ross,  at  Laurel. 

By  the  Commission:  Without  reciting  the  history  of  the 
various  acts  and  circumstances  which  have  contributed  to  the 
existing  situation  in  the  town  of  Laurel,  and  its  environs,  the  fol- 
lowing summary  of  the  record  will  suffice  as  a  basis  for  decision. 
About  the  year  1908  the  community  became  a  municipal  corpora- 
tion pursuant  to  the  provisions  of  §§  3208-3211,  Revised  Codes, 
Montana,  1907.  In  1910  the  municipality  issued  bonds  to  the 
amount  of  $28,000  "for  the  purpose  of  procuring  a  water  supply 
for  said  town  which  shall  own  and  control  said  water  supply  and 
devote  the  revenues  derived  therefrom  to  the  payment  of  the 
debt,''  and  in  1917  the  town  issued  bonds  to  the  amount  of  $4,000 
for  the  same  purpose,  the  ordinance  authprizing  this  issue  being 
almost  identical  in  terms  with  the  ordinance  for  the  first  issue. 
The  record  does  not  show  wliat  the  value  of  the  taxable  property 
in  Laurel  aggregated  in  either  1010  or  1917,  but  it  is  clear  from 
the  assessment  rolls  for  the  years  between,  no  reason  for  a  marked 
difference  in  property  values  appearing,  that  these  water  bonds 
incurred  an  indebtedness  in  excess  of  the  3  per  centum  constitu- 
tional limit  and,  in  consequence,  that  the  revenues  derived  from 
the  operation  of  the  water  system  became  pledged  to  the  payment 
of  the  bond  indebtedness  (Sec.  6,  Article  XITT,  Constitution  of 

Montana)  and  tlie  worling  of  the  ordinances  confirms  the  judg- 
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iiient.  We  are  told  that  there  are  other  water  bond  issues,  and 
tills  seems  true  for  the  value  of  the  city's  plant  approximates 
$75,000,  if  true  it  seems  a  fair  inference  that  all  the  water  bonds 
wove  issued  by  authority  of  the  excess  limit  allowance,  and  the 
revenues  of  the  system  must,  accordingly,  be  devoted  to  amortiz- 
ing the  debt.  However  this  may  be,  the  ordinances  now  before 
us  provide  "that  each  year  after  the  issuance  of  said  bonds  and 
until  all  of  said  bonds  are  redeemed,  the  town  council  of  the  town 
of  Laurel  shall,  at  the  time  of  making  the  annual  tax  levy  for 
said  town,  levy  a  tax  of  six  mills"  (two' mills  on  the  $4,000  issue 
of  1917)  "on  each  dollar  of  the  assessed  valuation  of  all  taxable 
property  within  said  town  for  the  purpose  of  providing  a  fund 
for  the  payment  of  interest  on  said  bonds  and  to  provide  a  sink- 
ing fund  for  the  redemption  of  said  bonds."  It  is  clear,  there- 
fore, that  the  owner  of  taxable  property  in  Laurel,  the  taxpayer, 
is  the  person  primarily  liable  for  the  indebtedness  represented  by 
the  bonds,  and  the  obligation  is  a  general  one  proportioned  ac- 
cording to  the  value  of  the  individual  taxpayer's  property,  not 
according  to  its  frontage  or  area.  With  the  funds  from  the  gen- 
oral  bond  issue,  the  city  constructed  its  pumping  plant  on  the 
Yellowstone  river,  the  source  of  supply,  the  supply  main  from 
the  river  to  the  standpipe,  the  standpipe  and  75,000  gallon  tank 
located  adjacent  to  the  city  limits,  and,  it  seems,  installed  inains 
through  a  number  of  Main  street  business  blocks.  The  exten- 
sion of  mains  and  pipes  throughout  the  city  generally  has  been  ac- 
complished by  the  formation  of  improvement  districts,  the  prop- 
erty owners  affected  being  charged  therewith. 

For  the  period  from  July  1,  1920  to  and  including  January 
31,  1921,  the  Laurel  water  system  failed  to  make  operating  ex- 
penses by  $286.30;  the  first  months  of  1921  show  with  one  ex- 
ception net  operating  revenue,  as  follows:-  January,  $199.98; 
February,  $176.11;  March,  a  loss  of  $2.96,  and  April  net  rev- 
enue of  $134.86.  These  operations  have  reduced  the  deficit  for 
the  period  from  July  1,  1920  to  April  30,  1921,  to  $18.93.  The 
city  is  paying  hydrant  rentals  and  for  sewer  flushing.  From 
time  to  time  the  city  has  incorporated  contiguous  territory  with- 
in its  boundaries,  and  it  is  in  connection  with  these  additions 
that  the  instant  problem  arises.     Along  the  northern  boundary 

line  of  the  Nutting  subdivision  (that  boundary  line  likewise 
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luarking  the  city  limits),  there  are  several  tracts,  varying  in  area 
from  four  to  seven  acres,  and  resident  thereon  at  various  dis- 
tances from,  but  all  outside,  the  city  limits  are  five  persons  wlio 
receive  water  from  the  municipal  plant.  These  persons,  with  the 
consent  of  the  city,  have  attached  their  holdings  to  the  city  sys- 
tem by  connecting  their  two  inch  pipes  to  the  former  dead  ends  in 
the  Nutting  subdivision,  union  with  the  city  mains  being  made 
inside  the  city  limits,  and  laying  the  pipes  northward  to  their 
holdings.  The  entire  expense  of  the  connections  and  extensions 
was  borne  by  the  persons  connecting  on  a  basis  established  by 
themselves,  and  the  work  seems  to  have  been  accomplished  without 
expert  supervision  and  advice.  In  the  southwestern  part  of  the 
city  is  a  subdivision  known  as  Yellowstone  Subdivision,  and  by 
extending  the  principal  main  on  Yellowstone  avenue,  south,  be- 
yond the  city  limits,  three  consumers  whose  tracts  are  outside  the 
limits  receive  water  from  the  city ;  these  persons,  too,  carried  the 
entire  expense  of  the  necessary  connections  and  extensions  to 
meet  their  needs.  Possibly  there  is  one  residence  on  ground 
north  of  the  tank,  and  outside  the  city,  which  is  served  by  the 
municipal  plant,  but  of  this  the  record  is  not  certain. 

It  does  not  appear  that  it  is  more  difficult  to  serve  the  people 
outside  than  inside  the  city,  or  that  the  uses  of  outside  consumers 
differ  materially  from  the  uses  which  intraurban  consumers  en- 
joy, except  that  the  area  of  the  tracts  beyond  the  city  affords 
rather  extensive  gardens  and  some  pasturage  for  horses  and  cows. 
Within  the  city  the  flat  rate  is  $1.60  per  month,  and  this  figure  is 
also  the  minimum  for  metered  sales.  Consumers  living  outside 
the  city  are  being  charged  the  intracity  flat  rate  of  $1.60  plus  dif- 
ferential of  $2  per  month,  which  the  city,  after  investigation, 
deems  necessary  to  place  the  outside  consumer  on  the  same  basis 
as  the  intracity  consumer  and  taxpayer.  It  is  of  this  differential 
that  protest  is  made. 

[1]  (1)  This  is  the  first  time  that  this  question  has  been  di- 
rectly presented  to  the  Commission,  and,  after  careful  search  of 
the  books,  we  have  not  found  the  precise  point  touched  upon  by 
the  supreme  court  of  our  state.  There  are  very  few  analogous 
cases  in  other  jurisdictions;  all  of  these  things  have  caused  us 
to  examine  the  matter  with  deliberate  care.  Since  the  decision 
in  Public  Service  Commission  v.  Helena,  52  Mont.  527,  P.U.R. 
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1916F,  389,  159  Pac.  24,  there  has  not  been,  nor  can  there  be 
under  our  Constitution,  any  question  as  to  the  jurisdiction  of 
this  Commission,  pursuant  to  §  3  of  chapter  52,  Laws  1913,  over 
public  utilities  owned  and  operated  by  municipal  corporations. 
A  contention  advanced  by  the  city,  however,  mates  inquiry  into 
the  extent  of  that  jurisdiction  necessary  to  a  complete  disposi- 
tion of  the  case.  It  is  urged  that  the  city  has  no  authority  to  ex- 
tend the  service  of  its  water  system  to  persons  beyond  its  bound- 
aries, that  neither  this  tribunal  nor  persons  residing  without  the 
corporate  limits  can  compel  such  extraordinary  service  on  any 
terms,  and  in  consequence  that  if  it  does  furnish  water  to  outsid- 
ers it  does  so  as  a  matter  of  grace,  and  must  be  allowed  to  charge 
what  it  will.  This  is  another  way  of  saying  that  because  service 
cannot  be  compelled  as  a  matter  of  right,  it  cannot  be  regulated. 
But  the  Supreme  Court  of  the  United  States  put  an  end  to  such 
a  notion  in  German  Alliance  Insurance  Co.  v.  Lewis,  233  U.  S. 
389,  58  L.  ed.  1011,  34  Sup.  Ct.  Eep.  612,  where  the  court  said 
the  contention  had  *^no  basis  in  principle,"  and  approved  public 
regulation  of  insurance  rates  notwithstanding  that  the  insurance 
company  might  pick  and  choose  whom  it  would  serve. 

We  do  not  question  the  proposition  that  the  city  cannot  be  com- 
pelled to  burden  its  public  water  utility  by  serving  those  per- 
sons who  abut  the  city  limits  but  are  beyond  the  reach  of  the  mu- 
nicipality's taxing  powers.  Every  public  utility,  whether  owned 
and  operated  by  a  private  corporation,  or  by  a  public  corporation 
like  the.  city  of  Laurel,  professes  public  service  within  limits. 
By  entering  upon  one  service,  the  corporation  does  not  (assum- 
ing its  character  permitted)  thereby  undertake  any  kind  of  sery- 
ice  that  may  be  asked  of  it,  nor,  indeed,  to  serve  every  demandant 
of  the  particular  service.  (Wyman,  Vol.  I,  Cli.  VIII).  Natural 
supply  and  physical  powers  may  limit  in  one  case,  or  legal  capac- 
ity— charters  or  franchises — in  another.  Territorial  extent  of 
profession  is  c\'erywhere  found,  and  what  more  natural  or  proper, 
in  the  case  of  municipalities  than  that  the  extent  of  service  pro- 
fessed shall  coincide  with  the  boundaries  of  the  muncipality  ? 
In  this  jurisdiction  no  other  view  is  possible.  "A  city  of  this  state 
is  a  creature  of  statute.  Independently  of  legislation  it  cannot 
exist — cannot  exercise  any  functions  whatever.  In  the  absence  of 
ronstitutional  limitations,  the  legislature  would  be  free  to  pre- 
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scribe  for  a  city  such  powers  and  privileges  as  it  deeiued  best.'' 
McClintock  v.  Great  Falls,  53  Mont.  221,  163  Pac.  99.     And 
see  the  Montana  cases  collected  in  13  M.  U.  R.  at  pages  29G  and 
297.     When  we  go  to  the  statute,  then,  to  ascertain  the  citj^s 
rights  and  powers  in  the  premises  at  the  time  of  its  various  acts, 
we  find  that  by  subdivision  64  of  §  3259,  E.  C.  1907,  the  city 
was  given  the  right  by  the  legislature  to  contract  an  indebtedness 
on  behalf  of  the  city  or  town  upon  the  credit  thereof  by  borrow- 
ing money  or  issuing  bonds  for  the  construction  of  "waterworks 
.    .    .    supplying  the  city  or  town  with  water  by  contract    .    .     . 
the  construction  or  purchase  of  canals  or  ditches  and  w-ater  rights 
for  supplying  the  city  or  town  with  water"  with  the  proviso  that 
no  money  must  be  borrowed  on  bonds  issued  for  the  construction, 
purchase,  or  securing  of  a  water  plant,  water  system  or  water  sup- 
ply unless  a  majority  of  the  taxpayers  vote  in  favor  thereof,  and 
further,  that  the  city  or  tow-n  may  exceed  the  3  per  centum  in- 
debtedness limit  *Ho  procure  a  water  supply  for  the  said  city  or 
town  which  shall  own  or  control  said  water  supply  and  devote  the 
revenue  derived  therefrom  to  the  payment  of  the  debt."    And  by 
§  3454  R.  C.  1907,  providing  for  the  vote  on  the  question  of 
obligating  the  city  for  the  construction,  purchase  or  securing  of  a 
water  plant,  water  system  or  water  supply,  it  is  emphasized  that 
'^taxpayers  only"  shall  vote  on  such  question.     Other  applicable 
statutory  sections  might  be  cited  such  as  subd.    79  of  §  3259,  R, 
C.  1907,  an  enumeration  of  the  council's  legislative  powers,  "to 
adopt,  enter  into,  and  carry  out  means  for  securing  a  supply  of 
water  for  the  use  of  a  city  or  town  or  its  inhabitants,"  but  wo 
think  it  sufiicicntly  appears  from  the  foregoing  that  the  munici- 
pal corporation  is  expressly  limited  to  serving  "the  city  or  town," 
and  consequently  that  persons  beyond  the  boundaries  thereof 
have  no  lawful  right  to  service.     There  are  to  be  found  certain 
instances  where  a  city  is  expressly  endowed  with  jurisdiction  be- 
yond its  limits,  for  example,  "to  license,  tax  and  regulate  circuses 
and  shows,"  three  miles  beyond  the  limits  (subd.  16,  §  3259, 
R.  C.  1907)  ;  "to  regulate  gambling  houses,"  etc.,  three  miles  he- 
yond  the  limits  (subd.  19)  ;  to  prevent  disturbances  of  the  peace, 
offenses  against  public  morals,  etc.,  three  miles  beyond  the  limits 
(subd.  25) ;  to  police  "along  the  line  of  water  supply  of  the  city 

or  town"  (subd.  r)8)  ;  and  a  city  is  given  jurisdiction  by  subdi- 
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vision  64  "over  and  along  the  line  of  reservoirs,  streams,  trenches, 
pipes,  drains,  and  other  appurtenances  used  in  the  construction 
and  operation  of  such  works  and  also  over  the  source  or  stream 
from  which  water  is  taken  for  the  enforcement  of  its  sanitary 
ordinances,  the  abatement  of  nuisances,  and  the  general  preaerva- 
tibn  of  the  purity  of  its  water  supply."  The  enumeration  of 
these  specific  exceptions,  however,  strengthens  tiie  deduction  that 
the  legislature  has  not  endowed  cities  with  the  right  to  furnish 
water  beyond  their  limits,  or  it  would  have  mentioned  the  riglu 
among  the  extra-jurisdictional  powers  expressly  given  cities. 
McQuillin  in  his  work  on  Mimicipal  Corporations  states  the 
rule  thus :  "Generally,  it  is  held  that  a  municipality  which  owns 
its  water  or  light  plant  has  no  implied  authority  to  furnsh  water 
or  light  beyond  its  territorial  limits."  Vol.  IV.  §  1800,  pp. 
3854-3860,  and  cases  there  cited.  See  alsQ  Kearny  v.  Bayonne, 
1>0  K  J.  Eq.  499,  P.U.R.1919E,  696,  107  Atl.  169,  171.  The 
reason  of  course,  is  clear.  To  execute  any  power  of  city  govern- 
ment presupposes  the  power  to  levy  and  collect  taxes  from  its 
inhabitants  and  property  within  its  jurisdiction  to  defray  the 
expenses  incurred  in  its  execution.  Since  the  city  of  Laurel  may 
tax  only  the  property  within  its  limits,  if  it  were  allowed  to  ex- 
tend its  water  service  beyond  those  limits  as  a  municipal  under- 
taking, the  intracity  taxpayer  would  be  carrying  the  burden  not 
only  for  the  city  but  for  the  outsider.  Dyer  v.  !N"ewport,  123  Ky. 
203,  94  S.  W.  25.  We  have  gone  into  this  matter  at  some  length 
because  we  think  it  should  be  clear  that  the  city's  water  plant, 
must,  by  the  laws  of  our  state  and  on  sound  principle,  be  held  to 
be  dedicated  to  city  service  only,  and  no  decision  of  the  Commis- 
sion's should  lend  color  to  a  contrary  notion,  or  encourage  acts 
ultra  vires. 

[2]  N"otwithstanding  this  territorial  limit  of  service,  the  fact 
lemains  in  this  case  that  the  city  has  permitted  persons  residing 
JK^yond  its  boundaries  to  connect  their  premises  to  the  city  water 
system  and  is  voluntarily  furnishing  such  persons  with  water. 
Having  voluntarily  assumed  this  extra-tc^rritorial  service,  when  it 
might  have  refrained  altogether,  places  the  city's  plant  we  think, 
in  nmch  the  same  position  as  a  privately  owned  public  utility  and 
requires  nondiscriminatory  treatment  of  all  persons  served.  As 
noted  above,  the  notion  that  Ix^cause  a  corporation,  public  or 
]».r.R.102]D. 
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private,  cannot  be  ('(jmpelled  to  serve,  or  has  no  power  tinder  its 
charter  to  serve,  it  may  do  as  it  pleases  when  it  does  serve  is 
without  reason,  and  ignores  the  whole  principle  upon  which  pub- 
lic regulation  rests — voluntary  service.  If  the  notion  were  ad- 
mitted it  would  allow  a  company  or  municipal  corporation  to 
take  advantage  of  its  own  wrong,  i.  e.,  while  it  had  no  power  ux^- 
der  its  charter  or  articles  of  incorporation  to  do  a  certain  act,  yet 
when  the  act  was  accomplished,  and  the  charter  thereby  violated, 
the  corporation  would  not  be  liable  for  its  consequences  since  it 
could  say  it  had  no  power  so  to  act.  Such  a  result  could  not  be 
tolerated.  In  Milligan  v.  Miles  City,  51  Mont.  374,  384,  153 
Pac.  276,  Mr.  Chief  Justice  Brantly  in  characterizing  a  munici- 
pally owned  public  utility,  operating  wholly  within  the  city  lim- 
its, said:  "When  a  city  is  engaged  in  operating  a  municipal 
plant  under  an  authority  granted  by  the  general  law,  it  acts  in  a 
proprietary  or  business  capacity.  In  this  behalf  it  stands  upon 
the  same  footing  as  a  private  individual  or  a  business  corporation 
similarly  situated."  Under  the  circumstances  of  volimtary  ex- 
tra-territorial service  here  appearing  we  think  the  principle  just 
mentioned  coptroUing,  with  the  consequence  that  the  consumei^ 
within  and  without  the  city  must  be  treated  alike.  No  ono 
would  suggest  that  the  rates  to  the  consumer  who  lives  beyond  the 
city  limits  should  be  lower  than  the  rates  to  intra-city  consumers 
nor  that  consumers  be  looked  at  alone,  and  without  reference  to 
the  taxpayer  at  all,  for  this  would  work  a  dedication  of  A's 
money  to  B's  burden,  a  palpable  discrimination.  The  abuses  of 
such  a  rate  structure  are  so  easily  imagined  that  they  need  not  be 
detailed  here. 

The  legislature  had  not  prescribed  the  method  for  construct- 
ing rates  of  city  owned  public  utilities  before  the  advent  of  the 
Commission,  and  since  that  time  has  left  the  subject  to  the  Com- 
mission. It  has,  however,  made  sure  that  the  taxpayers  must 
pay  for  the  purchase,  construction,  or  securing  of  a  water  plant 
and  recurrent  interest  charges  on  funds  borrowed  for  the  purpose 
(Sec.  3259,  E.  C.  1907,  subd.  64;  Sees.  3454-3464,  R.  C.  1907) 
and,  it  seems,  given  the  city  authority  "to  levy  a  just  and  equi- 
table tax  on  all  consumers  of  water  for  the  purpose  of  defraying 
the  expenses  of  its  procurement."  Obviously  tlie  burden  of 
meeting  the  cost  of  construction,  interest,  etc.,  must,  for  security 

P.r.U.1021D. 


Digitized  by 


Google 


RE  CITY  OF  LAUREL.  825 

of  the  bondholders,  rest  on  the  propc^rty  owner  who  is  the  tax- 
payer, and  it  is  this  condition  the  statute  recognizes.  The  tai^- 
payer  has  his  return  by  way  of  property  improvements.  Con- 
sumers may  come  {\nd  go,  may  hold  property  of  taxable  value  and 
may  not;  indeed,  there  may  be  no  consumers  or  only  a  few,  and 
yet  the  bonds  must  be  met  and  security  by  way  of  taxable  prop- 
erty pledged  to  their  redemption.  On  the  other  hand,  as  far  as 
the  use  of  water  is  concerned,  many  persons  who  enjoy  it  are 
never  taxpayers  and  others  are  not  taxpayers  on  real  property. 
These  persons,  however,  are  the  direct  beneficiaries  of  a  water 
system  and  as  such  should  compensate  for  their  use  of  the  sys- 
tem. They  must  bear  the  water  rates,  as  distinguished  from  the 
property  owner  who  must  bear  the  water  taxes.  Where  the  same 
person  is  a  member  of  both  classes,  he  is  under  both  obligations. 
Our  supreme  court  has  declared  that  the  provision  whereby  the 
net  revenues  (Public  Service  Commission  v.  Helena,  52  Mont. 
527,  P.U.E.1916F,  389,  159  Pac.  24)  derived  from  the  opera- 
tion of  a  water  system  constructed  from  bonds  issued  beyond  the 
3  per  cent  limit  are  pledged  to  extinguish  the  debt,  does  not 
prohibit  the  municipality  from  also  issuing  bonds  pledging  the 
full  faith  and  credit  of  the  city  to  pay  for  the  water  system. 
Carlson  v.  Helena,  39  Mont.  82,  102  Pac.  39.  This  must  be  true 
for,  as  in  this  very  case,  there  might  not  be  any  net  revenues  or 
sufficient  net  revenues  to  meet  construction  indebtedness.  From 
our  investigation  of  the  water  rates  and  financial  operations  of 
the  Laurel  plant  we  are  satisfied  that  the  city  authorities  have 
recognized  this  distinction,  and  that  the  existing  water  rates,  as 
such,  are  constructed  with  intent  to  meet  necessary  operating  ex- 
penses including  depreciation ;  the  results  of  the  rates  have  not 
always  met  the  hopes  entertained  for  them.  The  cost  of  ele- 
ments in  the  water  rate  are,  then,  separate  and  distinct  from  the 
cost  elements  in  the  water  taxes.  Since  the  city  has  no  general 
taxing  power  beyond  its  limits,  however,  the  charge  to  consum- 
ers there  residing  is  a  rate  and  not  a  tax.  It  has  been  suggested, 
however,  that  the  power  to  levy  a  tax  "on  all  consumers"  implies 
actual  power  to  tax  beyond  the  city  limits. 

[3]  The  water  rates  to  consumers  within  or  without  the  city 
are,  in  this  case,  equal  and  uniform  for  the  same  service,  and 
hence  apart  from  the  question  of  reasonableness  are  not  open  to 
r.U.R.192lD. 
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attack,  and  we  do  not  understand  that,  taken  by  themselves,  they 
i;re  the  subject  of  objection.  In  order,  however,  that  the  consum- 
ers living  beyond  the  city  limits  may  properly  share  in  the  tax- 
payer's burden,  resulting  from  the  construction  and  installation 
of  the  system,  it  is  necessary  to  fix  a  differential  which  shall 
('(jualize  the  disparity  between  rates  and  taxes.  The  city  au- 
tiiorities,  after  careful  inquiry,  the  iTsults  of  which  have  been 
submitted  to  us,  have  fixed  this  differential  at  $2  per  month,  it 
being  estimated  that  the  average  taxpayer  (taxpayer  and  consum- 
er are  generally  one  and  the  same  person  in  Laurel)  contributes 
$24  a  year  by  way  of  all  water  taxes  in  Laurel.  Protestants  say 
this  is  "too  high"  but  present  nothing  by  w^ay  of  proof  in  support 
of  their  remonstrance.  They  urge  that  none  of  the  cost  of  main 
extensions  by  way  of  improvement  districts  should  be  assigned 
them  because  they  paid  all  the  costs  of  their  own  connections  and 
extensions,  and  that  they  should  share  only  in  the  cost  of  the 
plant  apart  from  distribution  mains.  We  fail  to  understand  in 
what  manner  the  fact  that  a  water  user  or  two  or  three  water 
users  living  outside  the  city  limits  constructed  connections  and 
extended  mains  from  the  city  system,  at  their  own  expense  and 
for  their  own  use,  can  be  said  to  offset  the  taxes  paid  by  the  im- 
provement district  taxpayer  within  the  city  limits.  Their  action 
does  not  add  any  property  value  to  the  improvement  district  sys- 
tem, does  not  promote  its  eflSciency,  or  cut  down  the  taxes  tlie 
improvement  district  member  must  pay.  On  the  contrary,  it 
adds  a  burden  to  that  system.  They  cannot  expect  a  credit  for 
their  costs  because  they  never  shared  in  the  improvement  district 
costs,  and  their  action  in  constructing  mains,  etc.,  does  not  make 
them  participants  in  the  district  expenses  for  their  extensions  ro- 
laain  in  individual  or  joint  private  ownership,  while  the  intra- 
city  extensions  belong  to  the  district.  When  the  improvement 
district  taxpayer  has  completed  his  tax  payments  he  does  not  own 
any  part  of  the  mains  for  they  become  the  district's  property  and 
subject  to  the  city  government's  regulation.  It  is  not  a  case  of 
(nch  person  "paying  for  his  own"  but,  of  each  taxpayer  con- 
tributing his  pro  rata  share  of  the  district's  common  property. 
The  outsider,  however,  owns  his  own  system  and  may  do  what  he 
will  with  it  at  least  as  long  as  he  does  not  injure  the  city's  sys- 
tem.   To  say  that  he  lightens  the  city  taxpayer's  load  ])ecause  he 
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pays  for  his  own  improvements  is  to  overlook  the  fact  that  it  was 
never  any  part  of  the  taxpayer's  duty  to  regard  the  outsider  at 
all.  There  is  no  distinction  between  the  distribution  mains  and 
the  supply  line  and  central  plant  in  the  matter  of  costs  for  the 
costs  are  all  common  costs,  shared,  of  course/  by  a  smaller  num- 
ber of  taxpayers  in  the  case  of  the  improvement  districts.  The 
central  plant  and  each  improvement  district  system  is  an  entity 
not  capable  of  se«:regation  into  private  ownership  on  the  basis  of 
taxes  or  any  other  basis.  If  it  be  assumed,  however,  that  credit 
is  to  be  given  for  the  outside  private  costs,  it  is  not  possible  here 
to  strike  a  balance  against  the  average  improvement  district  tax- 
payer's tribute  to  social  welfare,  because  the  physical  property  in 
the  water  pipes  lying  beyond  the  city  limits  is  not  comparable 
with  the  system  of  enlarged  mains  in  the  city  and  the  improve- 
ment district  taxpayers  have  paid,  or  are  paying,  not  only  for 
the  mains  and  pipes  directly  in  front  of  their  premises,  but  for 
the  mains  across  public  streets  and  alleys,  other  public  places, 
and  ground  owned  by  the  Federal  government,  if  any,  and  for 
all  the  engineering,  legal,  and  governmental  expense  incident  to 
the  formation  of  such  districts.  Further,  all  the  main  exten- 
sions for  many  blocks  are  necessary  to  enable  protestants  to  con- 
nect at  the  point  they  did ;  they  might  have  had  to  go  to  the  heart 
of  the  city.  Suppose  they  had  to  lay  but  five  or  ten  feet  of  pipe 
at  their  own  expense?  Could  it  be  seriously  suggested  that  no 
account  should  be  taken  of  the  improvement  district  taxes? 
Suppose  the  outside  consumer  lays  his  mains  for  a  distance  of 
five  miles.  Would  it  then  be  said  that  he  has  wiped  out  or  over- 
come any  obligation  to  an  improvement  district  containing  two 
miles  of  mains,  when  the  existence  of  the  mains  has  saved  him 
from  a  seven  mile  undertaking?  The  outside  consumer  being  a 
stranger  to  the  city's  system,  it  is  hard  to  see  where  there  is  any 
room  to  credit  his  individual  undertaking,  which  he  accom- 
plished with  his  eyes  open  and  certain  knowledge  that  all  the  bur- 
den must  be  his,  against  the  developed  distribution  system  built 
to  a  capacity  to  serve  not  two  or  three,  but  all  proper  demand- 
ants. Indirectly,  but  just  as  certainly,  these  improvement  dis- 
trict taxpayers,  as  general  taxpayers,  are  paying  taxes  to  the 
city  for  water  plant  costs  which  are  not  covered  by  any  water 
bond  issue.  Since  the  plant  is  a  municipal  plant,  much  of  the 
P.L'.R.1921D. 
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time  and  effort  of  governmental  officials  was  given  to  the  realiza- 
tion of  the  proprietary  enterprise,  and  in  equity  these  are  as  much 
costs  of  construction  and  acquisition  as  the  money  paid  out  for 
the  standpipe.     Finally,  it  is  said  that  inasmuch  as  the  outside 
consumer  has  no  fire  protection,  and  such  protection  is  one  of  the 
principal  reasons  for  a  water  system,  he  is  not  afforded  all  of  the 
advantages  of  the  city  system.     This  attitude,  we  think,  well 
illustrates  the  danger  of  encouraging  extra-territorial   connec- 
tions.    The  outside  consumer  is  constantly  comparing  himself 
with  the  intracity  consumer,  constantly  endeavoring  to  realize  the 
same  advantages,  while  escaping  many  of  the  general  obligations 
of  the  city  taxpayer.-    It  does  not  appear  from  the  evidence  that 
these  very  remonstrants  are  wholly  without  fire  protection  as  far 
as  water  supply  is  concerned ;  on  the  contrary,  some  protection  is 
shown.    And  yet,  they  do  not  suggest  that  they  are  willing  to  pay 
any  of  the  cost  of  the  municipality's  fire  protection  service.     On 
the  whole  record  in  this  particular  case  we  fail  to  see  where  it 
can  be  said  that  the  outside  consumer  by  voluntarily  connecting 
to  or  extending  water  mains,  to  which  he  has  no  legal  right  of  ac- 
cess, at  l^is  own  cost  and  expense,  can  successfully  lay  claim  to 
sharing  in  any  part  of  the  city  taxpayer's  burden  at  this  time. 
This  view  is  supported  by  an  opinion  rendered  by  Attorney 
General  Poindexter,  now  United  States  Judge  for  the  territory 
of  Ilaw^aii,  and  found  in  6  Ops.  Attys.  Gen'l.  457.    The  Attorney 
General  there  held  that  neither  the  city  council  nor  this  Commis- 
sion has  power  to  order  the  connection  of  water  pipes  to  a  water 
main  constructed  by  a  special  improvement  district  to  give  serv- 
ice to  persons  outside  of  such  district,  and  his  conclusion  is  ex- 
pressly grounded  on  the  fundamental  necessity  for  preserving  to 
the  taxpayers  and  to  them  alone,  the  benefits  of  that  which  has 
been  constructed  from  their  funds.   On  both  branches  of  this  case 
the  opinion  is  worthy  of  respect,  and  if  the  principle  applies  to 
improvement  districts  its  force  is  greater  when  applied  to  those 
who  live  beyond  the  city's  limits  altogether. 

Data  for  accurately  determining  the  precise  differential  whieli 
the  outside  consumer  must  bear  to  be  on  a  par  with  the  city  tax- 
payer are  very  imperfect.  From  all  the  figures  available^  includ- 
ing the  county  assessor's  valuations  for  1921  of  the  outsiders'  tax- 
able lands  and  improvements  connected  to  the  city's  system,  we 
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think  it  rcasoably  clear  that  the  $2  differential  now  effective  ex- 
ceeds the  average  monthly  contribution  of  the  city  taxpayer  for 
all  water  system  costs.  Of  course,  if  a  strict  property  valuation 
basis  were  followed  the  differential  for  each  consumer  affecte<l 
would  vary  in  proportion  to  the  value  of  his  taxable  property,  but 
as  the  charge  is  to  be  fixed  as  a  rate,  uniformity  should  prevail. 
We  find  that  $1.50  per  month,  or  $18  per  year  per  consumer,  will, 
under  the  present  tax  levy,  be  a  reasonable  differential  for  the 
city  to  impose,  and  the  same  is  hereby  fixed  and  established  until 
the  further  order  of  the  Commission.  The  dift'erential  must,  of 
course,  respond  to  the  ta!s  levy  found  necessary  from  year  to  year, 
but  no  change  in  the  former  can  be  effected  until  the  same  has 
been  approved  by  the  Commission  after  proof  of  tax  levy  modifi- 
cations.   An  appropriate  order  will  be  entered. 


NEBRASKA  STATE  RAIIjWAY   COMMISSION. 

BE  MONEOE  INDEPENDENT  TELEPHONE  COMPANY. 

[Applications  Nos.  2593,  2S36.] 

Valuation  —  Stockholders*  sacrifice  —  Deferred  dividends, 

1.  The  application  of  an  8  per  cent  return  to  both  deferred  divi- 
dends and  to  the  value  of  services  of  stockholders  is  a  proper  consid- 
eration in  determining  stockholders'  sacrifice,  but  the  theory  must  be 
applied  in  moderation,  since  otherwise  pyramided  calculations  of  an 
imre liable  nature  will  result.  * 

Security  ismtes  —  Basis  —  Acquisition  of  property. 

2.  The  duty  of  a  Oonunission  to  authorize  the  issuance  of  capital 
for  money  expended  by  a  public  service  corporation  where  it  is  reason- 
ably required  for  the  acquisition  of  property,  is  not  to  be  so  construed 
as  to  preclude  the  Commission  from  exercising  discretion  as  to  whether 
or  not  the  purchase  of  property  by  a  public  utility  was  judicious  and 
proper. 

[July  26,  1921.] 

Application  for  authority  to  issue  and  s6ll  common  stock; 
granted. 

Taylor,  Chairman:  This  matter  occurs  again  on  the  prayer 
of  applicant  for  a  rehearing  and  modification  of  the  various  or- 
ders issued  in  this  case.     The  original  application  asked  for  the 

approval  of  $55,000  of  stock  to  cover  th^  purchase  by  the  Monroe 
P,U.R.1921D. 
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Independent  Telephone  Company  of  the  property  of  the  Albion 
Independent  Telephone  Company  and  for  $0,500  of  stock  to 
fund  money  borrowed  for  additions  and  betterments,  making  a 
total  of  $61,500  applied  for.  In  the  original  and  supplemental 
orders  we  approved  only  $54,211  and  applicant  now  prays  for  a 
further  modification  of  the  order  so  as  to  permit  the  issuance  of 
the  full  amount  originally  asked  for. 

In  support  of  its  motion  in  the  present  proceeding  applicant 
avers  that  the  Commission  erred  in  fixing  the  amount  of  the 
sacrifice  of  the  stockholders  in  the  Albion  and  Monroe  properties ; 
that  it  erred  in  refusing  to  allow  the  full  purchase  price  of  the 
Albion  property;  and  that  it  erred  in  accepting  certain  figures 
presented  by  its  engineering  department  in  the  physical  valuation 
submitted  by  that  department.  This  case  has  been  so  thoroughly 
reviewed  by  the  Commission  in  the  original  and  supplemental  or- 
ders that  it  is  unnecessary  to  recite  any  of  the  financial  history 
of  the  company  exc^t  as  it  may  be  incidental  to  the  issues  in- 
volved in  the  instant  motion. 

The  Commission  reached  its  original  conclusion  on  the  theory 
that  it  should  ascertain  the  present  fair  value  of  the  consolidated 
properties,  and  having  ascertained  such  value  to  authorize  the 
issuance  of  stock  in  that  amount  In  determining  the  fair  value 
of  the  property  the  Commission  relied  on  three  main  factors,  viz. : 
the  book  cost  of  the  two  properties ;  the  physical  value  on  an  orig- 
inal cost  basis ;  and  the  investment  or  sacrifice  of  the  stockhold- 
ers.  Emphasis  was  placed  on  the  latter  factor.  The  books  of  the 
two  companies  showed  a  consolidated  value  of  $117,946.  The 
Commission's  engineer  found  an  original  cost  of  the  consoli- 
dated property  of  $157,239  and  a  depreciated  cost  of  $111,169. 
The  company's  engineer  returned  a  reproduction  cost  new  of 
$206,688  and  a  depreciated  cost  of  $149,414.  For  reasons  sot 
out  in  the  original  order  the  Commission  declined  to  accept  the 
value  returned  by  the  company's  engineer,  preferring  to  rely  on 
the  report  made  by  its  own  department.  We  found  the  stock- 
holders' sacrifice  for  the  Albion  property  to  be  $24,629  and  for 
the  Monroe  property  $76,625,  or  a  total  of  $101,254.  To  the 
latter  figure  we  added  5  per  cent  for  working  capital  and  allowed 
as  a  fair  value  of  the  property  $100,736,  for  which  stock  was  au- 
thorized to  be  issued. 

P.U.R.1921D. 
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[1]  While  it  was  claimed  at  the  original  hearing  that  the 
stockholders  of  the  Monroe  Cc  mpany  had  performed  substantial 
services  for  which  they  had  never  been  compensated  and  for 
which  credit  should  be  allowed  in  determining  the  owners'  sacri- 
fices, the  Commission  held  that  the  record  was  insuflScient  to  war- 
rant any  allowance  for  this  purpose.  More  specific  showing  is 
made  in  the  present  record,  figures  being  submitted  in  support  of 
the  amount  of  $8,104.20.  This  covers  the  hauling  of  poles,  labor 
performed  in  construction,  and  other  services  performed  in  the 
construction  period  of  the  ^lonroe  Company.  There  is  no  doubt 
but  that  such  services  were  performed.  At  this  late  date  it  is 
impossible  to  measure  their  precise  amount  or  the  value  of  the 
same  as  of  the  period  when  they  were  contributed.  The  record 
convinces  us,  however,  that  consideration  should  be  given  to  this 
factor  and  it  is  probable  that  several  thousand  dollars  were  con- 
tributed in  this  way.  Upon  rehearing  an  error  of  $900  in  the  in- 
vestment of  the  original  owners  of  the  Albion  property  was  found. 
As  originally  calculated  the  figure  was  $10,629.  This  should  be 
increased  by  $900,  making  the  figure  $11,529.  Applicant  con- 
tends fot  an  allowance  of  8  per  cent  return  on  all  deferred  divi- 
dends and  uncompensated  services.  The  Commission  made  no 
such  allowance  in  the  original  order.  The  claim  is  based  on  the 
theory  that  the  money  thus  deferred  and  which  should  properly 
have  been  paid  to  the  stockholders  was  used  in  the  construction  of 
the  plant  and  as  such  was  entitled  to  an  earning  in  the  same  man- 
ner and  amount  as  other  capital.  There  is  force  to  this  argument, 
but  the  theory  must  be  applied  in  moderation.  For  instance,  in 
this  particular  case  the  application  of  the  full  8  per  cent  return 
to  both  deferred  dividends  and  to  the  value  of  services  produces  a 
total  investment  of  $155,553.  This,  it  will  be  noted,  exceeds  the 
present  value  of  the  property  even  as  returned  by  applicant's  own 
engineer  and  greatly  exceeds  the  depreciated  value  found  by  our 
own  engineering  department.  The  pyramiding  of  these  allow- 
ances  demonstrates  the  unreliable  nature  of  such  calculations.  AVc 
are  of  the  opinion,  however,  that  allowance  in  a  reasonable  mea.^- 
ure  should  be  made  for  a  deferred  return  and  consideration  wi.l 
be  given  to  this  factor  in  reaching  our  conclusion  herein. 

It  is  urged  quite  visrorously,  with  figures  to  support  the  conten- 
tion, that  the  Commission's  engineer  omitted  considerable  por- 

P.U,R.1921D. 
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tious  of  the  property  when  he  made  his  inventory  and  fell  into 
error  in  classifying  certain  portions  of  the  property  reported. 
AVith  respect  to  one  item  there  can  be  no  question  but  that  the 
claim  is  well  founded.  As  to  the  Newman  Grove  exchange,  the 
engineer  rejx)rted  only  196  rural  telephones  as  being  served  from 
the  Newman  Grove  exchange.  Applicant's  engineer  reported  456 
telephones.  Neither  figure  apparently  was  correct  The  annual 
reports  of  the  company,  two  of  which  wore  submitted  during  the 
period  when  these  valuations  were  made,  show  that  on  January 
31,  1916,  there  were  436  farm  subscribers  on  the  Newman  Grove 
exchange  and  a  report  presented  for  the  year  ending  June  30, 
1916,  showed  383  farm  subscribers.  It  is  found  upon  examina- 
tion that  the  field  sheets  of  the  Commission's  engineer  were  cor- 
rect but  an  error  had  been  made  in  computing  the  number  of  sta- 
tions on  the  Newman  Grove  exchange.  It  seems,  therefore,  that 
at  the  time  of  the  investigation  the  company  had  approximately 
436  farm  subscribers  at  Newman  Grove,  making  a  net  addition 
to  our  engineering  department's  figure  of  238.  The  unit  cost  of 
these  telephones  installed,  as  found  by  our  engineer,  was  $15.50. 
On  this  basis  they  would  have  an  original  cost  value  of  $3,689, 
or  a  present  value,  depreciated  on  a  70  per  cent  basis  of  $2,528. 
These  amounts  should  be  added  to  the  respective  figures  showing 
the  original  cost  and  depreciated  value  of  the  consolidated  prop- 
erty and  making  the  latter  figure  $113,751.  The  claim  of  omis- 
sions and  improper  classification  as  to  other  portions  of  the  prop- 
erty is  based  almost  wholly  upon  the  testimony  of  E.  B.  Dannals, 
secretary  and  manager  of  the  Monroe  Company  since  its  organi- 
zation. Mr  Dannals  superintended  the  construction  of  the  plant 
and  has  been  in  close  touch  with  its  maintenance.  He  didf^not  re- 
inventory  the  property,  however,  nor  did  he  make  any  extended 
lecheck  of  the  quantities.  He  testified  largely  from  his  general 
knowledge  of  the  property  and  from  his  memory  as  to  the  amount 
of  materials  purchased  for  the  various  exchanges.  Hje  readily  ad- 
mitted on  cross-examination  that  portions  of  the  plant  had  been 
reconstructed  three  times  and  that  the  material  purchased  might 
have  been,  and  probably  was,  used  for  that  purpose  and  for  that 
reason  bore  but  little  relation  to  the  amount  in  place  at  the  pres- 
ent time.  While  the  record  shows  that  the  Commission's  engineer 
did  not  make  as  thorough  a  cheek  of  the  ^lonroe  plant  as  he  did  of 

the  Albion,  there  appears  not  to  have  been  much  difference  in  this 
P.U.R.10211). 
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regard  as  between  his  work  and  that  of  Mr.  Hurd,  the  company's 
engineer.  It  is  likely  that  some  property  was  overlooked,  but 
conclusive  evidence  is  lacking  that  there  was  any  considerable 
amount. 

[2]  As  indicated  above,  counsel  for  applicant  contends  that 
under  the  statute  clothing  the  Commission  with  power  to  regulate 
security  issues  the  Commission  is  required  to  authorize  the  issu- 
ance of  capital  for  money  expended  by  a  public  service  corpora- 
tion where  it  is  ^treasonably  required  for  the  acquisition  of  prop- 
erty.'' Without  discussing  the  question  at  length,  because  it  is 
unnecessary  for  the  purposes  of  this  case,  the  Commission  is  con- 
A'inced  that  such  a  construction  of  the  law  is  not  warranted. 
Such  a  rigid  application  of  the  statute  would  preclude  the  Cora- 
mission  from  exercising  any  discretion  as  to  w^hether  or  not  the 
purchase  of  property  by  a  public  utility  was  judicious  and  proper. 
On  counsel's  theory  the  company  could  pay  any  price,  no  mat- 
ter how  excessive,  for  property  it  might  be  able  to  use  for  utility 
purposes,  and  the  Commission  would  be  l)ouud  to  issue  securities 
to  the  full  amount  without  being  permitted  to  exercise  its  own 
judgment  as  to  whether  the  amount  was  reasonable.  In  the 
present  instance  applicant  purchased  the  Albion  property  at  a 
cost  of  $55,000  when  the  present  value  of  the  same,  as  returned 
by  its  own  engineer,  was  found  to  be  only  $50,934.21,  a  figure, 
as  we  found  in  the  original  case,  to  be  very  liberal.  Because  we 
were  of  the  opinion  that  the  amount  paid  for  the  Albion  property 
Avas  somewhat  greater  than  it  was  worth,  we  disregarded  the 
transaction  in  reaching  a  final  value  of  the  property,  preferring  to 
determine  the  question  of  the  total  issue  of  stock  on  the  basis  of 
the  fair  value  of  the  consolidated  property  as  a  whole.  We  see  no 
reason  at  this  time  to  change  that  conclusion.  There  does  appear, 
however,  good  reason  for  modifying  our  finding  as  to  the  fair 
value  of  the  property.  To  authorize  the  issuance  of  the  full 
$114,025  of  stock,  as  asked  for,  would  require  the  approval  of  the 
issuance  of  $7,280  additional  stock  at  this  time.  Without  spe- 
cific findings  as  to  the  various  points  raised  and  discussed  herein, 
the  Commission  is  of  the  opinion  that  the  record  justifies  the 
issuance  of  the  additional  stock.  It  is  within  the  depreciated 
vahu*  of  the  propei-ty,  as  found  by  our  own  engineer,  which,  be- 
ing based  on  original  cost,  is  a  minimum  figure.  The  additional 
stock  as  praved  for  will,  therefore,  be  approved. 
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APOLLO  STEEL  COMPANY 

V. 

WEST  PENN  POWER  COMPANY. 
[Complaint  Docket  No.  3536.] 

Discrimination  —  Electricity  —  Special  contr€ust. 

A  special  contract  giving  reduced  rates  to  a  steel  mill  cannot  be 
sustained  on  the  ground  that  the  consumer  was  a  pioneer  user  of  elec- 
tricity in  its  business,  that  its  successful  operation  would  be  of  adver- 
tising value  to  the  utility,  and  that  it  assumed  the  risk  and  hazard  of 
interruptions  in  transmitting  the  current  over  a  forty  mile  transmis- 
sion line,  since  these  are  not  the  distinguishing  conditions  and  circum- 
stances which  justify  a  rate  differential. 

[July  11,  1921.] 

Complaint   against   rates  alleged  to  be  in  conflict  with    a 
special  rate  contract;  complaint  dismissed. 

Reedy  Commissioner:  The  only  question  for  determination 
in  this  case  is  whether  a  certain  contract  affecting  rates  is  bind- 
ing and  enforceable,  made  May  24,  1912,  between  the  complain- 
ant and  respondent,  whereby  the  former  was  to  make  an  installa- 
tion for  the  operation  of  its  plant  by  electric  current  to  be  sup- 
plied by  the  latter.  This  contract  was  to  continue  in  force  for  a 
period  of  ten  years  and  thereafter  until  either  party  gave  the 
other  six  months'  notice  of  a  desire  to  terminate  it,  and  during 
its  existence  the  complainant  was  to  make  exclusive  use  of  re- 
spondent's current  and  pay  therefor  a  certain  monthly  ready  to 
serve  charge  and  $1.33  per  kilowatt  of  demand  plus  one  half  cent 
for  current,  subject  to  a  discount  of  33 J  per  cent  on  the  energy 
charge  on  all  bills  paid  before  the  15th  of  the  succeeding  month 
or  within  fifteen  days  after  the  date  of  the  bill.  The  contract 
was  executed  in  two  separate  writings,  the  one  embodying  the 
principal  agreement,  and  the  other  the  provision  for  the  dis- 
count of  33^  per  cent  on  the  energ;^^  charge  fixed  in  that  agree- 
ment. The  explanation  for  making  two  bites  of  the  cherry  is 
that  respondent  did  not  want  other  prospective  power  consumers 
to  known  that  it  was  making  a  discount  to  complainant  of  33  J 
per  cent  upon  the  rate  for  current  consumed.  Later,  the  com- 
plainant, believing  that  its  power  was  costing  too  much,  made  ap- 
plication to  respondent  December  1,  1913,  for  modification  of 
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the  contract  made  May  24,  1912,  so  that  an  additional  discount 
of  10  per  cent  would  be  allowed.  This  request  was  acceded  t© 
by  respondent,  and  the  contract,  as  thus  modified,  provided  that 
on  and  after  December  1,  1913,  there  should  be  allowed  a  dis- 
count of  33J  per  cent  and  10  per  cent  on  each  monthly  bill  for 
energy  charge,  if  the  bill  were  paid  before  the  15th  of  the  suc- 
ceeding month  or  within  fifteen  days  of  the  date  of  the  bill. 

The  contract  evidenced  by  these  three  separate  writings  is  the 
one  which  complainant  alleges  should  be  enforced  in  connection 
with  respondent's  rate  schedule,  effective  March  1,  1918.  No 
objection  is  made  to  this  schedule  increasing  rates,  but  it  is  con- 
tended that  there  should  be  applied  to  the  rates  therein  provided 
discounts  of  33^  per  cent  and  10  per  cent  in  favor  of  the  com- 
plainant in  accordance  with  its  contract  for  such  discounts.  The 
contract  is  sought  to  be  sustained — (a)  on  the  ground  that  com- 
plainant was  a  pioneer  user  of  electricity  in  the  Pittsburgh  dis- 
trict and  territory  tributary  thereto  for  driving  the  rolls  of  a 
sheet  steel  plant  and  that  in  making  an  expensive  installation 
for  the  use  of  electric  current  for  this  purpose,  the  complainant 
assumed  the  risk  of  it  proving  a  failure  and  the  consequent  loss 
that  would  ensue  in  changing  to  an  installation  for  use  of  steam 
then  in  general  use  in  that  district;  also  the  loss  of  business  and 
the  expense  incurred  in  maintaining  its  organized  force,  etc.,  in- 
cident to  the  six  months'  time  that  would  be  required  in  making 
this  change;  and  (b)  the  advertising  value  that  a  successful 
operation  of  complainant's  plant  would  be  to  respondent  in  se- 
curing other  like  power  consumers.  It  is  also  contended  that  in 
the  operation  of  its  plant  by  electricity  it  assumed  the  risk  and 
hazard  of  interruptions  in  transmitting  the  current  over  a  forty 
mile  transmission  line,  which  interruptions,  depending  upon 
their  length,  might  prove  very  costly  to  complainant,  and  the 
further  fact  that  it  obligated  itself  to  use  the  respondent's  serv- 
ice exclusively  for  a  period  of  ten  years.  For  the  reasons  stated, 
complainant  contends  that  it  is  entitled  to  be  placed  in  a  class  by 
itself  and  thereby  receive  the  benefit  of  these  discounts  on  the 
filed  rate  for  current  used.  The  advertising  value  of  such  elec- 
trical installation  and  operation  of  its  plant  is  especially  stressed 
by  complainant  as  a  supporting  consideration  of  the  contract 
which  it  now  seeks  to  have  enforced. 

It  appears  from  the  undisputed  evidence  that  an  electrically 
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oi)C';  atc'd  sheet  steel  plant  was  installed  at  Blasedale,  Xew  York, 
and  also  at  Middletown,  Ohio,  prior  to  the  making  of  the  con- 
tract in  qncstion.  These  plants  were  boinsr  operated  successfnllv 
mid  were  visited  by  a  representative  of  coniplairuiut  before 
equipping  its  plant  to  be  so  operated.  The  installation  of  elec- 
tric dri\'es  was  not  a  new  or  untried  venture  and  therc  was  no 
serious  question  about  a  successful  electrical  installation  in  this 
case.  The  only  hesitancy  complainant  had  in  adopting  this 
method  of  operating  its  plant  was  on  account  of  the  transmission 
of  the  current  over  a  long  distance  line  or  from  a  power  plant  40 
miles  away,  having  in  mind  that  such  line  was  much  more  likely 
to  be  disturbed  and  out  of  repair  and  the  interruptions  of  serv- 
ice over  it  more  frequent  and  for  longer  periods  of  time  than  if 
the  power  plant  were  close  at  hand.  It  was  common  knowle<lge, 
however,  that  electricity  was  being  successfully  transmitted  over 
much  longer  distances  and  aside  from  the  inevitable  interrup- 
tions in  all  electric  service,  it  was  apparent  that  the  additional 
risk  assumed  in  the  use  of  current  over  a  long  distance  line  de- 
pended largely  upon  whether  the  line  was  properly  constructed, 
maintained,  and  operated.  In  any  event,  whatever  risk  of  inter- 
ruption in  the  service  existed  on  account  of  the  long  distance 
transmission  would  have  to  be  assumed  by  subsequent  similarh' 
situated  users,  and  if  the  interruptions  proved  to  be  of  a  more 
tlian  ordinarily  frequent  and  serious  character,  the  advertising 
value  of  complainant's  installation  and  use  of  elec^tricity  as  a 
demonstrating  operation  would  be  nil. 

A  careful  consideration  of  the  testimony  and  of  all  the  facts 
and  circumstances  attending  the  making  and  execution  of  the 
contract  in  question  lead  to  but  one  conclusion,  namely,  that 
the  consideration  which  moved  the  complainant  to  enter  into  this 
contract  was  the  desire  and  expectation  of  getting  a  more  con- 
venient and  less  expensive  power  than  steam  for  operating  its 
plant.  This  was  gone  into  very  carefully  by  complainant,  and 
all  the  elements  of  cost  entering  into  the  operation  of  its  plant 
by  steam  were  duly  considered  and  the  conclusion  reached  that 
the  use  of  such  power  would  cost  a  cent  and  a  small  fraction  per 
kilowatt  hour,  based  on  the  amount  of  steam  required  and  the 
number  of  hours  the  plant  would  operate,  and  evidently  that  an 
electric  drive  would  be  more  desirable  and  less  expensive  than 
steam,  on  the  basis  of  the  discounted  rate  agreed  upon  for  elec- 
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trie  current.  It  appears  that  the  term  of  the  contract  was  fixed 
at  ten  instead  of  five  years  at  the  suggestion  of  the  complainant, 
thereby  evidencing  a  belief  on  its  part  that  it  was  getting  a  favor- 
able power  rate  for  operating  its  plant.  The  respondent  con- 
tends and  offered  testimony  in  support  of  its  contention  that  in 
the  negotiation  and  execution  of  the  contract  in  question,  no  con- 
sideration whatever  was  given  to  the  alleged  advertising  value  of 
the  electrical  installation  for  the  operation  of  its  plant ;  that  all 
the  terms  and  conditions  of  the  contract  were  agreed  upon  before 
there  was  anything  said  about  the  advertising  value  of  the  in- 
stallation, and  that  this  was  suggested  and  referred  to  in  draw- 
ing up  the  supplemental  paper  embodying  the  previously  agreed 
upon  provision  for  a  discount  of  33J  per  cent  as  a  colorable  con- 
sideration for  such  discount.  The  Commission,  however,  docs 
not  deem  it  important  whether  the  contract  had  an  advertising 
value  or  not,  or  whether  this  was  or  was  not  a  moving  consid- 
eration for  the  discount  claimed. 

It  appears  from  the  unrefuted  testimony  that  there  are  a  num- 
ber of  sheet  steel  mills  now  being  operated  by  electricity  in  the 
Pittsburgh  district  and  territory  tributary ;  also  that  respondent, 
prior  to  filing  its  .rate  schedule  under  the  Public  Service  Com- 
pany Law,  had  no  fixed  rate  of  charge  for  current  furnished 
these  and  other  large  consumers,  but  made  separate  contract 
with  them  in  which  the  rate  varied  in  each  case  as  occasion  re- 
quired in  securing  the  business.  When  it  filed,  posted,  and  pub- 
lished its  tariff  and  schedule  of  rates,  effective  March  1,  1918, 
as  required  by  law,  it  treated  all  these  special  contracts  as  there- 
by abrogated  and  applied  the  filed  rates  alike  to  all  consumers. 
The  complainant  so  far  as  the  evidence  discloses,  is  the  only  con- 
sumer who  has  not  acquiesced  in  this  action  taken  by  respondent, 
or  contends  that  its  special  contract  rate  should  prevail  over  the 
filed  rate.  This  contention  is  based  on  the  allegation  that  the 
circumstances  and  conditions  under  which  current  is  being  fur- 
nished distinguish  it  from  other  consumers  and  entitles  it  to  the 
rate  differential,  provided  by  its  special  contract  with  respond- 
ent. 

Counsel  for  complainant  has  submitted  an  exhaustive  brief  on 
the  question  of  the  character  of  discrimination  which  the  law 
condemns,  and  also  on  the  distinguishing  conditions  and  circum- 
stances which  justify  a  rate  differential.  The  brief  has  been 
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read  with  interest  and  the  cases  cited  carefully  considered,  but  we 
are  unable  to  give  any  of  them  a  controlling  application  to  the 
facts  and  circumstances  of  the  case  under  consideration.  It  is 
to  be  observed  that  complainant  does  not  furnish  any  equipment 
or  supplemental  facilities  in  supplying  the  current  used  by  it- 
Tho  installation  which  it" made  was  not  a  substituted  one,  or 
made  to  displace  one  for  the  use  of  a  different  kind  of  power,  nor 
did  it  result  in  the  scraping  of  an  installation  which  complain- 
ant had  in  use  for  operating  its  plant.  It  is  receiving  its  elec- 
tric power  under  precisely  the  same  physical  conditions  and  cir- 
cumstances that  other  large  and  like  consumers  are  being  sup- 
plied, and  the  only  conditions  and  circumstances  attending  its 
use  by  complainant  which  distinguish  it  from  these  other  power 
users  are  involved  in  the  fact  that  it  was  the  first  in  the  Pitts- 
burgh district  to  make  use  of  electric  power  for  operating  a  sheet 
steel  mill.  In  the  opinion  of  the  Commission,  these  are  not  the 
distinguishing  conditions  and  circumstances  within  the  purview 
of  the  law  which  justify  a  rate  differential.  Aside  from  the  al- 
leged advertising  value  of  the  complainant's  installation  and  its 
agreement  to  make  exclusive  use  of  respondent's  current  for  a 
period  of  ten  years,  the  complainant  did  not  obligate  itself  to  d«: 
anything,  whereby  the  respondent  would  receive  a  compensatorv 
return  for  its  service  other  than  the  rates  which  the  complainant 
iigreed  to  pay  for  the  same.  Upon  a  careful  consideration  of 
the  evidence,  we  perceive  no  legally  recognized  conditions  or  cir- 
cumstances affecting  the  service  furnished  complainant  which 
differentiate  it  from  that  supplied  other  large  and  like  consum- 
ers of  electric  power  in  the  same  district.  In  other  words,  it  ap- 
pears from  the  evidence  that  the  service  is  the  same  and  is  being 
furnished  under  substantially  the  same  conditions  and  circum- 
stances and  at  the  same  cost  to  the  respondent. 

In  the  opinion  of  the  Commission  the  risks  and  hazards 
which  complainant  claims  to  have  assumed  as  a  pioneer  user  of 
electric  power  in  the  Pittsburgh  district  for  operating  a  sheet 
steel  mill,  or  the  alleged  advertising  value  of  such  installation, 
do  not  constitute  the  conditions  and  circumstances  referred  to 
in  the  Public  Service  Company  Law  which  would  warrant  an 
individual  classified  service  with  special  rat(»s,  and  as  we  inter- 
pret the  law  applicable  to  the  evidence  in  this  case,  there  is 

nothing  to  distinguish  the  service  supplied  to  the  complainant 
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i'l'cm  that  furnished  tX)  other  large  and  like  consumers  in  the 
same  district,  and  to  permit  the  complainant  to  receive  this  serv- 
ice at  more  than  ^  less  than  its  competitors  and  other  like  large 
consumers  are  paying  for  the  same  service  would  be  to  unjustly 
discriminate  against  them  and  would  be  making  or  giving  an 
undue  and  unreasonable  preference  and  advantage  in  favor  of 
complainant  and  subjecting  its  competitors  and  other  large  con- 
sumers of  respondent's  power  in  the  Pittsburgh  district  to  an 
undue  and  unreasonable  prejudice  and  disadvantage  in  viola- 
tion of  the  Public  Service  Company  Law. 

For  the  reasons  stated  an  order  will  be  issued  dismissing 
this  complaint. 

Note. — Discrimination. 

/.  Free  service  as  discriminatory, 
II,  Rate -concessions  to  particular  classes, 
III.  Discrimination  by  particular  utilities, 
a.  Railroads, 
h.  Telephone  companies, 
e.  Water  company, 

I.  Free  service  as  discriminatory. 

In  Re  Tell  City,  No.  5790,  June  24, 1921,  the  Indiana  Commission 
said :  "It  is  well  settled  that  the  Commission  has  no  authority  un- 
der the  Public  Service  Commission  Act  to  authorize  free  service,  and 
this  proposition  needs  no  elaboration.  The  amended  §  112  of  the 
Public  Service  Commission  Act,  above  quoted,  authorizes  a  city  of 
the  fourth  or  fifth  class,  constituting  a  public  water  utility,  to  fur- 
nish free  water  to  an  industry  in  accordance  with  any  agreement 
made  therewith,  prior  to  May  1,  1913.  The  Commission,  therefore, 
can  leave  to  the  city  of  Tell  City  the  matter  of  exempting  from  the 
operation  of  the  charge  for  private  fire  protection  those  of  its  indus- 
tries coming  within  said  amendment,  and  it  will  be  unnecessary  for 
tlie  Commission  to  stipulate  which  of  said  industries  may  thus  be 
exempted.  Nor  will  it  be  necessary  for  tlie  Commission  in  the  ap- 
pended order  to  authorize  the  city  to  exercise  the  right  granted  it 
hy  law.'' 

In  Board  of  Comrs.  v.  Citizens  Independent  Teleph.  Co.  No.  6006, 
.lune  29,  1921,  the  Indiana  Commission  said:  "Section  113  of  the 
Public  Service  Commission  Act  very  clearly  applies  to  free  service 
and  service  at  special  rates  such  as  provided  in  said  contracts,  and 
very  clearly  makes  them  unlawful.  Furnishing  service  under  said 
contracts  has  probably  been  unlawful  since  the  enactment  of  the 
Public  Service  Commission  Act,  although  it  is  conceivable  that  it 
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might  be  held  that  furnishing  service  thereunder  would  not  become 
unlawful  until  the  Commission  or  some  court,  applying  the  terms  of 
§  113,  found  and  declared  said  free  service  and  service  at  special 
rates  to  be  in  violation  thereof/^ 

In  Berwick  v.  Berwick  Gas  Co.  Complaint  Docket  No.  2098,  May 
31,  1921,  it  was  held  by  the  Pennsylvania  Commission  that  free  wa- 
ter service  under  the  terms  of  a  franchise  was  unjustly  discrim- 
inatory and  in  derogation  of  state  regulation. 

//.  Rate  concessions  U\  particular  classes. 

In  A.  S.  Turner  &  Sons  v.  Chestertown  Electric  Light  &  P.  Co. 
Case  Xo.  1887,  Order  No.  6386,  July  8,  1921,  tlie  discontinuance  of 
special  flat  rates  for  electricity  to  all  consumers,  including  employees 
was  ordered  by  the  Maryland  Commission, 

In  Re  Effington  Telcph.  Co.  Feb.  25,  1921,  the  Minnesota  Com- 
mission held  that  free  telephone  service  to  schoolhouses  which  in- 
stalled and  maintained  their  own  instruments  was  discriminatory. 

In  Re  Belmont  &  P.  V.  Tcleph.  Co.  U-2441,  June  7,  1921,  the 
Wisconsin  Commission  said:  "While  the  company  is  following  a 
practice  of  questionable  legality  in  charging  a  fixed  rate  to  certain 
subscribers  and  levying  the  costs  upon  stockholders  in  tlie  form  of 
an  assessment,  the  result  of  this  does  not  appear  to  have  been  unrea- 
sonably discriminatory  against  nonstockholders,  and  inasmuch  as  it 
rests  in  the  power  of  the  stockholders  to  have  any  discrimination 
against  themselves  eliminated  we  see  no  necessity  for  ordering  a 
change  in  the  method  of  charging  for  local  service  at  this  time.** 

In  Be  Young  America  Power,  Light  &  Mill.  Co.  17-2462,  June 
22,  1921,  the  free  use  of  electricity  by  officers  of  the  utility  was  dis- 
continued by  order  of  the  Wisconsin  Commission 

III,  DisciHniination   lyy  particular  utilities, 
a.  Rnilroads, 

The  propriety  of  a  blanket  or  zone  system  of  railroad  rates  allow- 
ing dealers  wide  purchasing  radius  and  placing  the  different  produc- 
ers on  the  same  footing  in  a  common  market  has  long  been  recog- 
nized, but  the  reverse  is  true  where  a  zone  fails  to  recognize  geo- 
graphical locations  of  producing  points  and  thereby  damages  such 
points  with  corresponding  benefit  to  others.  By  the  California  Com- 
mission in  South  San  Francisco  Chamber  of  Commerce  v.  Southern 
P.  Co.  Decision  No.  8221,  Case  No.  1433,  Oct.  11,  1920. 

The  practice  of  the  Southern  Pacific  Company  in  excluding  South 
San  Francisco  from  the  San  Francisco  switching  limits  was  found  to 
result  in  preference  to  the  industries  located  within  the  San  Fran- 
cisco and  Oakland  switching  limits  to  the  prejudice  and  disadvan- 
tage of  industries  located  at  South  San  Francisco  on  line  haul  car- 
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load  traffic,  either  local  to  the  Soutlieni  Pacific  or  in  ooiuiection  with 
other  lines  and,  therefore,  in  viohition  of  §  19  of  the  California  Pub- 
Jic  Utilities  Act;  and  the  practieo  of  the  Santa  Fe  Kailway  and* the 
Western  Pacific  Railroad  in  refusing  to  absorb  the  switching  charges 
ol  Southern  Pacific  Company,  on  competitive  carload  traffic  upon 
which  they  receive  a  line  haul  originating  at  or  destined  to  indus- 
tries in  South  San  Francisco  was  held  by  the  California  Commis- 
sion to  be  unreasonable  and  in  violation  of  such  statutes.    Ibid. 

The  granting  of  milling  in  transit  privileges  to  flour  mills  in 
Seattle,  while  denying  them  to  mills  in  Tacoma,  does  not  constitute 
unlawful  discrimination,  it  appearing  that  the  extension  of  the  privi- 
lege to  the  latter  mills  would  involve,  among  other  things,  a  much 
longer  back  haul  and  greater  expense  to  the  carriers.  By  the  Wash- 
ington Commission  in  State  ex  rel.  Great  X.  E.  Co.  v.  Public  Service 
Commission  (1920)  —  Wash.  — ,  192  Pac.  1075. 

b.  Telephone  companies. 

In  Ee  Southern  Bell  Teleph.  &  Teleg.  Co.  Order  No.  229,  March 
24,  1921,  the  South  Carolina  Commission  held  that  free  telephone 
service  between  certain  adjacent  exchanges  was  discriminatory  inas- 
much as  a  great  majority  of  subscribers  do  not  enjoy  free  service 
from  one  exchange  to  another,  notwithstanding  they  are  taxed  to 
maintain  such  service  for  others. 

In  Denmark  Farmers  &  M.  Teleph.  Co.  v.  Brown  County  Tclcph. 
Co.  U-24:67,  July  14,  1921,  the  Wisconsin  Commission  held  that  un- 
equal charges  for  toll  messages  carried  the  same  distance  and  over 
the  same  circuits  were,  from  the  standpoint  of  tlie  toll  business,  a 
discrijnination  in  rates,  similar  to  the  terminal  charge  formerly 
placed  on  incoming  long  distance  calls. 

The  connection  of  subscribers  with  a  city  exchange  without  re- 
quiring such  subscribers  to  pay  any  portion  of  the  expense  or  assess- 
ments levied  by  the  general  company  or  the  local  unit,  but  paying 
only  the  usual  switching  charge,  is  a  discrimination  against  all  per- 
sons concerned  and  obligated  in  the  upkeep  and  investment  in  the 
general  company,  says  the  Wisconsin  Commission  in  Ee  Crawford 
County  Farmers  Mut.  Teleph.  Co.  17-2442,  April  30,  1921. 

o.  Water  company. 

In  Ee  Chauvet,  Decision  No.  8846,  Application  No.  6026,  April 
9,  1921,  the  California  Commission  held  that  it  was  unsatisfactory 
and  xmfair  for  a  utility  to  supply  water  to  certain  consumers  on  a 
contract  basis  in  exchange  for  rights  of  way,  since  it  resulted  in  dis- 
crimination. 
P.U.R.1921D. 
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RHODB   ISLAND    PUBIilC    UTILITIES    COMMISSION. 

CITY  COUNCIL  OF  PROVIDENCE 

V. 

PROVIDENCE  GAS  COMPANY, 

[No.  51.] 

CITY  COUNCIL  OF  CRANSTON 

V. 

PROVIDENCE  GAS  COMPANY. 

[No.  52.] 

PRANK  J.  RIVELLI,  et  al 

V. 

PROVIDENCE  GAS  COMPANY. 

[No.  63.] 

DeprecUUion  —  Oaa  —  Amount, 

1.  Depreciation  of  a  gas  utility  was  estimated  at  6)  cents  per 
thousand  cubic  feet  of  gas  produced. 

Return  —  Operating  expenaes  —  Gas  unaccounted  for, 

2.  The  amount  of  gas  unaccounted  for  was  figured  at  4.75  per 
cent  per  thousand  cubic  feet  of  gas  produced. 

Return  —  Re€i8onableness  —  JFactora  considered, 

3.  A  public  utility  company  must  have  revenue  sufficient  to  cover 
operating  costs,  pay  taxes,  accumulate  a  depreciation  reserve,  and 
maintain  a  proper  dividend  upon  its  capital  stock  where  such  stock  Ia 
fully  represented  by  value  of  property  used  and  useful. 

Return  -^  Gas  -^  Amount, 

4.  A  return  of  8  per  cent  was  allowed  a  gas  company. 
Rates  -^  Service  charge  -^  Validity  —  Reasonableness, 

5.  A  service  charge  is  a  proper  element  in  a  gas  rate  schedule  and 
is  lawful  notwithstanding  a  statute  prohibiting  the  collection  of  "a 
larger  sum  for  gas  or  water  than  appears  to  be  due  on  inspection  of  the 
meter  put  in  to  regulate  and  register  the  same." 

Service  —  Gas  —  Standards, 

6.  A  standard  of  gas  was  reduced  from  580  B.T.U.  to  510  B.T.U. 
in  consequence  of  inability  to  secure  necessary  gas  materials  to  insure 
a  continuous  supply  of  gas  throughout  the  year,  except  at  an  excessive 
cost  to  consumers. 


Return  —  Operating  expensifs  —  Ocw  production. 

Discussion  of  the  cost  of  producing  gas  by  a  combination  of  coal 
gas  and  water  gas  in  order  to  obtain  the  desired  standard  in  B.T.U., 
p.  846. 
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Bates  -^  Service  charge  —  Dettirability. 

Discussion  of  the  bad  results  which  would  probably  follow  a  flat 
increase  in  gas  rates  instead  of  the  application  of  a  service  charge,  p. 
856. 

[May  14,  1921.] 
Complaint  against  increased  gas  rates;  complaint  dismissed. 

By  the  Commission:  This  was  an  investigation  by  the 
Commission  upon  the  complaints  of  the  city  council  of  Provi- 
dence, the  city  council  of  Cranston  and  Frank  J.  Rivelli  and 
125  qualified  electors  of  Providence  against  the  Providence  Gas 
Company. 

The  cases  were  heard  jointly  by  agreement  of  the  parties* 

Hearings  were  held  on  the  7th,  8th,  13th,  14th,  15th,  16th, 
and  22d  days  of  July,  A.  D.  1920. 

The  following  appearances  were  madet 

For  the  city  of  Providence,  Elmer  S.  Chace,  Esquire,  city 
solicitor.  For  the  city  of  Cranston,  Frank  H.  Wildes,  Esquire, 
city  solicitor.  For  himself  and  25  qualified  electors  of  the  city 
of  Providence,  Frank  J.  Rivelli,  Esquire.  For  the  town  of  East 
Providence,  A.  Truman  Patterson,  Esquire,  town  solicitor. 

The  schedule  of  rates  under  attack  was  filed  by  the  company 
with  the  Commission  on  April  14,  1920  to  become  effective  May 
17,  1920,  and  was  accompanied  by  the  following  explanatory 
letter : 

"Providence  Gas  Company. 
Incorporated  1847. 
Turks  Head  Building. 
Chables  H.  Manchester, 

Presideid, 

Providence,  R.  I.,  April  14,  1920. 
Public  Utilities  Commission, 

State  House,  Providence,  R.  /. 
Gentlemen  : — 

We  file  herewith  Schedule  No.  14,  cancelling  R.  I.  P.  U.  C. 
Xos.  4  and  12,  and  Schedule  No.  13,  cancelling  R.  I.  P.  U.  C. 
No.  11. 

Since  our  present  schedules  of  rates  became  effective  there 
has  boon  an  alarming  increase  in  the  price  of  coal  and  a  very 
substantial  rise  in  wages.  Recently  the  supply  of  gas  oil  has 
almost  totally  failed,  due  principally  to  the  fact  that  the  refin- 
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ories  are  further  refining  the  substanee  formerly  sold  as  gas  oil 
to  satisfy  the  tremendous  demand  for  gasoline  and  lubricating 
<iils.  This  failure  in  the  supply  of  gas  oil  results  in  a  very 
grave  situation,  which  threatens  the  supply  of  gas  in  many  cities 
and  towns  throughout  the  country. 

Our  present  schedules  were  filed  in  the  summer  of  1918  and 
were  based  on  the  cost  of  materials  and  labor  in  May  of  that 
year.  At  that  time  gas  coal  cost  us  $7.29  per  net  ton;  in  the 
year  1919  it  averaged  $7.32  per  net  ton;  it  now  costs  $9.30. 
Wages  have  increased  from  time  to  time  since  our  present  rates 
became  effective,  the  last  change  alone,  which  was  in  the  month 
of  March  of  this  year,  increasing  the  cost  of  manufacture  by 
2. J  cents  per  thousand  feet  of  gas.  Our  taxes  are  64  per  cent 
higher  than  they  were  in  1918.  In  1918  our  gas  oil  cost  8.5 
cents  per  gallon,  ia  1919  it  averaged  6.6  cents;  during  a  few 
months  in  1919  it  fell  to  5.7  cents;  today  even  poor  gas  oil  costs 
us  15  J  cents  per  gallon,  and  this  on  a  scale  basecl  on  midconti- 
iient  oil  at  $3.50.  per  barrel,  with  every  prospect  that  this  slid- 
ing scale  will  increase  the  actual  cost  above  15^  cents;  On  our 
present  basis  of  production  we  are  far  short  of  our  requirements 
for  the  year,  and  there  is  very  grave  doubt  as  to  our  ability  to 
buy  additional  oil  at  any  price. 

As  your  Commission  is  well  aware,  we  have  now  two  model 
gas  making  plants :  First,  our  coke  oven  plant  for  use  when  oil 
is  expensive  and  coal  is  available  at  reasonable  prices;  second, 
an  up-to-date  water  gas  plant,  which  we  can  run  to  capacity  by 
using  oil  as  an  enricher  when  that  commodity  is  cheap  and  coal 
is  unduly  high  in  price.  No  plant,  however,  can  be  devised  to 
produce  low-priced  gas  when  both  coal  and  oil  are  held  at  the 
present  unprecedented  prices. 

The  cost  to  us  of  manufacturing  gas  is  dependent  in  a  large 
measure  upon  the  price  of  coal,  oil,  and  wages.  The  recent*  and 
unusual  increase  in  the  cost  of  these  items  renders  it  imperative 
for  us  to  revise  our  schedule  of  rates. 

Because  of  the  fact  that  oil  is  unattainable  at  any  price  in  suf- 
ficient quantities  to  enable  us  to  continue  the  manufacture  of  gas 
at  the  present  arbitrary  standard  of  580  B.T.U.  we  have  found 
it  nec(\ssary  to  base  the  proposed  schedules  on  an  average  month- 
ly standard  of  510  B.T.U.,  which  we  believe  is  economical  to 
consumer  and  producer. 
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Again,  instead  of  materially  increasing  the  flat  rate  cost  per 
thousand  cubic  feet  of  gas  to  the  consumer,  we  have  deemed  it 
far  more  equitable  and  less  burdensome  to  the  general  public  to 
substitute  a  service  cliarge  of  $6  per  year  per  meter,  payable 
monthly,  in  accordance  with  the  established  and  growing  prac- 
tice of  public  utilities  and  commercial  business  in  general.  It 
will  also  be  noticed  that  we  have  eliminated  the  minimum 
charge. 

Because  of  the  imusual  conditions  surrounding  the  gas  indus- 
try our  stockholders  waived  their  dividends  entirely  for  six 
months  and  for  a  period  of  one  and  one-quarter  years  have  re- 
ceived but  4  per  cent.  They  have  shown  their  willingness  to 
bear  their  reasonable  share  of  the  burden  of  high  costs,  but  they 
now  feel  that  provision  must  be  made  to  meet  the  present  cost 
of  manufacture  and  the  expense  of  maintaining  a  plant  in  readi- 
ness to  serve  the  public. 

Respectfully  submitted, 

(Signed)  0.  H.  MAITCHESTER, 

President/' 

The  company  presented  evidence  to  show  that  the  additional 
revenue  requirements  which  it  contended  for  could  be  secured 
by  the  application  of  either  the  rate  filed,  or  by  flat  increase  of  15 
cents  per  M  cubic  feet  in  the  old  schedule.  It  was  stated  that  the 
former  alternative  was  chosen  by  the  company  in  order  that  a 
more  equitable  treatment  of  the  several  classes  of  consumers 
might  be  had,  and  that  it  might  be  better  able  to  retain  its  in- 
dustrial consumers  and  to  secure  new  consumers  of  the  latter 
class. 

A  comparison  of  the  old  rate,  the  proposed  new  rate,  and  a 
rate  applying  a  flat  increase  of  15  cents  per  M  cubic  feet  to  the 
steps  of  the  old  rate,  and  indicating  its  effect  upon  the  consum- 
ers of  different  amounts  was  presented  in  exhibits  5  and  6,  as  fol- 
lows : 

[Table  omitted  as  not  being  of  general  interest.] 

The  complainants  in  substance  charge:  (1)  That  the  pro- 
posed rates  are  unreasonable  and  unjustly  discriminatory;  (2) 
That  the  service  charge  is  illegal,  unreasonable,  and  unjustly 
discriminatory;  (3)  That  the  reduction  of  standard  from  580 
B.T.IT.  to  510  B.T.U.  is  unreasonable. 

The  company  presented  its  testimony  through  Mr.  Charles  H. 
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Manchester,  its  president,  and  ifr.  Frederick  C.  Freeman,  its 
engineer. 

The  monthly  detailed  statements  of  manufacturing  costs  of 
the  company  since  1917  were  presented  in  evidence,  but  offered 
little  assistance  in  the  determination  of  the  proper  rate,  because 
of  the  radically  changed  conditions  that  confronted  the  com- 
pany because  of  the  increased  costs  of  its  materials  and  labor. 
The  situation  from  the  standpoint  of  the  company  is  best  pre- 
sented in  Exhibit  No.  1,  as  presented  by  Mr.  Mauchester  and  ex- 
plained by  Mr.  Freeman. 

[Table  omitted.] 

Sivdy   of   the    Cost   of  Manufacturing   aiid    Distribuiing   510 
B.TM,  Gas  in  Providence, 

'   April  14,  1920. 

It  is  planned  to  run  the  coke  ovens  at  a  constant  rate  of  600 
tons  of  coal  per  day  which  will  produce  an  average  of  3600  M 
cubic  feet  per  day  of  coal  gas  for  delivery  to  the  city.  The  re- 
maining gas  to  take  care  of  the  demand  will  be  carburetted  wa- 
ter gas.  It  is  estimated  that  the  mixed  gas  to  city  will  average 
54  per  cent  coal  gas  and  46  per  cent  carburetted  water  gas. 

The  B.  T.  TJ.  of  the  mixed  gas  will  be: 

64%  coal      gas  at  680  B.  T.  U.  =  313  B.  T.  U. 
46%  water  gas  at  429  B.  T.  U.  =  197  B.  T.  U. 


510  B.  T.  U. 

From  August  1,  1919  to  January  31,  1920  (6  months)  coal 
was  carbonized  at  the  rate  of  454  tons  per  day  average.  Each 
ton  of  coal  produced  6,260  cubic  feet  of  surplus  gao  corrected  to 
580  B.  T.  TJ.  per  cubic  foot.  The  material  and  labor  of  opera- 
tion to  carbonize  one  ton  of  coal  during  this  period  averaged 
$1,832.  This  conversion  cost  per  ton  of  coal  includes  the  fol- 
lowing items:  (It  does  not  include  the  operating  cost  for  coke 
handling)  steam,  coal  handling  labor,  oven  labor,  general  labor, 
manufacturing  salaries,  purification  labor,  purification  expense, 
expense  works  labor  and  material,  repairs  works  labor  and  ma- 
terial, repairs  oven  labor  and  material,  power,  reserve  for  relin- 
ing  ovens.  (It  does  not  include  labor  increase  at  plant  on 
March  21,  1920.) 

For  the  same  item  it  is  estimated  that  the  conversion  cost  per 
ton  of  coal  will  be  $1,766.     (This  does  not  include  labor  in- 
crease at  plant  on  March  21,  1920.) 
P.U.R.1921D. 
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During  the  vear  1919  the  coal  used  in  ovens  cost  $7.32  per  ton 
while  on  basis  of  contracts  made  for  1920  coal  will  cost  $9.30 
per  ton  in  pile  at  gas  company's  storage. 

Coke  is  sold  by  the  company  as  follows : 

75  per  cent  in  railroad  car  shipments  to  foundaries,  domestic  coal  dealers, 

industrial  plants,  and  gas  works. 
1.3  per  cent  in  street  vehicles  to  local  manufacturers  as  foundries,  smelters, 

and  bakers. 
10  per  cent  in  street  vehicles  delivered  to  domestic  consumers. 
1  per  cent  to  local  peddlers. 
1  per  cent  to  local  paper  bag  trade. 

Such  coke  has  sold  for  from  $5.50  per  ton  average  February, 
1919,  to  $8  per  ton  February,  1920.  For  the  future  period  coke 
is  averaged  at  a  selling  price  of  $11.50. 

From  company  records  the  labor  and  repairs  in  plant  for 
handling  coke  and  the  labor,  repairs  and  material  delivering  coke 
from  the  plant  plus  selling  organization,  clerks,  and  advertise- 
ment averaged  $1.70  per  ton  of  coke. 

One  ton  of  coal  will  produce  6,260  cubic  feet  of  580  B.T.TJ. 
gas,  1,260  pounds  of  run-of-oven,  egg,  stove,  nut  and  pea  salable 
coke,  140  pounds  of  breeze,  10  gallons  of  coal  tar,  and  5.9  pounds 
of  ammonia.  ' 

The  cost  per  1,000  cubic  feet  of  580  B.T.TJ.  coal  gas  in  holders 
will  be  as  follows: 

Debit  Items, 

One  ton  of  gas  coal $9.30 

Converting  cost  of  one  ton  of  gas  coal  1.766 

$11,066 
Credit  Items. 

No.  1260     Salable  coke  selling  price  $11.50  per  ton  less  $1.70  per  ton 

coke  expense,  net  $9.80  per  ton $6,174 

No.     140     Breeze  at  $5.00   price  at  which   steam  plant   has  been 

charged  in  steam  costs   .35 

10  gallons  tar  at  5^,  contract  price .50 

No.      5.9     Ammonia  at  B|^,  contract  price 486 

$7,510 

Debit  Items   $11,066 

Credit  Items 7.510 

Expense $3,556  per  1  ton  coal. 

As  6260  cubic  feet  of  gas  will  be  produced  per  ton  of  coal : 
$3,556  =  56.8^  per  M  cubic  feet  of  580  B.  T.  U.  coal  gas. 

G200 

(Coal  gas  cost  71.9^  per  M  for  for  year  1919.) 

From  August  1,  1919  to  January  31,  1920  (6  months)  on  an 
jiverage  daily  production  of  3630  M  cubic  feet  of  carburetted 

P.U.R.1921D. 
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Avater  gas,  580  B.T.U.  gas  was  produced  with  3.4  gallons  of  oil, 
34.75  pounds  generator  fuel  at  an  operating  expense  of  14.58 
cents  per  M  for  the  following  items :  steam,  manufacturing  labor, 
generator  house  labor,  manufacturing  salaries,  purification  labor 
and  expense,  expense  works  labor  and  materials,  repairs  works 
labor  and  materials,  and  power.  For  a  production  in  1920  of 
3000  M  cubic  feet  water  gas  average  per  day  it  is  estimated  these 
items  will  average  15.58  cents  per  M. 

The  cost  of  580  B.T.U.  carburetted  water  gas  in  1920  would 
be  for  coke  at  $9.80  per  ton,  credit  rate  allowed  in  coal  gas,  and 
oil  contract  at  15^  cents  per  gallon. 

Co8t  of  generator  fuel  34.75  lbs.  x  $9.80  =  12.52^ 

2000 

Oil,  3.4  gallons  at  15^^   62.70 

Steam,   manufacturing   labor,   expenses,   re- 
pairs, etc.    (above)    15.58 

80.80 
.4  gal.  tar  credit  at  3^,  price  charged  to 
steam  plant   1.20 

680  B.  T.  U.  water  gas   79.60 

To  produce  429  B.T.U.  water  gas  in  1920  necessary  to  mix 
with  580  B.T.U.  coal  gas  to  yield  510  B.T.U.  mixed  gas  would 
require  1.46  gallons  of  oil  as  compared  with  3.4  gallons  per  M 
for  580  B.T.U.  water  gas  and  1.177  times  as  much  steam  and 
generator  fuel  as  the  580  B.  T.  U.  water  gas,  because  of  the  less 
amount  of  oil  used  per  M  and  accordingly  less  oil  gas  made  per 
M  of  429  B.T.U.  water  gas. 

429  B.  T.  U.  Water  Gas  woiild  Cost  Peb  M  in  1920. 

Cost  of  generator  fuel  1.177  x  12.52^  cost  of  fuel  for  580  B.  T.  U. 

water  gas 14.75< 

Oil,  1.46  gallons  at  15.5^   22.63 

Steam  (1.177  times  that  for  580  B.  T.  U.  gas)  manufacturing  labor, 

expense,  repairs,  etc.  ( 15.58  for  580  B.  T.  U.  gas)    16.29 

53.67 
Tar  credit  1.46  gal.  x  1.2^ 

3.4    gal 56 

429  B.  T.  U.  water  gas  53.11 

On  Jfarch  21,  1920  the  company  gave  a  general  increase  at 

the  Sassafras  Point  Works  totaling  $36,000  per  year,  or  1.5 

cents  per  M,  which  has  not  been  provided  for  in  the  above  given 

items  of  cost. 
P.U.R.1921D. 
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Holder  cost  of  510  B.  T.  U.  mixed  f?a8  1920— 

429  B.  T.  U.  water  gas  53.11^  x  46%  ='  24.42^  per  M 
580  B.  T.  U.  coal    gas     50.8  4  x  54%   =   30.07^^  per  M 

55.09^  per  M 
Add  wage  increase  March  ^1,  1920 1.5      per  M 

510  B.  T.  U.  mixed  gas  56.59^  per  M 

(1919  coal  gas  71.9^  per  M  680  B.  T.  U.) 
(1919  water  gas  51.1^  per  M  580  B.  T.  U.) 
(1919  mixed  gas  61    i  per  M  680  B.  T.  U.) 

During  the  year  1919  the  send  out  was  2,183,000  M  cubic 
feet,  measured  at  60  F.°,  30"  mercury  absolute  pressure,  while 
sales  were  2,000,000  M  cubic  feet  at  temperature  and  pressure  of 
consumers'  meters  (55  F.°,  30"  mercury,  T^  water  column  pres- 
sure) . 

Unaccounted  for      183,000  M  =  8.4% 


2,183,000  M 

Holder  cost  510  B.  T.  U.  mixed  gas  56.69^  per  M. 
Unaccounted  for  gas  56.69^  x  8.4%  =  4.75^. 

The  average  distribution  costs  from  August  1,  1919  to  tTanu- 
ary  31,  1920  was  10.07  cents  per  M.  On  March  21,  1920  an  in- 
crease in  wage  was  made  in  the  distribution  department  amount- 
ing to  .612  cents  per  M.  Therefore,  coming  distribution  costs 
will  be  at  least  10.68  cents  per  M. 

[1,  2]  The  average  costs  from  August  1,  1919  to  January  31, 
1920  were  as  follows: 

Commercial 7.71^  per  M 

General  Expense    3.58^  per  M 

New  Business 1.28Jt  per  M 

Taxes  for  year  1920  estimated  at  10.5<  per  M. 

Bui-ner  Coat  510  B,  T,  U.  Mixed  Has,  Excluding  Interest  and  Depreciation. 

Holder  Cost  510  B.  T.  U.  gas 56.59^  per  M 

Distribution   cost    10.68^  per  M 

Commercial  expenses 7.71^  per  M 

General  expense 3.5SJf  per  M 

New  business 1.28<J  per  M 

Taxes    10.50^  per  ^I 

Unaccounted  for  gas  4.75^^  per  M 

95.09(*  per  M 

The  interest  on  floating  indebtedness,  notes,  loans  for  coal 
and  oil  stocks,  improvements  to  be  made,  meter  depositors,  less 
interest  received  for  bank  deposits  and  mortgages  is  10.34  cents 
perM. 

P.U.R.1921D.  64  ' 
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Depreciation  at  fii^  per  M. 

Total  burner  cont  510  B.  T.  U.  mixed  gas  excluding  dividends: 

Burner  coat  ( as  above )    95.00^  per  M 

Interest    10.34^  per  M 

Depreciation    . . . .  .^ 6.5  ^  per  M 

111.93^  per  M 
Capital  at  $7,500,000  earnings  8%  =  $600,000  per  year. 
Sales  at  2,200,000  M 
$600,000  =  27.27^  per  M 

$2,000,000 

Total  burner  average  cost  including  dividends  at  8%: 

Burner  cost  excluding  dividends    111.93^ 

Dividends    27.27^^ 

139.20^ 
Receipts  on  Proposed  Rates. 

First       lOM  cubic  feet  at  $1.26,  81%   $2,166,750 

Next        90M  cubic  feet  at     1.15,  12%   295,320 

Excess   lOOM  cubic  feet  at     1.05,     7%    157 590 

Bristol  County  Gas  &  Electric  Company,  60,000  M  at  75.1^ 45,0CO 

$2,664,420 
66,800  consumers  at  $6  year  service  cliarge 400,800 

$3,065,220 

Cost  of  Gas. 
2,200,000  M  cubic  feet  at  $1,392    $3,062,400 

Efficiency  of  the  Plant, 

The  evidence  shows  that  the  company  has  excellent  facilities 
for  the  manufacture  of  its  product. 

The  new  coke  oven  plant  has  proven  successful  in  operation 
and  such  minor  difficulties  as  have  appeared  are  being  overcome. 
It  has  a  maximum  daily  capacity  of  about  7,000,000  cubic  feet. 

The  water  gas  plant  is  one  of  the  newest  and  most  efficient  in 
the  country.  It  has  three  units,  and  with  two  units  in  opera- 
tion a  maximum  daily  capacity  of  6,000,000  cubic  feet. 

The  principal  factors  in  the  manufacturing  cost  of  gas  are  the 
cost  of  materials  and  labor,  and  in  the  case  of  the  coal  gas  plant, 
the  price  at  which  the  principal  byproduct,  the  coke,  can  be  dis- 
posed of. 

These  factors  were  each  carefully  considered  and  we  are  fully 
convinced  that  the  best  business  judgment  possible  under  the  cir- 
cumstances has  been  exercised  by  the  company,  both  in  its  pur- 
chase of  materials  and  in  its  sale  of  byproducts.  It  should  be 
remembered  in  this  connection  that  the  company  has  to  be  in- 
sured of  a  constant  supply  of  materials  in  order  to  be  in  a  posi- 
tion to  maintain  a  continuous  supply  of  gas  to  the  community. 
P.U.U.1021D. 
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The  management  of  the  company  appears  to  be  excel  lout, 
n^oth  the  president,  Mr.  Charles  H.  Manchester  and  the  en- 
gineer, Mr.  Frederick  C.  Freeman,  appeared  as  witnesses  and 
indicated  by  their  testimony  that  they  were  familiar  with  their 
duties  and  well  equipped  to  administer  the  affairs  of  the  com- 
pany. 

Need  of  Additional  Reverme, 

The  evidence  shows  that  additional  revenue  is  necessary  for 
the  proper  conduct  of  the  company. 

The  surplus  of  the  company  December  31,  1916  was 
$359,000. 

[Tables  showing  past  operations  omitted.] 

(Exhibit  12) 

For  the  years  1917,  1918  and  1919;  if  proper  depreciation 
allowances  had  been  set  aside  and  the  8  per  cent  dividend  had 
been  paid,  the  losses  of  the  company  for  these  years  would  have 
been  as  follows: 


Year. 

Depre- 
ciation. 

Dividends.          Total. 

Profits. 

Calendar 

L088. 

1917 

1018 

1919 

$132,000 
132,000 
132,000 

$504,000.00;    $636,000.00 
504,000.00       630,000.00 
599,694.801      731,694.80 

$506,428.41 
111,406.62 
325,964.10 

$129,671.59 
524,593.48 
405,730.64 

The  rates  as  filed  are  estimated  to  secure  to  the  company  an 
increase  in  the  average  price  received  for  gas  from  $1,268  to 
$1,393,  or  an  increase  of  .125  cents  per  M  c.  f.,  they  include 
the  application  of  a  service  charge  of  50  cents  per  month  to  each 
of  the  approximately  66,800  consumers. 

Mr.  Freeman  estimated  that  the  manufacturing  costs  can  be 
reduced  from  $1,016  to  .9509  cents,  or  a  decrease  of  .0651  cents 
per  M  c.  f.  This  is  based  upon  the  estimated  costs  of  gas  ma- 
terials and  labor  to  which  he  has  testified.  The  standard  is 
reduced  from  580  B.T.U.  to  510  B.T.U. 

[3]  This  company  must  be  permitted. 

(1)  Suflicient  revenue  to  cover  its  operating  costs. 

(2)  To  pay  its  taxes.- 

(3)  To  set  aside  a  sufficient  sum  as  a  reserve  for  accrued  de- 
preciation. 

(4)  To  maptain  a  proper  dividend  upon  its  capital  stock 
I'.U.R.1921D.  f  ^ 
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wliere  such  stock  is  fully  represented  by  value  of  its  property 
used  and  useful  in  the  performance  of  its  functions  as  a  public 
utility. 

It  becomes  at  once  apparent  that  the  failure  to  earn  sufHcieiit 
to  cover  all  of  the  above  items  means  that  depreciation  or  divi- 
dends, or  both,  must  suffer. 

The  consumers  of  the  utility  have  a  direct  interest  in  the 
maintenance  of  proper  depreciation  and  dividends.  The  former 
safeguards  the  efficiency  of  the  plant,  and  the  latter  enables  the 
utility  to  maintain  its  credit,  and  have  available  at  reasonable 
interest  or  dividend  rates  the  new  capital  that  is  constantly  re- 
quired to  extend  and  develop  its  service  to  meet  the  require- 
ments of  the  community. 

At  the  request  of  the  Commission  there  was  presented  by  the 
company  a  list  of  the  additions  and  improvements  proposed  by 
the  company  that  would  require  financing  in  the  near  future. 

[List  omitted  as  not  of  general  interest.] 

Fair  Value. 

In  previous  investigations  the  Commission  has  found  that  the 
fair  value  of  the  property  of  the  Providence  Gas  Company  at 
least  equalled  the  par  value  of  the  capital  stock  outstanding,  and 
we  will  follow  a  similar  course  in  the  present  matter. 

The  capital  stock  outstanding  amounted  to  $7,500,000. 

Rate  of  Return. 

[4]  In  previous  investigations  a  rate  of  8  per  cent  has  been 
determined  .as  reasonable  for  this  utility.  If  justified  then  it  is 
even  more  so  under  the  present  conditions  of  the  money  market- 
Such  a  rate  of  return  was  not  considered  unreasonable  by  the 
city  of  Providence  for  its  franchise  contract  subsisting  with  this 
company  for  a  period  of  twenty  years  and  expiring  August  8, 
1912,  contained  the  following  paragraph: 

"That  said  party  of  the  second  part  will,  during  the  term 
aforesaid,  after  paying  said  special  tax  and  after  paying  divi- 
dends of  stockholders  at  the  rate  of  8  per  centum  per  annum 
upon  the  amount  of  capital  stock  actually  paid  in,  and  after 
making  reasonable  and  prudent  provision  for  the  maintenance 
and  extension  of  their  plant,  and  the  carrying  on  of  their  busi- 
ness, apply  the  balance  of  the  net  earnings  of  said  corporaticm 

P.U.R.1021D. 
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to  the  reduction  of  the  price  of  gas  to  consumers  from  time  to 
time  during  said  term  of  twenty  years." 

The  company  has  no  underlying  bonds  and  until  recently  had 
secured  no  legislative  authority  to  issue  bonds.  It  has  now  se- 
cured that  right,  and  has  expressed  the  intention  to  exercise  it 
when  an  improvement  in  the  general  financial  conditions  makes 
it  possible  and  advisable. 

Service  Charge. 

[5]  It  is  not  the  function  of  this  Commission  to  fix  the  rates 
or  forms  of  rate  schedules  for  a  utility,  excepting  when,  after 
hearing  and  investigation,  existing  rates  are  found  to  be  unrea- 
sonable, insufficient^  or  unjustly  discriminatory,  or  to  be  prefer- 
ential or  otherwise  in  violation  of  the  provision  of  the  Public 
Litilities  Act. 

(Public  Laws,  Chapter  795,  §  21.) 

The  company  has,  therefore,  the  exclusive  right  to  propose  its 
system  of  rates. 

The  testimony  shows  that  the  company  was  entitled  to  an  in- 
creased rate  and  to  increased  revenue  in  an  amount  equal  to  what 
would  be  produced  by  the  application  of  the  service  charge. 

Is  the  application  of  a  service  charge  unlawful  or  unreason- 
able?^ 

It  was  contended  that  the  application  of  a  scrviqe  charge  is 
prohibited  by  the  provisions  of  the  General  Laws. 

"Every  person  or  corporation  who  shall  wdlfuUy  collect  of 
any  person  or  persons  a  larger  sum  for  gas  or  water  than  appears 
to  be  due  on  inspection  of  the  meter  piit  in  to  regiilate  and  regis- 
ter the  same,  or  who  shall  wilfully  furnish  a  meter  that  shall  not 
correctly  register  the  quantity  of  gas  or  water  so  consumed,  shall 
be  fined  not  exceeding  five  hundred  dollars." 

(General  Laws,  1909,  Chapter  345,  §  53.) 

The  Commission  is  of  the  opinion  that  the  above  statutory 
provision  has  no  application  to  the  proposed  service  charge  which 
is  merely  designed  to  cover  the  portion  of  the  costs  incurred  by 
the  company  in  furnishing  service  to  the  particular  customer, 
winch  are  incurred  on  his  account  alone,  and  which  are  a  con- 
stant burden  of  oxponso  on  the  company  wliether  or  not  he 
uses  any  gas  through  his  meter. 
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The  character  of  such  items  of  cost  was  indicated  in  Exhibit 
No.  15. 

A  Few  of  the  Items  which  May  Properly  be  included  in  a  "Service  Charge.** 

Jnveatment  in  service  pipe  and  meter — 

This  is  for  the  exclusive  use  of  tlie  individual  conBumcr.  The 
expense  continues  whether  gas  is  used  or  not.  It  includes  cost 
uf  meter,  pipe,  stop  cocks,  fittings,  excavating  and  back  filling 
trench,  re-surfacing  street  and  sidewalk,  transportation  and 
labor,  as  follows: 

Interest  on  investment  per  year $2.40 

Depreciation,  per  year 40 

Taxes,  per  year 50 

$3.30 

Commercial  expense — 

Reading  meter  is,  delivering  bills,  collecting  bills,  and  propor- 
tion of  office  expense.  Applicable*  to  each  consumer  regard- 
less of  whether  gas  is  consumed  or  not $2.54 

$5.84 
Distribution  expense — 

Repairs  meters,  setting  and  removing  meters,  repairs  services, 
answering   complaints,   etc 2.41 

$8.25 

The  determination  of  the  amount  to  which  the  utility  is  enti- 
tled is  but  a  part  of  the  duty  devolving  upon  the  Commission. 

It  then  becomes  necessary  to  determine  whether  the  proposed 
system  of  rates  and  charges  will  fairly  and  equitably  apportion 
the  expense  among  the  several  classes  of  consumers.  It  is  not 
the  function  of  the  Commission  in  this  case  to  make  up  \  rate 
schedule  but  rather  to  determine  whether  the  rate  schedule  es- 
tablished by  the  company  and  now  under  attack  is  just  and  rea- 
sonable. 

The  company's  engineer  has  made  an  analysis  of  the  costs  of 
carrying  on  the  company,  independent  of  the  actual  manufac- 
turing cost  of  the  gas  itself  delivered  in  the  holders  for  distribu- 
tion. 

This  is  contained  in  Exhibits  lumbers  2  and  4,  and  repre- 
sents  the  extreme  application  of  the  service  char^ie  priniMplo. 

Mr.  Freeman  has  very  ably  summarized  the  position  of  the 
company  in  his  statement  contained  in  the  latter  exhibit. 

"It  may  be  said  at  the  outset  that  the  50  cents  per  month  so- 
called  service  charge  is  but  an  arbitrary  rate.  The  cost  of  service 
to  consimiers  using  less  than  an  average  of  3  M  c.  f.  per  month 
will  be  more  than  the  above  rate  will  produce,  but  it  is  recognized 
that  the  form  of  rates  is  a  step  in  the  right  direction  with  the 

liope  that  ultimately  a  more  equitable  rate  may  be  established,  in 
r.r.R.i92iD. 
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which  the  service  charge  will  be  higher  and  the  price  for  gas 
used  lees. 

It  is  to  be  expected  that  those  consumers  who  have  been  paying 
far  less  than  they  should  will  protest  against  a  service  charge 
rate.  They  have  been  paying  less  than  they  should  ever  since  the 
gas  industry  was  established.  It  is  a  fair  statement  that  not  one 
of  them  realizes  that  this  is  so.  So  it  is  no  wonder  that  they 
Avill  complain  when  they  are  reijuested  to  pay  a  little  more 
toward  their  fair  share  of  costs.  Policy  and  equity  are  opposed, 
but  eventually  if  the  gas  industry  is  to  survive  there  must  be  but 
one  result,  and  that  is, — Rates  without  Discrimination — Fair  to 
All. 

The  future  growth  of  the  gas  industry  probably  lies  in  the  in- 
dustrial field.  If  this  class  of  gas  business  is  forced  to  carry  the 
cost  burden  for  the  small  domestic  consumer,  the  gas  industry 
cannot  hope  to  compete  with  electricity  and  with  other  fuels.  It 
is  a  selfevident  fact  that  the  electric  industry  does  not  burden  the 
large  user  for  the  benefit  of  the  small  one.  Witness  the  range 
in  its  rates. 

The  ideal  rate  is  one  where  all  would  pay  alike  for  gas  used, 
irrespective  of  quantity,  whether  one  foot  or  a  million.  This 
rate  would  be  made  up  of  two  factors,  first  the  cost  of  gas  in  the 
liolder,  second  a  service  charge,  made  up  in  small  part  of  a  con- 
sumer charge,  but  largely*  of  a  demand  for  gas  charge.  In  the 
case  of  Providence,  based  on  an  average  yearly  demand  this  serv- 
ice charge  would  run  from  $17.40  per  year  per  consumer  for 
the  smallest  user  to  $15,912  per  year  in  the  case  of  the  largest 
consumer. 

Such  a  type  of  rate  readily  lends  itself  to  an  automatic  change 
according  to  change  of  material  and  labor  costs.  The  service 
charge  part  of  the  rate  is  not  subjected  to  violent  fluctuations, 
but  the  holder  cost  in  such  times  as  we  are  now  passing  through 
is  more  or  less  subjected  to  fluctuation.  A  rate  based  in  part  on 
holder  cost  of  gas,  and  in  part  of  service  charge  could  be  varied 
periodically,  say  every  three  or  four  or  six  months  to  suit  the  ac- 
tual holder  cost  obtained.  Such  variation  in  rate  would  be 
smiilar  to  that  of  the  coal  clause  in  the  electric  rates." 
(Exhibit  No.  4,  pages  4  and  5.) 

The  service  charge  has  been  unanimously  upheld  as  reasonable 

and  proper  before  all  of  the  Commissions  and  courts  where  it 

has  come  in  question.     The  authorities  are  well  summarizes! -in^^T^ 
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the  report  ami  opinion  of  Public  Utilities  Commission  of  Con- 
ji( cticut  in  the  case  of  the  Hartford  v.  Hartford  City  Gas  Light 
Co.  P.U.R.1920F,  840,  842-844. 

A  much  fuller  application  of  the  service  charge  principle  has 
existed  for  many  years  in  the  case  of  the  electric  utilities  of  the 
state. 

The  application  of  a  sen-ice  charge  to  domestic  lighting  cas- 
touiers  of  the  JSTarragansett  Electric  Lighting  Company,  identi- 
cal in  amount  to  that  herein  proposed,  was  made  with  the  ap- 
I^'oval  of  the  city  council  of  Providence,  in  preference  to  an  in- 
crease in  the  former  flat  rate  and  has  operated  to  the  present 
time  with  a  minimum  of  complaint. 

The  Commission  is  convinced  that  the  minimum  application 
of  the  service  charge  principle  which  is  made  by  the  company  in 
tlie  schedule  of  rates  under  consideration  is  reasonable. 

The  only  alternative  to  the  application  of  such  a  charge  in 
order  to  meet  the  revenue  needs  of  the  company  would  be  a  flat 
increase  of  fifteen  cents  per  M  c.  f.  to  the  former  rate  steps. 
It  sems  probable  that  this  would  result  in  the  loss  of  many  of  the 
large  and  profitable  consumers,  and  would  cripple  the  company 
in  its  competition  for  such  lines  of  business  with  the  consequent 
result  that  higher  rates  for  all  consumers  would  obtain. 

Gas  Stdndar^, 

[6]  The  rate  under  consideration  is  conditioned  upon  the 
maintenance  of  an  average  standard  of  510  B.T.TJ.  instead  of 
the  previously  existing  standard  of  580  B.T.U.  This  lowering 
uf  B.T.U.  standard  was  necessitated  by  the  inability  of  the  com- 
pany to  secure  the  necessary  gas  materials  to  insure  a  continuous 
supply  of  gas  throughout  the  year. 

Mr.  Freeman  testified  as  to  the  proportions  of  coal  and  water 
gas  to  be  manufactured  as  follows : 

"Ifow,  under  holder  cost  and  under  the  second  column,  esti- 
mated 1920,  510  B.T.U.  gas  there  appears  the  figures  56.59 
cents  which  we,  in  the  gas  industry,  call  our  holder  cost.  In  a 
p:eneral  way,  by  holder  cost  we  mean  the  cost  of  the  materials 
and  the  cost  of  operation  of  making  that  gas  and  putting  i^  ir. 
thn  holder.  It  does  not  include  items  of  investment,  or  interest, 
or  depreciation,  or  unaccounted  for  gas,  or  distribution  expense, 
or  commercial  expense,  or  similar  items  but  it  just  means  the 
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actual  cost  of  the  gas  in  the  holder  for  materials  and  for  the 
operation  of  transforming  tliat  coal  and  oil  from  the  solid  state 
into  the  gaseous  state. 

In  order  to  arrive  at  this  figure  of  56.59  cents  it  is  necessary  to 
deteiTuine  what  the  cost,  the  holder  cost  of  coal  gas  would  be 
and  what  the  holder  cost  of  carburetted  water  gas  would  be.  In 
speaking  of  carburetted  water  gas  I  mean  water  gas  to  which 
has  been  added  oil.  In  the  strict  technical  sense  water  gas  does 
not  contain  oil.  Technically  water  gas  is  the  union  of  steam 
and  incandescent  carbonized  fuel  which  would  produce  a  lieat 
value  of  from  300  to  320  B.T.U.'s  per  cubic  foot,  dependiu^i; 
upon  the  amount  of  carbon  dioxide  in  the  water  gas  which  would 
he  reflected  by  the  class  of  fuel  used  and  the  degree  of  care ^  on 
the  part  of  the  operator  in  making  the  gas. 

Xow,  in  arriving  at  a  combined  holder  cost,  or  mixed  gas  cost, 
for  this  estimate  we  have  assimied  that  we  will  operate  the  ovens 
over  a  year's  period  at  an  average  of  600  tons  of  coal  per  day, 
and  that"  the  remaining  gas  necessary  to  make  up  the  total  quan- 
tity of  gas  required  by  the  demands  of  the  city  would  be  made 
up  by  a  carburetted  water  gas ;  so  that  we  have  to  determine  what 
r  oal  gas  would  be  over  an  average  time.  At  certain  parts  of  the 
year  tliey  may  be  more,  other  parts  of  the  year,  less;  but 
<;ver  an  average  time  we  have  determined  what  would  make  54 
])er  cent  of  coal  gas  and  46  per  cent  of  carburetted  water  gas. 

Xow,  coal  gas  will  have  580  B.T.U.'s  and  as  one  cubic  foot 
of  the  average  mixed  gas  will  contain  54  per  cent  of  the  coal  gas, 
there  will  be  imparted  in  the  mixed  gas  313  B.T.U/s  due  to  the 
coal  gas.  As  the  remaining  46  per  cent  of  mixed  gas  is  made  up 
of  carburetted  water  gas,  we  find  that  in  order  to  make  up  the 
510  B.T.U.'s  in  the  mixed  gas  the  carburetted  water  gas  will 
have  to  have  a  heat  value  of  420  H.T.II.'s." 

(Testimony,  Freeman,  pages  115  and  116.) 

The  maintenance  of  a  580  B.T.U.  standard  assuming  the  abil- 
ity of  the  Company  to  secure  the  necessary  materials  would  re- 
quire an  increase  of  13.2  cents  per  M  c.  f. 

(Testimony  Freenum,   page  318.) 

Aside  from  the  above  indicated   u(H*essities  of  the  situation 
the  company  is  of  the  belief  that  a  510  I».T.TT.  standard  of  gas 
wriild  subseiTe  the  iieneral  interest  of  its  consumers. 
IM  .K.1«21D. 
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Tt  is  CvStimatcd  that  less  than  5  per  cent  of  its  product  is  used 
for  illuniiiiating  purposes  in  open  flame  burners  and  that  the 
users  of  the  remaining  95  per  cent  of  the  gas  would  be  required 
to  pay  13.2  cents  more  per  M  c.  f.  for  gas  little  if  any  better 
for  their  purposes. 

The  testimony  shows  the  reduction  in  standard  to  have  been 
necessary  under  the  conditions  confronting  the  company. 

The  matter  of  a  resumption  of  the  old  or  some  other  standard 
may  be  brought  up  for  consideration  at  any  time  when  the  con- 
ditions may  warrant  it. 

The  Commission  after  full  hearing  and  mature  consideration 
of  the  evidence  and  exhibits  in  the  above  entitled  cases,  finds  that 
the  ^company  has  sustained  the  burden  of  proof  aa  to  the  neces- 
sity of  the  increased  rate  and  that  the  schedule  of  rates  as  filed  is 
just  and  reasonable  and  will  not  yield  more  than  sufficient  rev- 
enue to  provide  for  the  necessary  operating  expenses,  taxes,  de- 
preciation and  a  reasonable  return  upon  the  fair  rate-making 
value  of  the  property  of  the  Providence  Gas  Company,  and  it  is 
therefore 

Ordered,  Adjudged  and  Decreed:  That  the  complaints  of 
the  city  council  of  Providence  vs.  Providence  Gas  Company; 
city  council  of  Cranston  vs.  Providence  Gas  Company  and 
Frank  J.  Rivelli,  et  als.  vs.  Providence  Gas  Company  be  and  the 
same  are  hereby  denied  and  dismissed. 

Dated  this  14th  day  of  May,  A.  D.  1921. 

Public  Utilities  Commission  of  the  State  of  Rhode  Island, 
William  C.  Bliss,  Samuel  E.  Hudson,  and  Robert  F.  Rodman, 
Commissioners. 


TENNESSEE  RAIIiROAD  AND  PUBIilC  UTIIilTIES  COMMISSION. 

RE    CUMBERLAND    TELEPHONE    &    TELEGRAPH    COM- 
PANY. 

Rates  —  Reasonableness  —  Burden  of  proof, 

1.  A  telephone  company  applying  for  increased  rates  electing  to 
proceed  in  accordance  with  Rules  14,  15,  and  16  of  the  Tennessee  Rules 
and  Regulations,  assumes  the  burden  of  proof  to  justify  the  increase; 
and  it  becomes  incumbent  upon  the  company  to  establish,  to  the  sat- 
isfaction of  the  Commission,  the  value  of  the  property  of  the  company 
in  tlip  state  which  is  used  and  usable  for  the  service  of  the  public. 
P.r.R.in2lD. 
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Return  —  Operating  expensea  —  Com^nisttion  expense  —  Amortiza- 
timti, 

2.  A  utility  making  application  for  increase  in  rates  should  pay 
the  expenses  of  the  appraisal  which  may  be  charged  to  operating  ex- 
penses distributed  over  a  definite  period  of  time,  or  which,  in  the  discre- 
tion of  the  Commission,  may  be  amortized. 

Return  —  Reaaondbleness  —  Necessity  for  valuation. 

3.  Whenever  a  public  utility  seeks  to  increase  its  rates  an  ap- 
praisal should  be  made  by  the  Commission  and  a  proper  rate  basis  estab- 
lished before  granting  increases  in  rates,  and  the  company  should  not  be 
granted  *  increased  rates  upon  filing  a  bond  guaranteeing  reparation  in 
case  rates  are  held  to  be  excessive  as  to  a  valuation. 

[July  22,  1921.] 

Application  for  increase  in  rates;  application  denied  and 
valuation  ordered. 

By  the  Commission:  The  protestants,  in  their  motion,  ask 
that  an  appraisal  of  the  property  of  the  company  be  made  by 
the  Commission,  and  that  the  company  bear  the  expenses  of  the 
appraisal. 

Thereupon,  the  Cumberland  Telephone  &  Telegraph  Com- 
pany makes  a  motion  that  the  order  of  the  Commission,  suspend 
ing  the  proposed  schedule  of  rates  be  rescinded  and  that  the  said 
schedule  of  rates  shall  become  effective  on  and  after  August  1st, 
1921.  With  this  motion  is  coupled  the  request  that  the  company 
be  allowed,  if  the  Commission  shall  see  proper  to  require  it,  tn 
make  a  good  and  sufficient  bond,  obligating  the  company  to  re 
fund  any  excess  collected  by  it  under  the  new  rates,  if,  on  a  liiial 
licaring,  it  shall  fail  to  fully  justify  the  new  rates  proposed. 

Tn  answer  to  the  motion  of  the  protestants,  regarding  an  ap- 
praisal and  expenses  thereof,  the  company  offers  to  consent  to 
the  appraisal  and  pay  the  expenses  thereof  in  the  usual  manner 
required  by  the  Commission,  provided  thp.t  its  motions  shall  be 
allowed  by  the  Commission. 

The  company  filed  a  petition  before  this  board  on  April  18, 
1921,  presenting  its  application  for  increase  in  rates,  tolls, 
charges,  and  classifications  in  the  state  of  Tennessee,  which  peti- 
tion was  drawn  in  accord  with  the  practice  in  presenting  uses  for 
*  an  increase  in  rates.  The  company  did  not,  in  said  petition,  sp(i- 
citii-ally  ask  for  emergency  relief. 

On  May  17,  1921,  the  Commission  heard  the  ap})lica'tion  for 
a  continuance  made  by  various  municipalities  which  appeared 
in  the  record  as  defendants  in  this  case.    As  a  result  of  the  hear- 

P.U.R.1921D.  (^r\r\rf]f> 
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ing  and  discussion  the  Commission  granted  the  application  of 
the  complainant  to  be  allowed  to  amend  its  petition  so  as  to  pre- 
sent its  application  for  emergency  relief.  The  further  hearing 
of  the  case  was  then  postponed  until  July  18,  1921. 

On  May  31,  1921,  the  attorneys  of  the  company  filed  a  letter 
with  the  Commission  withdrawing  the  petition  previously  filed, 
and  on  the  same  date  filed  a  schedule  of  rates  providing  for  al- 
terations and  increases  of  the  present  rates,  tolls,  charges,  and 
classifications  which  would  become  effective  on  and  after  July  1, 
1921,  notice  of  this  latter  application  having  been  published  in 
the  local  newspapers  ill,  or  serving  the  various  towns  and  localities 
of  Tennessee  which  are  affected  by  the  changes  in  said  schedule 
once  a  week  for  three  consecutive  weeks  prior  to  July  1,  1921. 

This  procedure  was  in  accordance  with  Rules  14,  15,  and  IG 
of  the  rules  and  regulations  heretofore  prescribed  by  the  Com- 
mission. On  the  same  d&te  the  Commission  issued  an  order  sus- 
pending the  schedule  of  rates  filed  by  the  company  and  set  the 
case  for  hearing  as  heretofore  set  on  July  18,  1921.  In  the  or- 
der suspending  the  rates  the  company  was  directed  to  make  no 
changes  in  said  rates  or  charges  during  the  period  of  suspen- 
sion unless  by  special  permission  of  the  Commission. 

A  member  of  the  Commission  addressed  a  letter  to  the  attor- 
neys of  the  Commission  propounding  the  following  questions: 

(1)  "Did  the  telephone  company  have  a  legal  right  to  come 
before  the  Commission  in  Chambers  and  w-ithout  notice  to  par- 
ties interested  and  withdraw  the  former  petition  for  relief? 

(2)  After  withdrawing  the  petition  for  relief  can  the  tele- 
phone company  revive  the  case  by  filing  its  schedule  of  tariff 
showing  proposed  charges,  which  they  have  filed  in  accordance 
with  Rules  14,  15,  and  16  of  this  Commission  ? 

(3)  Can  the  telephone  company  file  its  tariff  covering  in- 
creases in  accordance  with  Rules  14,  15,  and  16  without  also 
filing  a  formal  bill  of  pleadings  or  petition?" 

The  reply  of  the  attorneys  was  as  follows: 

(1)  The  telephone  company  did  have  a  legal  right  to  appear 
1  cforo  the  Commission  at  Chambers  without  notice,  and  with-   . 
draw  its  petition  for  advanced  rates. 

The  ri^lit  of  any  suitor  to  withdraw  his  suit  in  whatsoever  ju- 
dicial tribunal  it  may  be,  before  hearing  and  judgment,  is  uni- 
versally recognized. 
p.r.n.i92iD. 
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(2)  After  withdrawing  its  petition,  Cumberland  Telephone 
&  Telegraph  Company  had  a  legal  right  to  file  with  the  Com- 
mission its  schedule  of  tariff  showing  its  proposed  charges  for 
services'  to  be  rendered. 

While  this  action  on  its  part  would  not  have  the  technical  legal 
effect  to  revive  the  action  therefore  pending  by  petition,  it  would 
have  the  effect  to  submit  to  the  Commission  for  its  determination 
tlie  necessity  for,  and  reasonableness  of,  the  proposed  rates. 

And,  on  the  entering  of  an  order  by  the  Commission  upon  its 
own  initiative,  suspending  the  operation  of  the  new  rates,  the 
case,  ipso  facto,  is  put  at  issue,  without  formal  pleadings  on 
either  side,  and  a  hearing  is  necessary  on  which  the*  utility  has 
the  burden  of  proof. 

(3)  This  inquiry  must  be  answered  in  the  affirmative. 

The  statutes  under  which  you  act  are  silent  upon  the  precise 
point  as  to  whether  or  not  a  public  utility  shall  file  a  formal 
pleading,  along  with  its  schedule  of  tariff  rates.  It,  therefore, 
follows  under  your  broad  and  comprehensive  powers  to  make 
rules  and  regulations  governing  all  proceedings  before  the  Com- 
mission, that  you  have  full  power  to  prescribe  when  and  under 
what  conditions  formal  pleadings  shall  be  filed. 

Your  present  rules  do  not  so  require,  hence  we  advise  you  that 
Cumberland  Telephone  &  Telegraph  Company  is  now  within  its 
legal  rights  in  asking  and  insisting  upon  its  new  schedule  of 
rates. 

However,  as  above  stated,  if  deemed  desirable,  it  is  within 
your  power  and  jurisdiction  so  to  amend  the  rules  as  to  require 
pleadings  to  be  filed  by  all  those  who  may  hereafter  seek  relief 
at  your  hands. 

Very  respectfully, 

Roberts  &  Cooper. 

[1]  The  Cumberland  Telephone  &  Telegraph  Company  hav- 
ing elected  to  proceed  in  accordance  with  Rules  14,  15,  and  16  of 
the  rules  and  regulations  in  such  cases  prescribed,  assumed  the 
burden  of  proof  to  justify  the  increases  and  alterations  as  set  out 
in  its  schedule  of  rates  filed  in  this  case.  It  thereupon  became 
incumbent  on  the  company  to  establish  to  the  satisfaction  of  the 
Commission  the  value  of  the  property  of  the  company  in  the 
P.U.R.ia2iD. 
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state  of  Tennessee  which  is  used  and  usable  for  the  service  of  the 
public. 

The  Commission  has  heretofore  held  in  the  cases  of  the  ^f em- 
phis  Street  Railway,  Nashville  Street  Railway,  Knoxville  Street 
Railway,  Knox\'ille  Gas  Company,  Nashville  Gas  &  Heating 
Company,  Jackson  Gas  Company,  and  the  Memphis  Gas  &  Elec- 
tric Company  that  the  property  of  a  utility  making  application 
for  an  increase  of  rates  should  first  be  valued  by  experts  selected 
by  the  Commission  for  that  purpose.  In  all  of  the  above  men- 
tioned cases  valuations  have  been  made  as  prerequisite  to  the 
granting  of  increases  in  rates.  In  every  instance  the  expenses  of 
the  appraisal  have  been  borne  by  the  utility  making  the  applica- 
tion and  in  every  instance  those  resisting  the  increase  in  rates 
have  been  granted  the  right  to  select  an  appraiser  to  act  in  con- 
junction with  the  appraiser  appointed  by  the  Commission  and 
the  appraiser  selected  by  the  company  provided  they  should  pay 
the  costs  of  their  own  appraiser. 

[2]  The  Commission  has  held  that  a  utility  making  appli- 
cation for  increase  in  rates  should  pay  the  expenses  of  the  ap- 
praisal which  may  be  charged  to  operating  expenses  distributing 
over  a  definite  period  of  time,  or  in  the  discretion  of  the  Com- 
mission may  be  amortized. 

In  this  case  the  defendants  are  insisting  that  the  same  rule 
heretofore  established  by  the  Commission  in  such  cases  shall  be 
applied  in  this  case.  The  Commission  will  follow  the  precedent 
it  has  established  in  the  aforementioned  cases  and  enter  an  order 
in  the  case  similar  to  those  entered  in  said  case. 

[3]  Section  4,  subsection  (B)  chapter  49  of  the  Public  Acts 
of  1919  empowered  the  Commission  to  appraise  and  value  the 
property  of  any  public  utility  as  herein  defined  whenever  in  the 
judgment  of  said  Commission  it  shall  be  necessary  so  to  do  for 
the  purpose  of  carrying  out  any  of  the  provisions  of  this  act. 

It  has  been  and  is  the  judgment  of  the  Commission  that 
xvhenever  a  public  utility  seeks  to  increase  its  rates  the  spirit 
and  purpose  of  the  statute  requires  that  an  appraisal  be  made  by 
the  Commission  and  a  proper  rate  base  established  before  grant- 
ing increase  in  rates.  In  cases  where  emergency  relief  has  been 
granted,  the  increase  has  been  limited  so  that  the  revenues  of  the 
company  will  be  sufficient  to  prevent  it  from  defaulting  on  the 
P.U.R.1921D. 
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interest  on  its  bonds  and  thereby  avoid  receivership.  In  all 
cases  where  temporary  increases  in  rates  are  allowed,  an  ap- 
jiraisal  was  ordered  and  a  proper  rate  base  fixed  before  attempt- 
ing to  readjust  the  rates. 

The  telephone  company  instead  of  asking  for  emergency  relief 
takes  the  position  that  on  a  prima  facie  and  ex  parte  showing  it 
is  entitled  to  an  order  permitting  it  to  inaugtirate  the  schedule  ot 
rates  proposed  in  this  proceeding,  without  waiting  for  a  coni- 
}>Iete  investigation  of  the  records  of  the  company  and  its  methods 
of  operation. 

The  company  insists  that  it  will  suffer  irreparable  injury  if 
the  Commission  should  pursue  its  usual  method  in  dealing  with 
such  cases,  and  it  offers  to  make  a  good  and  sufficient  bond  re- 
quiring it  to  refund  to  telephone  patrons  any  excess  it  might 
collect  on  new  rates,  tolls  and  charges  in  the  event  that  it  should, 
upon  the  full  hearing  and  investigation,  fail  to  justify  said  rates. 

As  the  Commission  understands  the  law  it  would  not  be  war- 
ranted in  issuing  such  an  order,  or  in  the  acceptance  of  such  a 
bond.  The  Commission  is  unwilling  to  accept  an  ex  parte  valua- 
tion made  by  the  company's  expert,  with  a  partial,  hasty,  and  in- 
complete investigation  of  the  books  and  records  of  the  company. 
The  acceptance  of  a  refunding  bond  conditioned  as  proposed  by 
the  company  does  not  commend  itself  to  the  Commission  as 
either  a  proper  or  just  policy  to  pursue  in  such  cases. 

In  view  of  the  fact  that  there  are  many,  many  thousand  of 
patrons  of  the  telephone  company  in  this  state  it  would  be  a 
Herculean  task  to  take  up  and  follow  through  the  books  of  the 
company  all  the  transactions  with  a  view  of  refunding  to  each 
individual  the  excess  which  he  may  have  paid  in  each  particular 
transaction  with  the  company.  When  the  case  shall  have  finally 
been  completed  so  that  an  order  could  iss"e,  thousands  of  those 
who  might  have  paid  the  excess  charges  would  have  died,  moved 
away  or  failed  to  keep  in  touch  with  the  detailed  operations  of 
the  company. 

The  Commission  does  not  look  with  favor  on  this  suggestion 
and  will  decline  to  enter  such  an  order. 

The  statement  of  the  company  as  to  its  financial  needs  and  as 
to  the  inadequacy  of  its  rates  are  not  new  to  the  Commission. 
On  October  13,  1919  this  Commission  granted  the  petition  of 
P.U.R.1921D. 
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the  company,  with  slight 'modifications,  to  be  permitted  to  eoii- 
tinne  to  collect  rates,  tolls,  and  charges  with  classifications  as 
fixed  by  the  President  of  the  United  States  under  authority  of 
an  Act  of  Congress  passed  during  the  war  period.  The  com- 
pany theh  represented  that  its  revenues  were  insufficient  to  meet 
its  financial  requirements  and  if  this  fact  be  true,  it  has  been 
knovvTi  to  the  company  at  least  ever  since  that  time.  The  com- 
pany has  been  cognizant  of  the  existence  of  the  Commission  and 
of  its  right  to  petition  the  Commission  for  relief  at  any  time. 

The  objection  of  the  company  to  delaying  this  proceeding  until 
an  appraisal  can  be  made  after  a  full  and  complete  investigation 
of  its  books  and  its  operations,  does  not  appear  to  be  well 
founded.  It  might  have  applied  for  emergency  relief  to  be  fol- 
lowed by  an  appraisal,  or  it  might  have  applied  for  an  increase 
in  its  rates  without  asking  for  emergency  relief.  The  company 
selected  its  own  time  for  filing  its  petition  and  selected  its  own 
method  of  presenting  its  case.  The  Commission  has  at  all  times 
been  ready  to  hear  any  complaint  the  company  might  have  seen 
proper  to  make,  and  to  deal  with  it  in  the  usual  manner.  If 
there  has  been  any  neglect  to  make  application  at  the  proper 
time,  or  in  the  proper  manner,  the  fault  rests  with  the  company 
rather  than  w^ith  the  Commission. 

In  view  of  the  fact  that  all  of  the  expenses  of  an  investigation 
and  appraisal  of  the  property,  as  well  as  all  the  expenses  which 
the  company  has  already  incurred  in  this  case,  must  be  borne  by 
the  users  of  the  telephone  in  the  state  of  Tennessee,  the  Commis- 
sion does  not  think  that  the  company  has  any  right  to  make  its 
agreement  to  pay  the  cost  of  an  appraisal  depend  iqwu  the  deci- 
sion of  the  Commission  in  its  pending  motion. 

We  understand  that  the  fund  collected  from  the  public  utili- 
ties for  the  use  of  the  Commission  is  a  fund  to  be  used  in  provid- 
ing for  supervision,  investigation  and  regulations,  and  was  as- 
signed or  expected  to  be  used  in  paying  the  cost  of  an  appraisal 
in  any  case. 

This  opinion  will  be  followed  by  an  order  carrying  it  into 
effect. 

P.U.R.1921D. 
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ABAKDONMENT  OF  8EBVI0E. 

Illegal  suspension  of  service  as  bar  to  transfer  of  permit  to  operate 

stage  line,  see  Gebthtcates  of  Conveniekoe  and  Necessiit,  S. 
Generally,  see  Service,  19-21. 

ABHORMAI.  ECONOMIC  CONDITIONS. 

Fair  value  not  to  be  based  upon  abnormally  high  prices,  see  Valuation, 

3. 
Reproduction  cost  based  upon  abnormal  prices  as  measure  of  value,  see 

Valuation,  6. 
Unit  prices  under  abnormal  economic  conditions  as  no  basis  of  return, 

see  Valuation,  8. 
Unit  prices  in  a  reproduction  cost  valuation,  see  Valuation,  14-17,  19. 

ABUSIVE  lANGUAGE. 

Use  of  abusive  language  as  a  ground  for  discontinuing  telephone  serv- 
ice,  see  Service,  20. 

ACCIDENTS. 

No  bonus  for  efficiency  in  the  operation  of  an  electric  utility,  see  Return, 
30,  31. 

ACCOUNTING. 

•^        Consideration  of  interest  on  a  depreciation  reserve,  see  Deprexhation,  14. 

Clearing  sinking  fund  reserve  into  the  depreciation  reserve  account,  see 
Depreciation,  15. 

Arbitrary  account  set  aside  annually  as  a  reserve  for  promotion  of  busi- 
ness, see  Return,  18. 

1.  General  order  of  the  Massachusetts  Department  of  Public  Utilities 
prescribing  a  redassiflcation  of  accounts  of  gas  and  electrical  companies. 
Re  Reclassification  of  Accounts  of  Gas  &  Electric  Companies  (Mass.)  385. 

2.  Depreciation  reserve  under  the  system  of  accounts  prescribed  by  the 
New  Jersey  Commission,  is  properly  chargeable  only  with  the  original  cost 
of  the  property  retired  less  salvage  plus  the  cost  of  removal  thereof  if 
known,  or  with  the  best  estimate  of  original  cost  that  the  engineers  and  au- 
ditors of  the  company  can  make.    Re  Public  Service  R.  Co.  (N.  J.)  503. 

ACCRI7XB  DEPRECIATION. 

Generally,  see  Depreciation. 

As  an  element  to  be  considered  in  fbdng  fair  value,  see  Valuation,  4, 
26-30. 
P.U.R.1921D.  55  M5 
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ABBITIONS  AND  BETTERMENTS. 

Value  of  combined  utility  ascertained  by  adding  additions  to  prerioiu 

valuation,  gee  Valuation,  2. 
Accrued  depreciation  of  additions  to  property,  see  VALUATioir,  28. 
Contemplated  improvements  as  part  of  rate  base,  see  VALUATioir,  42. 

ADEQUACY  OF  SERVICE. 

Increased  rates  to  improve  service  conditions,  see  Ketubn,  64i 

ADVANCE  PAYMENT. 

Advance  payment  of  exchange  rates  and  rural  party  line  rates,  see  Pay- 
ment, 6. 

ADVISORY  POWERS. 

Scope  of  Commission  powers  as  consultant  of  a  municipal  plant,  see 
Commissions,  3. 

ALLOCATION. 

See  Affortionment. 

ALTERNATING  CURRENT. 

Change  from  direct  to  alternating  current  as  it  affects  extensions  of 

service,  see  Service,  9. 
Burden  of  cost  of  changing  from  direct  to  alternating  current  meter,  eee 

Service,  22. 

AMORTIZATION. 

See  also  Depreciation. 

Amortization  of  Commission  expenses,  see  Rjetubh,  1^17. 

ANNUAL  DEPRECIATION. 

See  Depreciation. 

APPEAL  AND  REVIEW. 

Commission  power  as  legislative  rather  than  judicial,  see  Cebtiobabi. 

1.  In  two  actions  brought  to  enjoin  defendant  utility  companies  from 
putting  into  elTect  certain  surcharges  upon  their  rates  for  electriciiy,  gas, 
and  heat,  which  surcharges  purport  to  be  authorized  by  orders  of  the  Board 
of  Railroad  Commissioners,  the  complaints  attack  the  validity  of  the  orders 
of  the  Commissioners  on  the  ground  that  the  purported  orders  reflect  the  in- 
dividual action  of  two  members  of  the  Board  rather  than  the  action  of  the 
Commission  as  a  body.  The  pleadings  frame  issues  of  fact  concerning  the 
manner  in  which  the  action  resulting  in  the  purported  orders  was  taken. 
Upon  orders  to  show  cause  the  trial  court  granted  injunctions  against  the 
surcharges,  but  subsequently  superseded  the  injxinctioBS  and  alk>wed  de- 
fendants to  collect  the  surcharges,  requiring  them  to  give  bonds  conditioned 
tor  repayment  in  case  the  injunctional  orders  be  held  on  appeal  to  have  been 
^v^ongfully  issued.  It  is  held:  The  action  of  the  trial  courts  both  in  grant* 
P.U.R.1921D. 
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ing  the  injunction  pendente  lite,  and  in  subsequently  pennltting  tbe  sur- 
charges to  be  collected,  involved  the  exercise  of  discretion  and  created  a 
status  for  the  parties  to  the  litigation  which  will  not  be  disturbed  on  appeal 
unless  the  discretion  was  abused.  State  ex  reL  Lemke  v.  Union  Light,  Heat 
&  P.  Co.  (N.  D.  Sup.  Ct.)  662. 

2.  When  the  action  of  district  judges  in  superseding  injunctions  pen* 
dente  lite  has  created  a  status  which,  in  view  of  the  uncertainty  of  the  out- 
come of  the  trials  on  the  merits,  should  not  be  disturbed,  the  defendants 
should  be  given  an  opportunity  to  continue  the  status  so  created  by  giving 
security  for  the  repayment  of  surcharges  pending  the  determination  of  the 
litigation,  in  default  of  which  the  orders  appealed  from  should  be  affirmed. 
State  ex  rel.  Lemke  v.  Union  Light,  Heat  &  P.  Cow  (N.  D.  Sup.  Ct.)  662. 

3.  A  contention  fully  considered  and  answered  adversely  to  appellant  in 
a  former  hearing,  is  not  subject  to  review  on  appeal.  Clifton  Forge  v.  Vir- 
ginia-Western Power  Co.  (Va.  Sup.  Ct.  App.)  67.      ^ 

APPLIANCES. 

Sale  of  appliances  as  a  by-product  of  a  gas  business,  see  ViXUATiON,  60. 

APPORTIONHENT. 

Allocation  of  investment  in  transmission  line,  see  Retubn,  76, 

Annotation  on  apportionment,  p.  260. 
Annotation  on  apportionment  of  railroad  expenses,  p.  260. 
Annotation  on  apportionment  of  street  railway  expenses,  p.  26L 
Annotation  on  apportionment  of  telephone  expenses,  p.  261. 
Annotation  on  apportionment  of  expenses  of  dual  service  utilities^  p.  261* 

1.  The  cost,  maintenance,  and  operation  of  a  transcontinental  toll  line 
property  should  not  be  charged  against  the  subscribers  in  one  state  in  pro* 
portion  to  mileage  income,  but  according  to  the  ratio  between  the  state's  toll 
traffic  aind  the  total  traffic  of  the  line.    Re  Western  U.  Teleg.  Ca  (Nev.)  252. 

2.  The  New  York  Commission  apportioned  equally,  between  the  gas  and 
electric  departments  of  a  combined  utility,  the  value  of  a  storehouse  and  the 
land  upon  which  it  stood.  Customers  v.  Cohoes  Power  &  Light  Corp.  (N.  Y. 
2d  Dist)  421. 

3.  The  New  York  Commission  apportioned  equally  between  a  gas  and 
electric  department  of  a  combined  utility,  the  value  of  office  building,  garage, 
laboratory  building,  etc.,  in  use  by  both  departments.  Customers  v.  Cohoes 
Power  k  Light  Corp.  (N.  Y.  2d  Dist.)  421. 

4.  An  interurban  system  granting  free  transfers  to  city  lines  was 
charged  $16,000  per  annum  based  upon  a  3-cent  transfer,  and  this  amount 
was  credited  to  the  city  line.    Re  Virginia  R.  &  Power  Co.  (Va.)  268. 

APPBECIATIOir. 

Appreciation  in  value,  see  Valvatioiv,  25. 

ASSIOMMENT. 

Assignment  of  operative  rights  under  a  certificate  of  convenience  and 
necessity,  see  Ckrtiiioatxb  ov  Converisncb  and  Neckssitt,  1-3. 
P.U.R.1921D. 
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AITTOMOBIUBS. 

Application  for  transfer  of  operative  rights,  see  Cebtificatbs  aw  Con- 
venience AND  Necessity,  1-3. 

Disobedience  of  Commission  order  as  bar  to  certificate  to  operate  stage 
line,  see  Cekth'icates  of  Convenience  and  Necessitt,  4. 

Materiality  of  evidence  in  a  proceeding  to  secure  a  certificate  of  con- 
venience  and  necessity,  see  Certificates  of  Conveniencb  and  Ne- 
cessity, 6. 

Evidence  required  to  warrant  permit  to  furnish  additional  service,  see 
Certificates  of  Convenience  and  Necessity,  6. 

Lack  of  Commission  power  to  issue  restraining  order,  see  Commissions, 
6. 

Power  of  a  regulatory  authority  to  order  additional  service,  see  Monop- 
oly and  Competition,  1. 

Restriction  of  jitney  competition  with  a  street  railway,  see  Monopoly 
AND  Competition,  4. 

Motor  trucks  for  short  haul  freight  transportation,  see  Monopoly,  and 

COMtEl'ITION,  5. 

Person  operating  an  auto  freight  service  as  a  common  carrier,  see  Pub- 
lic Utilities,  5. 

Discussion  of  jitneys  and  their  relation  to  street  railway  traffic,  p.  234. 

Statement  that  jitneys,  under  the  most  favorable  conditions  and  under 
the  strictest  regulations,  are  not  a  suitable  or  satisfactory  meauB  of  city 
transportation,  p.  771. 

1.  The  law  governing  the  operation  of  automobile  stage  lines  does  not 
give  a  person  without  a  certificate  of  convenience  any  more  right  to  trans- 
port truck  loads  than  it  does  to  transport  smaller  quantities.  Be  Jones 
(Cal.)  684. 

2.  Under  the  Indiana  statute,  the  regulation  of  jitneys  is  within  tlie 
jurisdiction  of  the  city  police  powers,  and  the  Commission  has  no  authority 
over  such  carriers.    Re  Indianapolis  Street  R.  Co.  (Ind.)  210. 

3.  Rules  for  the  regulation  of  automobiles  and  jitney  busses  operating 
as  common  cariers  in  the  state  of  Maryland.  Re  Regulation  of  Automobiles 
(Md.)  505. 

4.  A  special  arrangement  by  which  passengers  of  an  auto  bus  line  are 
current  members  of  a  "community  auto  club,"  the  qualification  for  which  is 
the  payment  of  $1,  upon  which  the  members  receive  seven  tickets  as  a  gift,  is 
in  the  nature  of  a  subterfuge  and  does  not  alter  the  service  of  the  auto  bus 
line  as  a  common  carrier.    Lehigh  Valley  Transit  Co.  v.  Bauder  (Pa.)  404. 

AITTO  STAGE  UmS. 

See  Automobiles. 

BALLOONS. 

Amortization  of  damage  caused  to  transmission  line  by  an  anay  baUoon, 
see  Retubn,  44. 

BASIS. 

Basis  upon  which  return  Is  to  be  computed,  see  Retubk,  1-6. 
P.U.R.1921D. 
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BZZX8. 

Conditions  precedent  to  discontinuing  service  for  nonpayment,  see  Pay- 
ment, 1. 
Payment  of  bills  for  public  utility  service,  see  Payment,  L 

BLOCK  RATES. 

Reasonableness  of  a  block  sdiedule  for  gas,  see  Rates,  35. 

BOABD  OF  BAIUtOAD  COMMISSIONEB8. 

See  Commissions. 

•BOAT  SERVICE. 

Consideration  of  destructive  ooapetition  in  operation  of  a  boat  com- 
pany  at  a  loss,  see  Return,  58. 

BOND  DISCOUNT. 

Bond  discount  as  an  element  to  be  considered  In  an  original  cost  valuir 
tion,  see  Valuation,  13. 

BONDS. 

See  Secubity  Issues. 

BONUS. 

No  bonus  for  efficiency  in  the  operation  of  an  electric  utility,  see  Bsnnuff 
68. 

BOOK  VALUE  OR  COST. 

Ascertainment  of  book  cost,  see  Valuation,  21. 

BOOTHS. 

Regulations  regarding  public  telephone  booths,  see  Service,  20. 

BREAKDOWN  SERVICE. 

See  also  Standby  Equipment. 

Refrigerating  plant  to  bear  cost  of  installing  extra  cable  to  be  used  in 
case  of  breakdown,  see  Discbiuination,  10. 

BRITISH  THERMAI.  UNIT. 

Standards  for  gas  service,  see  Service,  23,  24. 

BROKERAGE. 

Allowance  for  brokerage  in  a  street  railway  valuation,  see  VALUATioif, 
41. 

BUII.DINGS. 

Apportionment  of  the  value  of  storehouse  and  land  between  gas  and 
electric  departments,  see  Afpobtionmsnt,  2. 

BURDEN  OF  PROOF. 

Burden  of  proof  as  to  reasonableness  of  rates,  see  Rates,  13,  17. 
Excessive  past  dividends  as  they  affect  right  to  increased  rates,  see 
Return,  72. 
P.U.R.1921D 
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CALORIFIO  VAI.UE. 

Standards  for  gas  service,  see  Sebvioe;  23,  24. 

CAPITAI.. 

See  also  Security  Issxtes. 

Attraction  of  capital  as  an  element  to  be  considered  in  determining  : 

sonablenesB  of  return,  see  RbtubNi  59-61. 
Requirement  of  deposit  before  making  extension,  as  an  enforced  loan  to 

the  company,  see  Sekvxcb,  17. 
CSiarges  to  capital,  see  Vai^uation,  42, 

CASK  FARES. 

Gonaideration  of  cash  and  ticket  fares,  see  Rates,  42-46. 

CERTIFICATES  OF  CONVENIENCE  AND  NECESSITY. 

Necessity  of  certificate  of  convenience  to  transport  truck  loads  by  au- 
tomobile, see  Automobiles,  1. 

"Community  auto  club"  as  a  subterfuge  to  change  character  of  auto 
bus  lines,  see  Automobiles,  4. 

Lack  of  Commission  power  to  issue  restraining  order,  see  GoMMXSSioxrs, 
6. 

1.  An  assignment  of  operative  rights  by  the  operator  of  an  auto  stage, 
is  illegal  and  void  without  the  authorization  of  the  Railroad  Commission.  Re 
California  National  Bank  (Cal.)  486. 

2.  An  application  for  the  transfer  of  operative  rights  is  insufficient  with- 
out Die  signature  of  the  owner  of  such  rights.  Re  California  National  Bank 
(Cal.)  486. 

3.  The  transfer  of  a  permit  to  operate  an  automobile  stage  line  was  re- 
fused and  permit  was  indefinitely  suspended  where  it  was  shown  that  service 
had  been  arbitrarily  discontinued.    Re  California  National  Bank  (Cal.)  486. 

4.  A  certificate  to  operate  an  automobile  stage  line  was  denied  when  it 
was  shown  that  the  applicant  had  been  operating  in  violation  of  the  law  and 
had  continued  to  do  bo  after  the  Conunission  ordered  the  discontinuance  of 
such  service.    Re  Jones   (Cal.)   684. 

6.  Objection  that  an  auto  bus  line  was  a  detriment  to  the  highway,  paid 
but  little  if  any  taxes,  and  would  quite  often  be  unable  to  operate  during 
stormy  weather,  is  not  material  in  an  application  for  a  certificate  of  con- 
venience  and  necessity.    Re  Donovan  (Colo.)  488. 

6.  It  is  not  required  that  an  applicant  for  a  certificate  of  convenience 
show  such  a  condition  to  exist  as  makes  additional  service  indispensable  to 
the  necessity  of  the  public,  but  merely  that  a  reasonable  necessity  exists  as 
will  add  to  the  convenience  of  the  public.    Re  Donovan  (Colo.)  488. 

CERTIORABI. 

1.  A  Commission's  power  to  regulate  and  establish  rates  is  legislative 
rather  than  judicial  and  is  not  subject  to  review  by  a  writ  of  certiorari. 
D^iovanni  v.  Public  Service  Commission   (Nev.  Sup.  Ct.)   131. 

2.  An  order  of  the  Commission  making  a  rate  schedule  retroactive  is  not 
reviewable  by  writ  of  certiorari,  since  such  action  is  not  judicial  but  legisla* 
lative.    Degiovanni  v.  Public  Service  Commission  (Nev.  Sup.  Ct.)  131. 
P.U.R.1921D. 
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CHARTERS. 

A  ciharter  provision  as  a  test  of  public  serrice  status  of  a  company,  see 

PUSUO  UTILITIX8,  3. 

cisAmanoATiojM. 

General  order  prescribing  reclassification  of  aocounta  of  gas  and  eleo- 
trical  companies,  see  Aocx>T7NTIno,  1« 

COAI.. 

Basis  for  estimating  cost  of  coal  for  a  street  railway,  see  Bxtctbn,  36. 
Estimate  of  gas  production  per  pound  of  coal  carbonized,  see  Retubn,  48. 

COAI.  CXJLirSES. 

Goal  clause  in  electric  rate  schedule  as  affected  by  thermal  efficiency,  see 

Rates,  33. 
Consideration  of  a  sliding  scale  for  electric  rates,  see  Raxw.  84s. 

COXB. 

Higher  rates  to  compensate  for  low  estimate  of  operating  costs  and  high 
estimate  of  return  from  the  sale  of  residual  coke^  see  Rates,  86. 

COXJLECTION. 

Advance  payment  of  exchange  rates  and  rural  party  line  rates,  see  Pat- 

KENT,  6. 

COMBOBROZf* 

See  Intsbstatb  Ooicmebgk. 

COMMEROIAI.  BUSIMESS. 

Sale  of  gas  appliances  as  a  by-product  of  business,  see  VALUATiozf,  60. 

COMMISSIONS. 

Necessity  of  certificate  of  convenience  to  transport  truck  loads  by  auto- 
mobile, see  Automobiles,  1. 
Regulation  of  jitneys  as  within  city  police  powers,  see  Automobiles,  2. 
''Ckimmunity  auto  club"  as  a  subterfuge  to  change  character  of  auto  bus 

lines,  see  Automobiles,  4. 
Kecessity  for  Commission  sanction  of  assignment  of  operative  rights,  see 

Cebtificates  of  Convenience  and  Necessity,  1, 
'  Disobedience  of  Conmiission  order  as  bar  to  assignment  of  certificate  to 

operate  automobile  stage  line,  see  Certiticates  of  Convenience  and 

Necessitt,  4. 
Commission  power  as  legislative  rather  than  judicial,  see  Cebtiosabi. 
Order  of  Commission  making  a  rate  schedule  retroactive  as  not  review- 

able  by  writ  of  certiorari,  see  Cebtiobabi. 
Lack  of  Commission  power  to  order  or  otherwise  direct  a  consolidation  of 

street  railway  properties,  see  Consolidation,  Meboeb,  and  Sale,  1. 
Who  should  bear  cost  of  unauthorized  railroad  crossing,  see  Cbossinos, 

1,  2. 
Hearing  dispensed  with  to  avoid  delay,  see  Heabinos,  1. 
P.U.R.1921D. 
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COMMISSION&— continued. 

Power  of  regulatory  authority  to  order  additional  service,  eee  Monopolt 

AND  COMPOTmON,  1. 

CommiBBion  jurisdiction  over  extensions  by  a  mimicipal  water  plant  rai- 
der ing  service  beyond  the  city  boundaries,  see  Mukicipai,  Plaxtb,  1. 

Rules  governing  return  of  deposits  as  within  company's  discretion,  see 
Payment,  2. 

Power  of  Commission  to  determine  whether  company  is  rendering  pub- 
lic service,  see  Public  Utilities,  1. 

Person  operating  an  auto  freight  service  as  a  common  carrier,  see  Pub- 
lic Utilities,  6. 

Jurisdiction,  powers,  and  duties  of  Ck)mmisBions  with  respect  to  rates, 
see  Rates,  4-10. 

Refund  for  excessive  natural  gas  rates  without  a  Commission  order,  see 
Reparation,  1. 

Commission  expenses  chargeable  to  operation,  see  Retubn,  14-18. 

Commission  to  take  into  consideration  the  normal  advance  in  values,  see 
Return,  37. 

Disobedience  of  Commission  order  regarding  the  maintenance  of  a  de- 
preciation reserve  as  a  bar  to  increased  rates,  see  Return,  65. 

Undue  expansion  as  bar  to  increased  rates,  although  Commission  author- 
ized such  expansion,  see  Return,  56. 

Power  of  Commission  to  exercise  discretion  as  to  whether  or  not  the  pur- 
chase of  property  by  a  public  utility  is  judicious  and  proper,  see 
Security  Issues,  2. 

Jurisdiction  and  powers  of  Commissions  over  service,  see  Sebvigb,  1-6. 

Federal  court  injunction  as  to  rates  considered  with  its  effect  upon  Com- 
mission pow^er  over  service,  see  Service,  3. 

Public  interest  in  telephone  business  warranting  regulation  by  public 
authority,  see  Telephones,  1. 

Valuation  for  municipal  purchase  made  as  of  the  date  upon  which  ap- 
plication was  filed  with  Commission,  see  Valuation,  12. 

Annotation  on  Commission  jurisdiction,  p.  125. 

Annotation  on  Commissions,  p.  125. 

Annotation  on  Commission  jurisdiction  in  general,  p.  380. 

Annotation  on  power  of  Commissions  to  interpret  laws,  p.  381. 

Annotation  on  Commission  jurisdiction  over  service,  p.  381. 

Annotation  on  Cominission  jurisdiction  over  highways  and  crossings,  p. 
381. 

Discussion  of  the  power  of  the  New  York  Commission  to  grant  tem- 
porary relief  to  a  telephone  utility  in  view  of  a  pending  ^bill  reorganizing 
the  Public  Service  Commission,  p.  28. 

Discussion  of  the  advantages  of  an  independent  investigation  effected 
by  Commission  experts,  p.  707. 

1.  The  Illinois  Commission  has  no  jurisdiction  to  require  the  payment  of 
claims  for  loss  or  damage  to  goods  in  a  storehouse.  Dwyer  v.  North  Shore 
Fireproof  Storage  Co.   (111.)   791. 

2.  The  Indiana  Commission  has  no  jurisdiction  to  authorize  an  agent 
to  examine  the  books  or  property  of  a  public  utility  when  such  agent  is  not 
of  the  Commission's  staff.    Re  Indiana  &  M.  Electric  Co.  (Ind.)  115. 
P.U.R.1921D. 
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COMMISSIONS— <50»«wtterf. 

3.  The  Michigan  Commission  should  not  act  in  an  advisory  capacity  as 
a  consulting  engineer  in  the  preparation  of  plans,  surveys,  and  reports  in 
relation  to  the  physical  property  of  a  municipal  utility,  except  in  relation 
to  the  operation  of  plants  already  built  and  in  operation.  Re  Manchester 
(Mich.)   516. 

4.  The  Board  of  Railroad  Commissioners  is  a  public  body  and  can  only 
act  as  a  Board.  While  the  questions  before  it  may  be  decided  by  a  major- 
ity vote  (§  601,  Comp.  Laws  1913),  it  is  a  prerequisite  to  valid  Board  ac- 
tion that  each  member  shall  have  reasonable  opportunity  to  offer  his  coun- 
Fel  and  judgment  to  the  other  members,  and  to  this  end  it  is  required  either 
that  action  be  taken  at  regular  meetings  or  at  a  meeting  of  which  each 
member  is  advised  and  given  reasonable  opportunity  to  attend.  State  ex  rel. 
Lcmke  v.  Union  Light,  Heat  &  P.  Co.  (N.  D.  Sup.  Ct.)  662. 

5.  The  Utah  Commission  is  without  power  to  issue  an  order  restrain- 
ing the  operation  of  a  bus  line  not  possessing  a  c^tiflcate  of  convenience 
and  necessity.    Paulos  v.  Radebaugh  (Utah)  377. 

6.  A  complainant  seeking  the  suspension  of  rates  is  not  injured  by  the 
failure  of  the  Commission  to  investigate  and  change  such  rates,  since  there  is 
ample  opportunity  to  be  heard  as  to  the  justness  and  reasonableness  of  the 
rates  charged.  Clifton  Forge  v.  VirginiapWestem  Power  Co.  (Va.  Sup.  Ct. 
App.)  67. 

COMMON  CARRIEB8. 

See  AtJTOMOBnjBB;  Inibbubbait  Railways;  Railboads;  Stbkbt  Rail- 
ways. 

COMPARISON  OF  RATB8. 

Comparison  of  rates  as  factor  to  be  considered  in  determining  reasonable- 
ness, see  Ratbb,  15. 

COMPETITION. 

See  Monopoly  Aim  CoMPErrrioir. 

CONSI.irSIVENES8  OF  FINDINGS. 

Conclusiveness  of  findings,  see  Appeal  and  Review. 

CONDEMNATION  PROCEEDING. 

Ascertainment  of  value  for  municipal  purchase,  see  Valuation,  12. 

CONFISCATION. 

Consideration  of  the  character  of  service  rendered  In  determining  wheth- 
er a  rate  is  just  and  reasonable,  as  no  violation  of  Constitution,  see 
Constitutional  Law,  1. 

Lack  of  municipal  power  to  enforce  confiscatory,  rates,  see  Constitution- 
al Law,  2. 

Jurisdiction  of  Federal  district  court  to  enjoin  a  municipality  from  en- 
forcing confiscatory  rates,  see  Injunction,  1. 

Grounds  for  granting  injunction  against  the  collection  of  rates  estab- 
lished under  legislative  sanction,  see  Injunction,  2. 
P.U.R.1921D. 
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FranchiBe  fixing  confiBcatory  rates  as  no  contract  abridging  power  of 

Commission,  see  Ratks,  10. 
Consideration  of  confiscation  in  determining  a  proper  return,  see  BETcnuf, 
112,  113. 

CONHECTION. 

Burden  of  cost  of  installing  a  water  connection  between  mains  and  prop- 
erty line,  see  Sebvice,  12. 

GONSOIJBATION,  MERGER,  AND  8AIJ5. 

Consolidation  of  street  railway  properties  as  it  affects  franchise  govern- 
ing  rates,  see  Rates,  30. 

1.  The  Washington  Commission  has  no  power  to  order  or  otherwise  di- 
rect a  consolidation  of  street  railway  properties.  Spokane  v.  Washington 
Water  Power  Co.  (Wash.)  762. 

CONSTITUTIONAI.  I^W. 

Jurisdiction  of  Federal  district  court  to  enjoin  a  municipality  from  en- 
forcing confiscatory  street  railway  rates,  see  iMJUifonoir,  1. 

Grounds  for  granting  injunction  against  the  collection  of  rates  estab- 
lished under  legislative  sanction,  sec  Injunction,  2. 

Change  in  Constitution  as  it  affects  franchise  fixing  street  railway  rates, 
see  Rates,  28. 

Constitutionality  of  an  ordinance  comt»elling  a  company  to  fumiah  gas 
to  small  consumers  at  less  than  cost,  see  Return,  81. 

1.  The  fact  that  a  Commission  considered  the  character  of  service  ren* 
dered  to  the  public  in  determining  that  a  proposed  increase  in  fare  was  tm- 
juat  and  unreasonable,  does  not  violate  the  New  Jersey  Constitution  and  the 
Constitution  of  the  United  States  in  that  it  takes  the  property  of  the  rail- 
way for  public  use  without  just  compensation.  New  Jersey  Central  Traction 
Co.  V.  Public  Utility  Comrs.   (N.  J.  Sup.  Ct.)  391. 

2.  The  right  of  a  municipality  to  regulate  rates  gives  such  municipality 
no  power  to  violate  the  Constitution  by  enforcing  a  confiscatory  rat^.  San 
Antonio  v.  San  Antonio  Public  Service  Co.  (U.  S.  Sup.  Ct.)  412. 

CONSTRITCTION. 

Construction  of  a  municipal  franchise,  see  Franchises,  1. 
Construction  of  statute  requiring  electric  service  extensions  for  appli- 
cant not  over  100  feet  from  nearest  line,  see  Service;,  16. 

OONS1TMERS  ANB  PATRONS. 

Discriminatory  rate  contract  with  large  consumer,  see  DiscRiiaNATiON, 
9. 

Consumers  to  benefit  by  the  availability  of  cheap  source  of  supply,  see 
Rates,  12. 

Utility  to  bear  loss  due  to  decreasing  population,  see  Return,  62. 

Change  from  direct  to  alternating  current  as  it  affects  extensions  of  serv- 
ice, see  Service,  9. 

Refusal  of  water  consumer  to  repair  or  advance  the  expense  of  repair- 
ing,  as  no  ground  for  discontinuance  ol  service^  see  SsBViOi^  21. 
P.U.R.1921D. 
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CONSUMERS  AND  PATRONS— can<int/c<t 

Right  of  natural  gas  company  to  refuse  serriee  for  indttstrial  purposea 
on  account  of  shortage^  see  Sebvicb,  26. 

CONTIlfOENCIES. 

Accumulation  of  a  contingency  reserve  by  an  electric  utility,  see  Retusn, 
10. 

CONTRACTS. 

See  also  Fbanchisbs. 

Discriminatory  contracts  and  franchises,  see  Discrimination,  6-4^. 
Effect  of  franchises  and  contracts  upon  rates,  see  Rates,  25-30. 
Inability  to  increase  gas  rates  beyond  maximum  by  merely  filing  in- 
creased rate  schedule,  see  Rates,  31« 

CONVEKIENCE* 

See  Cebthioates  of  Convenience  and  Necessitt. 

COSTS  AND  EXPENSES. 

Consideration  of  costs  and  expenses  as  they  affect  return,  see  Rxtubn, 
9-51. 

COURTS. 

Action  of  trial  court  in  granting  injunction  and  in  subsequently  per- 
mitting surcharges  to  be  collected  as  not  reviewable  upon  appeal,  see 
Appeal  and  Review,  1. 

Jurisdiction  of  Federal  district  court  to  enjoin  a  municipality  from  en- 
forcing confiscatory  street  railway  rates,  see  Injunction,  1. 

Effect  of  court  injunction  upon  rights  and  duties  of  public  service  cor- 
porations, see  PuBUC  Utiutikb,  6. 

Federal  court  injunction  as  to  rates  considered  with  its  effect  upon  Com- 
mission power  over  service,  see  Sebvice,  3. 

CROSSINGS. 

Annotation  on  crossings,  p.  3. 

Annotation  on  jurisdiction  and  powers  of  Commission  over  crossings,  p.  4. 

Annotation  on  elimination  of  unsafe  crossings,  p.  6. 

Annotation  on  division  of  cost  of  reconstructing  crossing,  p.  6. 

1.  The  cost  of  construction  work  done  at  a  railroad  crossing  without  the 
Commission's  authority  to  establish  said  crossing,  should  be  borne  by  the 
party  who  voluntarily  did  the  work.  Re  Board  of  County  Comrs.  of  Adams 
County  (Colo.)  1. 

2.  The  cost  of  completing  the  establishment  of  a  railroad  crossing,  which 
had  been  started  without  Commission  approval,  was  placed  upon  a  railroad. 
Re  Board  of  County  Comrs.  of  Adams  County  (Colo.)  1. 

CURTAILMBNT  OF  SERVICE. 

Power  of  Commission  to  order  curtailment  of  street  railway  service,  see 
Sebvice,  4. 
P.U.R.1921D. 
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DAMAGES. 

Lack  of  Conmlasion  power  to  require  the  payment  of  claims  for  loss  or 
damage  to  goods  in  a  storehouse,  see  ComnssioNS,  1. 

Reserves  for  insurance  and  damages,  see  Rbtubn,  30-33. 

Conjectural  damages  for  taking  as  a  part  of  land  value,  see  Valuation, 
60. 

BAKGEB. 

Evidence  of  dangerous  condition  of  track,  uncomfortable  riding  condi- 
tions, and  irregularity  of  operation,  as  they  affect  return,  see  Re- 
turn, 66. 

DATXJGHT  SERVIOS. 

Construction  of  franchise  relating  to  the  furnishing  of  electricity,  aee 
Franohises,  1. 

Franchise  provision  as  to  night  electric  service,  as  it  affects  day  serv- 
ice, see  Rates,  26. 

DEFERBEB  MAINTENANCE. 

Deferred  roaintenanoe  added  to  contingency  fund,  see  Rbtusn,  89. 
Deferred  maintenance  as  no  part  of  operating  expenses,  see  Return,  40. 
No  allowance  for  deferred  maintenance  as  an  operating  expense,  see  Rs- 
turn,  43. 

DEFICITS. 

One-third  of  deficit  resulting  from  operation  Of  a  railway,  auxiliary  to 
an  electric  utility,  charged  against  the  electric  system,  see  Re- 
turn, 9. 

Charges  to  depreciation  account  of  a  street  railway  company  to  make  up 
past  deficiencies,  see  Return,  11.  ^ 

DEIUIT. 

Hearing  dispensed  with  to  avoid  delay,  see  Hearings,  1. 

DEPLETION. 

See  also  Depreciation. 

Allowance  for  depreciation  and  depletion  as  it  affects  operating  ex- 
penses of  a  natural  gas  utility,  see  Return,  49. 
Depletion  of  natural  gas  fields  as  it  affects  return,  see  Return,  74. 

1.  A  natural  gas  company  was  aUowed  to  set  aside  a  depletion  reserve  of 
10  per  cent  annually.    Re  Sandcreek  Gas  &  Oil  Co.  (Ind.)  726. 

2.  An  allowance  of  3  per  cent  annually  for  depletion  of  natural  gas  wells 
was  held  to  be  reasonable.    Amherst  v.  Snyder  Gas  Co.  (N.  Y.)  539. 

DEPOSITS. 

Rules  governing  return  of  deposits  to  insure  payment,  see  Payment,  2. 
No  return  upon  customers'  deposits  for  service  extensions,  see  Return,  1. 
Deposits  for  service  extensions,  see  Serviob,  17,  18. 
P.U.R.1921D. 
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BSPRECIATION. 

J.  In  general,  1, 
II.  Bate  of  depreciationf  2^13, 

a.  Electric  Plant,  2,  8* 

b.  Oaa  plant,  4—7. 

o.  Natural  gas,  8,  9, 

d.  Street  railways,  10,  11» 

e.  Water  plant,  12,  18* 
III,  Beaerves  and  funds,  14^16. 

I,  In  general. 

Charges  to  depreciation  reserve,  see  Accoxtntiwo,  2. 

Beturn  of  a  gas  company  based  upon  reproduction  coet  when  accrued  depre- 
ciation not  earned,  see  Retubn,  5. 

Charges  to  depreciation  account  of  a  street  raUway  company  to  make  up  past 
deficiencies,  see  Retubn,  11. 

Allowance  for  current  maintenance  and  depredation  of  a  telephone  property, 
see  Retubn,  41. 

Allowance  for  depreciation  and  depletion  as  it  affects  operating  expenses  of  a 
natural  gas  utility,  see  Retubn,  49.. 

Disobedience  of  Commission  order  regarding  the  maintenance  of  a  depre- 
ciation reserve  as  a  bar  to  increased  rates,  see  Retuxn,  55, 

Requirements  of  an  adequate  return,  see  RmiiiN,  67. 

Consideration  of  accrued  depreciation,  see  Valuation,  26-30. 

Discussion  of  the  computation  of  a  depreciation  fimd  for  a  telephone  com* 
pany,  p.  748. 

1.  In  arriving  at  depreciation  annuity,  only  those  items  of  the  plant 
which  are  susceptible  of  annual  depreciation  should  be  taken  into  aocoimt; 
therefore,  the  sum  of  all  overhead  itemti  should  be  excluded  from  the  sum 
taken  as  the  basis  for  these  amounts.  Galveston  Electric  Co.  v.  Galveaton 
(U.  ft  Dist.  Ct.)  547. 

II.  Bate  of  depreciation. 

a.  JBleiftrie  plant, 

2.  An  annual  depreciation  allowance  of  4  per  cent  was  held  to  be  rea- 
sonable for  an  electric  company.    Re  Missouri  Gas  &  E.  Service  Co.  (Mo.)  Cd7. 

3.  An  annual  depreciation  of  3.25  per  cent  was  allowed  an  electric  util- 
ity.   Re  Burkhardt  Mill.  &  E.  P.  Co.  (Wis.)  777, 

b.  OasplanU 

4.  An  annual  allowance  of  2  per  cent  of  the  depreciable  property  of  a 
gas  company,  was  held  to  be  fair  and  reasonable  for  property  retiral  purposes. 
Re  Grand  Haven  (Mich.)  318. 

5.  An  allowance  of  2l  per  cent  on  the  value  of  the  tangible  property  of  a 
gas  utility,  exclusive  of  land,  was  made  for  annual  depreciation.  Customera 
V.  Cohoes  Power  &  Light  Corp.  (N.  Y.  2d  Dist.)  421. 

6.  Depreciation  of  a  gas  utility  was  estimated  at  6)  cents  per  thousand 
cubic  feet  of  gas  produced.  City  Council  of  Providence  v.  Providence  Gas  Co, 
(R.  I.)  842. 

P.U.R.1021D. 
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DEPRECIATION— con«»n«ed. 

7.  The  basis  for  depreciation  of  a  gas  utility  was  changed  from  10  per 
cent  of  the  gross  earnings  ta  Z  per  cent  of  the  depreciable  property  value.  Be 
Wisconsin  Traction,  Light,  Heat  &  P.  Co.  (Wis.)  581. 

o.  Natural  gas, 

Befe  also  Depletion. 

8.  A  natural  gas  utility  was  allowed  to  set  aside  a  depreciation  reserve 
of  2  per  cent  of  its  depreciable  property  annually.  Re  Sandcreek  Gas  &  Oil 
Co.  (Ind.)  726. 

9.  An  allowance  of  6  per  cent  on  the  actual  cost  of  the  physical  property 
of  a  natural  gas  plant  was  held  to  be  reasonable  for  depreciation.  Amherst 
V.  Snyder  Gas  Co.  (N.  Y.)  539. 

d.  Street  railways. 

Discussion  of  the  use  of  depreciation  reserve  for  the  reconstruction  of 
street  cars,  p.  222. 

10.  A  depreciation  allowance  of  3}  per  cent  annually  was  held  to  be  rea- 
sonable for  a  street  railway,  Spokane  v.  Washington  Water  Power  Co. 
(Wash.)  762. 

11.  A  depreciation  allowance  of  3  per  cent  was  made  in  the  case  of  a 
street  railway.    Re  Wisconsin  Traction,  Light,  Heat  ft  P.  Co.  (Wis.)  675. 

e.  Water  plant, 

12.  A  water  utility  was  allowed  an  annual  depreciation  of  $4,800  when  it 
waa  valued  at  approximately  $400,000.    Re  LeAdville  Water  Co;  (Colo.)  172. 

13.  A  depreciation  of  li  per  cent  annually  was  held  to  be  reasonable  for 
a  water  company.    Re  Kenilworth  Water  Co.  (111.)  95. 

Ill,  Reserves  and  funds. 

14.  A  depreciation  annuity  was  allowed  with  a  provision  that  the  utility 
oot  only  account  for  the  annuity  estimated,  but  for  interest  on  reserve  as 
well,  and  that  interest  be  calculated  not  only  on  the  amount  carried  in  re- 
serve, but  on  the  amount  that  would  be  in  reserve  had  such  interest  been 
properly  accounted  for  since  the  establishment  of  the  reserve,  depreciation 

'  leserve  to  be  accredited  with  interest  at  the  rate  of  6  per  cent.    Re  Southern 
'  California  Edison  Co.  (Cal.)  65. 

15.  It  is  proper  that  a  sinking  fund  reserve  account  be  cleared  into  the 
depreciation  reserve  account  and  not  be  allowed  to  drift  into  the  surplus  earn- 
ings of  a  utility  where  the  sinking  fund  reserve  has  been  created  indirectly 
from  the  depreciation  reserve,  and  the  depreciation  reserve  has  been  used 
through  the  sinking  fund  accruals  account  for  the  purchase  of  the  company's 
own  securities,  which  securities  have  been  canceled.  Re  Leadville  Wat«r  Co. 
\Colo.)  172. 

16.  The  payment  of  dividends  by  a  public  utility  while  failing  to  main- 
tain its  depreciation  reserve,  is  a  violation  of  the  Public  Service  Commis- 
sion Act  of  Indiana,  and  the  placing  in  such  reserve  of  corporate  notes,  is  not 
a  compliance  with  the  statutory  requirement.  Re  La  Fontaine  Teleph.  Co. 
<Ind.)  498. 

P.U.R.1921D. 
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DEVEX*OFMM£lfT   COST* 

Superseded  property  as  it  affects  deyelopment  cost  or  going  Talne,  see 
Valuation,  52. 

Allowances  for  development  cost  in  valuation  proceedings,  see  Valua- 
tion, 69-77. 

DIRECT  CURRENT. 

Change  from  direct  to  alternating  current  as  it  affects  extensions  of 

service,  see  Sbbyicb,  9. 
Burden  of  cost  of  changing  from  direct  to  alternating  current  meter,  see 

Sebvicx,  2SL 

DIRECTORIES. 

No  charge  for  changing  a  name  in  a  telephone  directory,  see  Ratvs,  56. 

DISCONTUfTTAllCE  OF  SERVICE. 

Discontinuance  of  service  for  nonpayment,  see  Patmutt,  1-3,  4. 
For  discontinuance  of  service  generally,  see  Sebviob^  19-2L 

DISCOVERT. 

Lack  of  Commission  jurisdiction  to  authorise  examination  of  utility's 
books  or  property,  see  Comkissions,  2. 

DISCRETIOir. 

Action  of  trial  court  in  granting  injunction  and  in  subsequently  per- 
mitting surcharges  to  be  collecte4  as  not  reviewable  upon  appeal,  see 
Appeal  and  Revibw,  1. 

Bules  governing  return  of  deposits  as  within  company's  discretion,  see 
Payment,  2. 

Use  of  prepayment  gas  meters  as  a  matter  for  the  discretion  of  the 
company,  see  Rates,  37. 

Discretion  on  the  part  of  company  ofiScials  rather  than  on  the  part  of 
the  Commission  in  operating  a  public  utility,  see  Rstdbn,  69,  70. 

DISCRIMIKATIOR. 

i.  As  to  rates,  1— P. 
a.  In  sfenerdlf  i-^. 

h,  IHscHminatory  conUraets  and  franohiseSf  ^-^P. 
1/.  4'  to  extenMons,  10, 

/•  As  to  rates, 

a.  In  generals 

Differential  rate  charged  to  consumers  of  a  municipal  plant  residing  out- 
side the  city  limits,  see  Municipal  Plants,  2. 

Telephone  rate  schedule  changed  to  eliminate  discrimination  between  busi- 
ness and  residence  rates,  see  Rates,  47. 

Toll  business  over  lines  to  which  no  other  telephone  instruments  axe  attached 
and  elimination  of  free  toll  service,  see  Rates,  50. 

Service  connection  charge  in  a  telephone  rate  schedule  in  order  to  avoid  dis- 
crimination, see  Rates,  57. 

P.U.R.1921D. 
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DISCRIMINATION— continued. 

Annotation  on  discrimination,  p.  839. 
Annotation  on  free  service  as  discriminatory,  p.  839. 
Annotation  on  rate  concessions  to  particular  classes,  p.  840. 
Annotation  on  discrimination  by  railroads,  p.  840. 
Annotation  on  discrimination  by  telephone  companies,  p.  841. 
Annotation  on  discrimination  by  water  company,  p.  841. 

1.  Lower  rates  to  certain  large  consumers  and  municipalitiea  were  re- 
fused, since  such  rates  would  be  unfair  to  other  consumers.  He  Southern 
California  Edison  Co.  (Cal.)  65. 

2.  A  municipal  water  plant  should  not  discriminate  between  customers 
residing  within  the  city  limits  and  those  residing  in  territory  adjacent 
thereto.    Re  Laurel  (Mont.)  817. 

3.  An  increase  of  50  cents  gross  and  25  cents  net  for  farm  telephone 
service,  and  35  cents  gross  and  25  cents  net  for  switching  service,  was 
held  not  to  be  discriminatory.    Re  Bloomington  Teleph.  Co.  (Neb.)  525. 

4.  Increased  rural  electric  rates  were  authorized  although  such  rates 
would  result  in  a  temporary  discrimination  between  consumers  on  old  exten- 
sions who  had  contributed  to  the  cost  of  construction  and  consumers  on  new 
extensions.     Re  Wisconsin  Valley  Electric  Co.  (Wis.)   159. 

5.  Street  railway  tickets  to  be  used  for  7-cent,  10-cent  and  20-cent  ridea 
were  held  to  be  discriminatory  against  rides  entailing  other  amounts,  and 
combinations  of  tickets  or  of  cash  and  tickets  were  ordered.  Re  Wiaoonsin 
Traction,  Light,  Heat  &  P.  Co.  (Wis.)  675. 

h.  Discriminatory  contracts  and  franchises, 

6.  A  practice  of  granting  preference  to  resale  companies  or  citiei  is  not 
justified  and  only  results  in  discrimination  against  the  general  public  out- 
side of  municipalities  favored.    Re  Southern  California  Edison  O,  (Cal.)  65. 

7.  A  rate  contract  by  which  large  consumers  receive  power  at  less  than 
cost  is  unlawfully  discriminatory  and  should  be  set  aside,  although  the  con- 
sumer has  incurred  a  large  expense  in  electrifying  its  mill  to  comply  with 
the  conditions  of  the  contract  and  the  surrender  of  a  lawful  existing  con- 
tract was  a  part  of  the  consideration  therefor.  Re  Linoolii  County  Power  Co. 
(Me.)  285. 

8.  No  preferences  or  discrimination  in  the  sale  of  gas  should  be  made  in 
favor  of  a  municipality  on  account  of  franchise  provisions.  Re  New  Jersey 
Gas  Co.  (N.  J.)  367. 

9.  A  special  contract  giving  reduced  rates  to  a  steel  mill  cannot  be  sus- 
tained on  the  ground  that  the  consumer  was  a  pioneer  user  of  electricity  in 
its  business,  that  its  successful  operation  would  be  of  advertising  value  to  the 
utility,  and  that  it  assumed  the  risk  and  hazard  of  interruptions  in  trans- 
mitting the  current  over  a  forty  mile  transmission  line,  since  these  are  not 
the  distinguishing  conditions  and  circumstances  whidi  justify  a  rate  dif- 
ferential.   Apollo  Steel  Co.  ▼.  West  Penn  Power  Co.  (Pa.)  834. 

II,  As  to  extensions, 

10.  The  cost  of  installing  an  extra  cable  to  supply  current  to  a  refriger- 
ating plant  in  case  of  breakdown,  should  be  borne  by  the  refrigerating  com* 
pany  to  a\oid  discrimination  against  other  consumers.    St.  Louis  Refrigerate 
ing  &  Cold  Storage  Co.  v.  Union  Electric  Light  ft  P.  Co.  (Mo.)  518. 
r.U.R.1921D. 
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DISOBEDIENCE  OF  ORDEB. 

Disobedience  of  CommlBsion  order  as  bftr  to  assignment  of  permit  to 
operate  automobile  stage  line,  see  Cebtificatbs  of  Convenibxcb 

AND  NBOKSSITY,  4. 

Disobedience  of  Commission  order  as  to  depreciation  reserve,  see  Return, 
55. 

DISPUTED  BUX. 

Discontinuance  of  senrice  to  a  rural  telephone  line  for  nonpayment  of 
disputed  bill,  see  Payment,  4. 

DIVIDENDS* 

Unlawful  payment  of  dividends  while  failing  to  maintain  a  depreciation 
reserve,  see  Depreciation,  16. 

Requirements  of  an  adequate  return,  see  Return,  57. 

Excessive  past  dividends  as  they  affect  right  to  increased  rates,  see  Re- 
turn, 72. 

Application  of  8  pej  cent  return  to  deferred  dividends  and  value  of  serv- 
ices in  determining  stockholders'  sacrifice,  s^  Valuation,  22. 

Depreciation  reserve  aci^muiated  from  funds  which  would  have  been 
available  for  dividends,  as  part  of  rate  base,  see  Vaxuation,  30. 

DOCTOBS. 

Classification  of  physicians'  telephones,  see  Rates,  63,  64. 

DOMESTIC  CONSUMEBS. 

Right  of  natural  gas  company  to  refuse  service,  for  industrial  purposes  on 
account  of  shortage,  see  Service,  25. 

DUTT  TO  SEBVS* 

Duty  of  a  public  utility  to  serve,  see  Sebvio^  6-8. 

BABNING8. 

Generally,  see  Return. 

Excessive  past  earnings  as  they  affect  valuation,  see  VALtrATiGN,  1. 
Deduction  of  excessive  past  profits  from  the  value  of  an  electric  utility 
see  VALxrATiON,  43. 

ECONOMIC  CONDITIONS. 

See  also  Abnormal  Economic  CoNDinoNS. 

Economic  conditions  to  be  taken  into  consideration  in  fixing  rates,  see 
Return,  63. 

EDITCATIONAI.  FACIUTIES. 

Valuation  of  educational  facilities,  see  Valttation,  46. 

STFICIENCT. 

Excessive  ^amount  of  gas  unaccounted  for  indicating  inefficient  manage- 
ment, see  Return,  46. 
Increased  rates  to  improve  service  conditions,  see  Return,  64. 
Efficiency  of  management  as  it  affects  return,  see  Return,  68-71. 
P.U.R.1921D.  56 
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ELECTRICITY. 

General  order  prescribing  reclasBification  of  accounts  of  gas  and  elec- 
trical companies,  see  Accountinq,  1. 

Apportionment  of  the  value  of  a  storehouse  and  land  upon  which  it 
stands  between  the  gas  and  electric  departments  of  a  combined  util- 
ity, see  Apportionment,  2. 

Apportionment  of  the  value  of  buildings  between  the  gas  and  electric 
departments  of  a  combined  utility,  see  Appobtiokment,  3. 

Depreciation  of  an  electric  plant,  see  Depbgciation,  2,  3. 

Consideration  of  interest  on  a  depreciation  reserve,  see  Depbkciation,  14. 

Permissible  temporary  discrimination  in  rural  electric  rates,  see  Dis* 

CBIMINATION,  4. 

Disciminatory  rates  to  resale  companies  or  to  cities,  see  DiscBiaaNATion, 

6. 
Discriminatory  rate  to  large  consumers,  see  Discbihination,  7. 
Discriminatory  rate  contract  with  large  consumer,  see  DiscatnciNATioir, 

9. 
Construction  of  franchise  relating  to  the  furnishing  of  electricity,  see 

Fbanciiises,  1. 
Conditions  precedent  to  discontinuing  service  for  nonpayment,  see  Pat- 

MENT,  1. 
Commission  power  to  fix  rates  for  electric  day  service,  see  Rates,  0. 
Franchise  .fixing  confiscatory  rates  as  iU>ridging  power  of  Commissioii, 

see  Rates,  10. 
Consumers  to  benefit  by  the  availability  of  cheap  source  of  supply,  see 

Rates,  12. 
Franchise  provision  as  to  night  electric  service,  as  it  affects  day  serv- 
ice, see  Rates,  26. 
Consideration  of  electric  rates,  see  Rates,  32>-34. 
One- third  of  deficit  resulting  from  operation  of  a  railway,  auxiliary  to 

an  electric  utility,  charged  against  the  electric  system,  see  Rstubit, 

9. 
Accumulation  of  a  contingency  reserve  by  hydroelectric  utility,  see  Rs- 

TURN,  10. 
Amortization  of  Commission  expenses,  see  Return,  14,  17. 
Deferred  maintenance  added  to  contingency  funds,  see  Retubzc,  39. 
No  allowance  for  deferred  maintenance  as  an  operating  expense,  see  Bb- 

tubn,  43. 
Operating  expenses  of  an  electric  utility,  see  Return,  44. 
Necessity  for  sufficient  return  to  attract  capital,  see  Return,  69,  60. 
^    No  additional  allowance  for  efficiency  in  the  operation  of  an  electric 

utility,  see  Return,  68. 
Combined  business  of  an  electric  and  gas  utility  considered  together  for 

the  purpose  of  fixing  rates,  see  Retubn,  76. 
Allocation  of  investment  in  transmission  line,  see  Return,  76. 
Free  electric  current  to  interurban  divisions,  see  Return,  80. 
Increased  rates  to  compensate  for  advances  in  the  cost  of  fuel  oil,  see 

Return,  82. 
Amount  of  return  allowed  an  electric  company,  see  Return,  91-06. 
Evidence  of  confiscation  sufficient  to  warrant  injunction,  see  Bstubh, 

113. 
P.U.R.1921D. 
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ELECTRICITY— ccwttntt^rf. 

Increased  electric  rate  schedule  with  right  to  submit  a  revision  in  case 
the  expected  result  was  not  obtained,  see  Retubn,  114. 

Extensions  of  electric  service,  see  Service,  9-11,  13-17. 

Consideration  of  electric  service  generally,  see  Sebvicb,  22. 

Value  of  combined  utility  ascertained  by  adding  additions  to  previous 
valuation,  see  Valuation,  2. 

Reproduction  cost  based  upon  abnormal  prices  as  measure  of  value,  see 
Valuation,  6. 

Valuation  of  a  gas  and  electric  company  based  upon  outstanding  secur- 
ities, see  Valuation,  9. 

Ascertainment  of  reproduction  cost  valuation  of  an  electric  plant,  see 
Valuation,  20. 

Deduction  of  excessive  past  profits  from  the  value  of  an  electric  util- 
i1^,  see  Valuation,  43. 

Investment  of  electric  utility  in  railroad  property  as  part  of  rate  base, 
see  Valuation,  46. 

Standby  electric  plant  as  no  part  of  rate  base,  see  Valuation,  59. 

Amount  of  working  capital  allowed  an  electric  company,  see  Valua- 
tion, 63,  66. 

Amount  allowed  an  electric  company  for  going  value,  see  Valuation, 
72. 
.   Value  of  lease  by  electric  company  to  a  street  railway  where  both  are 
controlled  by  the  same  interest,  see  Valuation,*  8^. 

DiBcussion  of  the  cost  of  rural  electric  service,  p.  162. 

1.  A  plan,  involving  billing  the  consiuner  of  electricity  for  line  upkeep, 
cannot  fail  to  result  in  considerable  confusion  and  misunderstanding,  and  a 
utility  should  assume  all  expense  in  this  connection.  Re  Burkhardt  MiU.  & 
E.  P.  Co.  (Wis.)  777. 

EI«EVATORS. 

Elevator  as  no  part  of  rate  base  of  street  railway,  see  Valuation,  48. 

emergency; 

Reasonableness  of  return  in  an  emergency,  see  Return,  82-90. 
Necessity  for  a  valuation  in  an  emergency  rate  proceeding,  see  Rbtxtsn, 

86. 
What  constitutes  an  emergency,  see  Return,  87. 
Security  to  reimburse  patrons  for  excessive  rates  granted  as  emergency 

relief,  see  Return,  89. 
Engine  in  reserve  for  substitution  in  times  of  emergency,  as  part  of  rate 

base,  see  Valuation,  57, 

EMINENT  DOMAIN. 

Ascertainment  of  value  for  municipal  purchase,  see  Valuation,  12. 

ENGINES. 

Engine  in  reserve  for  substitution  in  times  of  emergency,  as  part  of  rate 
base,  see  Valuation,  67. 
P.U.R.1921D. 
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ENOIKEERINO  PRACTICS. 

Obsolete  equipment  installed  according  to  good  engineering  praetioe, 
as  port  of  rate  base,  see  Valuation,  63. 

EQUIPMENT, 

Right  oi  electric  company  to  refuse  service  connection  with  switch 
box  not  conforming  with  specifications,  see  Service,  11. 

Equipment  not  in  use  at  time  of  inventory  bat  about  to  be  installed  as 
part  of  fixed  capital,  see  Valuation,  51. 

Consideration  of  reserve  or  standby  equipment  in  a  valuation  proceed- 
ing, see  Valuation,  56-69. 

ESTIMATES. 

Future  estimates  of  operating  expenses,  see  Retubn,  36-38. 

ESTOPPEI.. 

Telephone  company  which  has  submitted  to  Commission  for  one  purpoee 
as  estopped  from  denying  Commission  jurisdiction  with  respect  to 
other  matters,  see  Sebvk^  6. 

EVIDENCE. 

Materiality  of  evidence  in  a  proceeding  to  secure  a  certificate  of  conven- 
ience and  necessity,  see  Cebtificatbs  op  Convenienob  and  Necessi- 
ty, 6. 

Evidence  required  to  warrant  permit  to  furnish  additional  service,  see 
Cebtificatbs  of  Convenience  and  Necebsitv,  6. 

Discussion  of  the  value  of  utility  r^orts  made  before  the  company  was 
preparing  for  a  rate  case,  p.  438. 

EXCESSIVE  GRADES  AND  CURVES. 

Effect  of  excessive  grades  upon  street  railway  fares,  see  Rates,  14. 
Operating  expenses  of  a  street  railway  operating  on  an  excessive  grade, 
see  Retubn,  61. 

EXCURSION  FARES. 

Special  street  railway  excursion  fares  for  parties,  see  Rates,  40. 

EXPANSION. 

Undue  expansion  as  a  bar  to  increased  rates,  see  Return,  66. 

EXPENSES. 

See  Costs  and  Expenses. 

EXTENSIONS. 

Discrimination  as  to  extensions  of  service,  see  Discbimination,  10. 
No  return  upon  customers'  deposits  for  service  extensions,  see  Retubn,  1. 
Extensions  of  service  generally,  see  Service,  9-18. 
P.U.R.lff21D. 
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EXTRATERRITORIAI.  SERVICE. 

Discrimination  by  municipal  water  utility  between  city  customers  and 
those  residing  outside  the  city,  see  Discrimination,  2. 

Commission  jurisdiction  over  extensions  by  a  municipal  water  plant 
rendering    service    beyond    the    city    boundaries,    see    Municipal 
Plants,  1. 
X      Differential  rate  charged  to  consumers  of  a  municipal  plant  residing  out- 
side the  city  limits,  see  Municipal  Plants,  2. 

FAIR  VAI.ITE. 

Fair  value  not  to  be  based  upon  abnormally  high  prices,  see  Valuation, 
8. 

FARES. 

Annual  charge  to  interurban  system  granting  free  transfers  to  city 
lines,  see  Appcmitionment,  4. 

Consideration  of  street  railway  fares,  see  Rates,  4(M6. 

i 

TEDBBJLL  TAXES. 

See  Taxes. 

FERRIES. 

Income  from  tlie  operation  of  interstate  ferries  as  no  part  of  street  rail- 
way revenue,  see  Rbtubn,  8. 

Interstate  ferry  property  as  no  part  of  street  railway  rate  base,  see 
Valuation,  54,  §6. 

FIRE  PROTECTION. 

Discontinuance  of  fire  hydrant  service  for  nonpayment,  see  Payment,  3. 
Basis  for  estimating  fire  protection  charge,  see  Rates,  58,  59. 

FI.ORIDA. 

Power  of  Commission  to  regulate  telephone  rates,  see  Rates,  4. 

FRANCHISES. 

Discriminatory  contracts  and  franchises,  see  Discbimination,  6-9. 

Power  of  state  over  rates  notwithstanding  municipal  franchises,  see 
Rates,  1,  2. 

Rates  fixed  by  franchise  for  an  interurban  railway  as  no  basis  for  de- 
termining reasonableness  of  rates  to  other  points  on  the  line  of  such 
railway,  see  Rates,  15. 

Effect  of  franchises  and  contracts  upon  rates,  see  Rates,  25-30. 

Rate  ordinance  not  to  be  construed  as  a  contract,  see  Rates,  27. 

Change  in  Constitution  as  it  affects  franchise  fixing  street  railway  rates, 
see  Eates,  28.  , 

Inability  to  increase  gas  rates  beyond  maximum  by  merely  filing  in- 
creased rate  schedule,  see  Rates,  31. 

Removal  of  abandoned  street  railway  tracks  as  a  matter  for  disposition 
as  between  the  street  railway  and  the  city,  see  Service,  1. 
P.U.R.1921D. 
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FRANCHISES— oon  tinued. 

Power  of  Commission  to  order  curtailment  of  street  railway  operation, 

see  Service,  4. 
Valuation  of  franchises,  see  Valuatioiy,  78,  79. 

1.  A  franchise  establishing  a  rate  for  electricity  to  be  furnished  "at  all 
hours  from  sunset  to  sunrise  or  as  much  earlier  and  as  much  later  as  weather 
conditions  make  it  necessary/'  does  not  apply  to  daytime  service.  Cliftotk 
Forge  V.  Virginia- Western  Power  Co.  (Va.  Sup.  Ct.  App.)  57. 

FREE  SERVICE. 

Elimination  of  free  toll  service,  see  Rates,  60. 

FREIGHT  SERVICE. 

Retention  of  freight  ears  by  an  interurban  railway,  see  Intebubbak 

Railways,  1. 
Freight  service  by  an  interurban  railway,  see  Monopolt  and  CoiiPBfi- 

TION,  2. 
Motor  trucks  for  short  haul  freight  transportation,  see  Moropolt  and 

Competition,  6. 

FUEL. 

Consideration  of  a  sliding  scale  for  electric  rates,  see  Rates,  34. 
Increased  rates  to  compensate  for  advances  in  the  cost  of  fuel  oil,  see  Rb- 
TUBN,  82. 

FITHDS. 

Consideration  of  depreciation  reserve,  see  Depbeoiation,  14-16. 

OAS. 

See  also  Natural  Gas. 

General  order  prescribing  reclassification  of  accounts  of  gas  and  elec- 
trical companies,  see  Accounting,  1. 

Apportionment  of  the  value  of  storehouse  and  land  between  gas  tind  elec- 
tric departments,  see  Apportionment,  2. 

Apportionment  of  the  value  of  buildings  between  the  gas  and  electric 
departments  of  a  combined  utility,  see  Afpobtionment,  3. 

Depreciation  of  gas  plant,  see  Depreciation,  4-7. 

Discrimination  in  favor  of  a  municipality  on  account  of  franchise  pro- 
visions,  see  Discrimination,  8. 

Rules  governing  return  of  deposits  to  insure  payment,  see  Payment,  2. 

Power  of  state  over  gas  rates  notwithstanding  franchise,  see  Rates,  1. 

Power  of  CommisBion  over  gas  rates  notwithstanding  maximum  rate 
franchise,  see  Rates,  7. 

Consumers  to  benefit  by  the  availability  of  cheap  source  of  supply,  see 
Rates,  12. 

Application  of  minimum  charge  to  prepay  gas  meters,  see  Rates,  18. 

Consideration  of  a  service  charge  for  gas,  see  Rates,  19-24. 

Binding  effect  of  a  franchise  agreement  entered  into  by  a  gas  corporaiioii 
and  a  municipality,  see  Rates,  25. 
P.U.R.1921D. 
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GAS — oontinued. 

Inability  to  increase  rates  beyond  franchbe  maximum  by  merely  filing 
increased  rate  schedule,  see  Rates,  31. 

Consideration  oi  gas  rates,  see  Rates,  35-37. 

Eetum  for  gas  company  based  upon  amount  of  net  revenue  derived  from 
operations  in  1916,  see  Rbtukn,  4. 

Return  of  a  gas  company  based  upon  reproduction  cost  when  accrued 
depreciation  had  not  been  earned,  see  Retxtbn,  6. 

Amortization  of  Commission  expenses,  see  Retxtbi^,  14. 

Federal  income  tax  as  a  proper  operating  charge,  see  Retubn,  20. 

Allowance  for  insurance  reserve  of  a  gas  company,  see  Retubn,  33. 

Operating  expenses  of  a  gas  utility,  see  Retubn,  4&-48. 

Gas  unaccounted  for  as  an  operating  expense,  see  Rktubn,  45-47* 

Reduced  rates  pending  improvement  of  service,  see  Retubn,  07. 

Combined  business  of  an  electric  and  gas  utility  considered  together  lor 
the  purpose  of  fixing  rates,  see  Return,  75. 

Constitutionality  of  an  ordinance  compelling  company  to  furnish  gas  to 
small  consumers  at  less  than  cost,  see  Retubn,  81. 

Increased  rates  to  compensate  for  advances  in  the  cost  of  fuel  oil,  see 
Return,  82. 

Necessity  for  a  valuation  in  an  emergency  rate  proceeding,  see  Rbtubn, 
86. 

Amount  of  return  allowed  a  gas  company,  see  Retubn,  96-101. 

Duty  of  company  to  supply  peak  demand  created  during  siunmer  season, 
see  Sebvice,  7. 

Requirement  of  deposit  before  making  extension,  as  an  enforced  loan  to 
the  company,  see  Service,  17. 

Service  by  gas  companies,  see  Sebvice,  23,  24. 

Value  of  combined  utility  ascertained  by  adding  additions  to  previous 
valuation,  see  Valuation,  2. 

Value  of  gas  utility  for  rate  making  based  upon  original  cost  undepre- 
ciated, see  Valuation,  5. 

Valuation  of  a  gas  and  electric  company  based  upon  outstanding  secur- 
ities, see  Valuation,  9. 

Ascertainment  of  reproduction  cost  of  gas  plant,  see  Valuation,  14. 

Cost  of  cutting  and  replacing  pavement  over  mains  as  it  affects  repro- 
duction cost  valuation,  see  Valuation,  18. 

Value  of  abandoned  property  charged  to  depreciation  reserve  and  de- 
ducted from  book  cost,  see  Valuation,  27. 

Allowance  for  overlieads  in  gas  valuation,  see  Valuation,  32,  38,  39. 

Contemplated  improvements  as  part  of  rate  base,  see  Valuation,  42. 

Educational  building  as  part  of  rate  base,  see  Valuation,  45. 

Sale  of  gas  appliances  as  a  by-product  of  a  gas  business,  see  Valuation, 
50. 

Equipment  not  in  use  at  time  of  inventory  but  about  to  be  installed  as 
part  of  fixed  capital,  see  Valuation,  51. 

Obsolete  equipment  installed  according  to  good  engineering  practice  as 
part  of  rate  base,  see  Valuation,  53. 

Exclusion  from  rate  base  of  gas  utility  of  land  not  in  actual  use,  see 
Valuation,  56. 
P.U.R.1921D. 
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GAS — continued. 

Engine  in  reserve  for  subfltitution  in  times  by  emergency,  M  part  of  rftte 

base,  see  Valuation,  67. 
Meters  temporarily  out  of  use  as  part  of  rate  base,  see  Valuation,  68. 
Working  capital  allowed  a  gas  company,  see  Valuation,  61,  62,  67,  68. 
Consideration  of  franchise  yalues  in  a  reproduction  cost  valuation,  see 

Valuation,  78,  79. 
Allowances  for  patent  rights  in  a  valuation  proceeding,  see  Valuation, 

79, 

Table  showing  gas  rates  and  standards  existing  in  various  cities,  p.  718. 
Discussion  of  the  cost  of  producing  gas  by  a  combination  of  coal  gas 
and  water  gas  in  order  to  obtain  the  desired  standard  in  B.T.U.,  p.  846. 

GOING  VALUE. 

Consideration  of  going  concern  value,  see  Valuation,  60-77. 

GO  VER  Ji  MENT. 

Exclusion  from  rate  base  of  street  railway  property  constructed  at  Qar- 
ernment  expense,  see  Valuation,  44. 

GROSS  REVENUE. 

Consideration  of  gross  revenue  in  determining  return,  see  Return,  7,  8. 

GUARANTY. 

Guaranty  of  payment  before  extending  service,  see  SnviCB,  18. 

HEARING. 

Contention  considered  and  answered  in  former  hearing  aa  not  subject  to 
review  on  appeal,  see  Appeal  and  Review,  3. 

1.  A  hearing  was  dispensed  with  when  the  question  presented  for  a  Com- 
mission decision  was  wholly  one  of  law  and  undue  delay  would  have  been  in- 
jurious to  complainant.    Lundy  v.  Pottsville  Water  Co.  (Pa.)  760. 

HEATING. 

Test  of  status  as  a  public  utility  of  a  company  rendering  heating  service, 
see  Public  Utilities,  4. 

Power  of  Commission  to  order  the  continuance  of  heating  service  operated 
at  a  loss,  see  Service,  2. 

Circumstances  justifying  the  abandonment  of  a  heating  plant,  see  Serv- 
ice, 19. 

HIGHWAYS  AND  STREETS. 

Materiality  of  evidence  in  a  proceeding  to  secure  a  certificate  of  con- 
venience and  necessity,  see  Cebtificates  of  Convenience  and 
Necessity,  6. 

Power  of  Commission  to  order  curtailment  of  street  railway  operation 
on  account  of  congestion  in  streets,  see  Service,  4. 

HISTORICAL  COST. 

Historical  cost  as  measure  of  value,  see  Valuation,  4,  5. 
P.U.R.1921D. 
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HTDRAHTS* 

Di806iftiiiuance  of  fire  hydrant  service  for  nonpayment,  see  Payicbnt,  3. 

HTDBOELECTBIG  FOWXR. 

Accumulation  of  a  contingency  reserve  where  there  is  a  wide  variation  in 
the  amoimt  of  hydroelectric  power  available,  see  Retdbn,  10. 

lUJNOIS. 

Lack  of  Commission  power  to  require  the  payment  of  claims  for  loss  or 
damage  to  goods  in  a  storehouse,  see  Commissions,  1. 

IMPROVEMENTS. 

Contemplated  improvements  as  part  of  rate  base,  see  Valuation,  42. 

INCUENED  PUiNE. 

Inclined  plane  as  no  part  of  rate  base  of  street  railway,  see  Valuation, 
49. 

INDEBTEDNESS. 

Reduction  of  notes  as  no  part  of  operating  expense,  see  Return,  12. 

INDIANA. 

Regulation  of  jitneys  as  within  city  police  powers,  see  Automobiles,  2. 
Lack  of  Commission  jurisdiction  to  authorize  examination  of  utility's 

books  or  property,  see  Commissions,  2. 
Unlawful  payment  of  dividends  while  failing  to  maintain  a  depreciation 

reserve,  see  Depreciation,  16. 

INDUSTBIAI.  CONSUMERS. 

Right  of  natural  gas  company  to  refuse  service  for  industrial  purposes 
on  account  of  shortage,  see  Service,  25. 

INJUNCTION. 

Action  of  trial  court  in  granting  injunction  and  in  subsequently  permit- 
ting surcharges  to  be  collected  as  not  reviewable  upon  appeal,  see 
Appeal  and  Review,  1. 

Right  of  utility  to  continue  status  by  giving  security  pending  the  de- 
termination of  litigation,  see  Appeal  and  Review,  2. 

Lack  of  Commission  power  to  issue  restraining  order,  see  Commissions, 
5. 

Effect  of  court  injunction  upon  rights  and  duties  of  public  service  cor- 
porations, see  Public  UTiLiTitis,  6. 

Evidence  of  contiscation  sufficient  to  warrant  injunction,  see  Return, 
113. 

Federal  court  injunction  as  to  rates  considered  with  its  effect  upon  Com- 
mission power  over  service,  see  Service,  3. 

1.  A  Federal  district  court  has  jurisdiction  to  enjoin  a  municipality 
from  enforcing  a  street  railway  rate  which  w^as  admittedly  confiscatory,  since 
enforcement  would  violate  the  Fourteenth  Amendment  to  the  Federal  Con- 
stitution. San  Antonio  v.  San  Antonio  Public  Service  Co.  (U.  S.  Sup.  Ct.) 
412. 
P.U.R.1921D. 


Digitized  by 


Google 


890  INDEX. 

mjXJ^CnON— continued. 

2.  It  is  the  function  of  the  legislative  and  not  of  the  judicial  branch  to 
make  rates,  and  no  injunction  ought  to  be  granted  against  the  collection  of 
rates  established  under  legislative  sanction,  unless  the  case  is  so  clear  and 
free  from  doubt  as  to  compel  the  court  to  say  that  the  rates  prescribed  will 
necessarily  have  the  effect  to  deny  just  compensation  for  private  property 
taken  for  public  use.  Galveston  Electric  Go.  ▼.  Galveston  (U.  8.  Dist.  Ct.) 
547. 

iN;r[mT. 

Allowances  for  accidents  in  the  operation  of  a  street  railway,  see  Bjb- 
TUBN,  30,  31. 

IKSTALUiTION  CHARGE. 

Telephone  installation  charges,  see  Rates,  65-67. 

UrSITRANCE. 

Reserves  for  insurance  and  damages,  see  RsTUBzr,  30^SS. 

UrTANOIBLE  PROPERTY. 

Valuation  of  particular  kinds  of  intangible  property,  see  VALUATXCnry 
69-^0. 

INTERCORPORATE  REIJiTIOllS. 

Gonsideratioii  of  state-wide  revenues  and  expenses  to  determine  wbetber 

contractual  relation  is  equitable,  see  Retubk,  70. 
Value  of  lease  by  electric  company  to  a  street  railwiiy  where  both  are 

controlled  by  the  same  interest,  see  Valuation,  80. 

INTEREST. 

Utility  using  reserves  in  its  business  without  paying  interest  therefor^ 
as  it  affects  reasonableness  of  return,  see  Return,  52. 

Application  of  8  per  cent  return  to  deferred  dividends  and  value  of  sezr- 
ices  in  determining  stockholders'  sacrifice,  see  Valuation,  22. 

INTERSTATE  COMMERCE. 

Interstate  ferry  property  as  no  part  of  street  railway  rate  base,  see 
Valuation,  54,  55. 

INTERSTATE  TRANSPORTATION. 

Income  from  the  operation  of  interstate  ferries  as  no  part  of  street 
railway  revenue,  see  Retubn,  8. 

INTERURBAN  RAII.WAT8. 

Annual  charge  to  interurban  system  granting  free  transfers  to  city  lines, 

see  Afpobtionment,  4. 
Freight  service  by  an  interurban  railway,  see  Monopoly  and  Gompkii- 

TION,  2. 
Rates  fixed  by  franchise  as  no  basis  for  determining  reasonableness  of 

rates  to  other  points  on  line,  see  Rates,  15. 
P.U.R.1921D. 
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INTERURBAN  RAILWAYS— ooniinucA 

Consideration  of  interurban  railway  rates,  see  Rates,  88,  39. 
Free  electric  current  to  interurban  divisions,  see  Retubn,  80. 
]>etermination  of  reproduction  cost  of  an  interurban  railway,  see  VaIt 
ITATION,  16. 

1.  An  interurban  railway  not  possessing  many  cars  of  its  own  should 
not  be  allowed  to  retain  cars  belonging  to  steam  carriers  for  use  on  its  own 
lines  on  a  per  diem  basis.    Kraas  v.  Michigan  United  R.  Go.  (Mich.)  703. 

INTRASTATE  RATES. 

See  also  generally,  Rates. 

Refusal  of  a  state  to  allow  a  parent  telephone  company  to  impose  undue 
burden  upon  intrastate  traffic,  see  Rates,  3. 

INVENTORT. 

Equipment  not  in  use  at  time  of  inventory  but  about  to  be  installed  as 
part  of  fixed  capital,  see  Valuation?,  51. 

INVESTORS'  SACRIFICE. 

Investors'  sacrifice  as  it  affects  value,  see  Valuatioit,  10. 

IOWA. 

Franchise  fixing  confiscatory  rates  as  abridging  power  of  Commission, 
see  Rates,  10. 

JITNEYS* 

See  AuTOifOBiLES. 

JUBICIAI.  POWERS. 

Commission  power  as  legislative  rather  than  judicial,  see  Cbbtiorabi. 

Order  of  Commission  making  a  rate  schedule  retroactive  as  not  review- 
able by  writ  of  certiorari,  see  Cebtiobabi. 

Power  of  Commission  to  determine  whether  company  is  rendering  pub- 
lic service,  see  Public  Utiuties,  1. 

JURISDICTION. 

Of  Commissions  generally,  see  Commissigi^s. 

Regulation  of  jitneys  as  within  city  police  powers,  see  Automobiles,  2. 

Jurisdiction,  powers,  and  duties  of  Commissions  over  rates,  see  Rates, 

4-10. 
Jurisdiction,  powers  and  duties  of  Commissions  with  respect  to  service, 

see  Sebvice,  1-6. 

XJkND. 

Apportionment  of  the  value  of  storehouse  and  land,  see  Apportioitment, 

2. 
Exclusion  from  rate  base,  of  gas  utility  of  land  not  in  actual  use,  see 

Valuation,  54,  66. 
Valuation  of  land,  see  Valuation,  60. 
P.U.R.1921D. 
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UkNOUAOE. 

Use  of  abusive  language  as  a  ground  for  discontinuing  telephone  servioe, 
see  8EBYICE,  20. 

LARGE  CONSUMERS. 

Discriminatory  rates  to  municipalities  and  large  oonsumers.  Bee  J>I8- 

GBIUmATION. 

UkWS. 

See  Constitutional  Law;    Statutes. 

LEAKAGE. 

Excessive  amount  of  gas  unaccounted  for  indicating  inefficient  manage- 
ment, see  Retubn,  45. 

Refusal  of  water  consumer  to  repair  or  advance  the  expense  of  repair- 
ing, as  no  ground  for  discontinuance  of  service,  see  Sebvicb,  21. 

LEASES. 

Valuation  of  leases,  see  Valuation,  80. 

LEGAL  EXPENSES. 

As  an  operating  expense,  see  Return,  14-18. 

LEGISLATIVE  POWERS  AND  FITIfCTIdllS. 

Commission  power  as  legislative  rather  than  judicial,  see  Gebtiobabi. 
Order  of  Commission  making  a  rate  schedule  retroactive  as  not  review- 
able by  writ  of  certiorari,  see  Cebtiosabi. 

LEGISLATURE. 

Grounds  for  granting  injunction  against  the  collection  of  rates  estab- 
lished under  legislative  sanction,  see  Injunction,  2. 

LOCAL  ANTAGONISM. 

Omission  of  service  charge  on  account  of  popular  objection,  see  Ratbb, 
21,  22. 

LOCAL  CONTROL. 

Regulation  of  jitueys  as  within  city  police  powers,  see  Automobilbs,  2. 

LOSSES. 

Lack  of  Commission  power  to  require  the  payment  of  claims  for  Iom  or 
damage  to  goods  in  a  storehouse,  see  Commissions,  1. 

MAINTENANCE. 

Electric  line  upkeep  to  be  borne  by  the  utility,  see  Blbcibicitt,  1. 
Maintenance  as  a  factor  to  be  considered  in  fixing  telephone  flwitchiug 

rates,  see  Rates,  61. 
Allocation  of  salary  of  a  telephone  manager,  see  Rxtubn,  35. 
Maintenance  and  replacements  as  operating  expenses,  see  Return,  3&-48. 
P.U.R.1921D. 
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MANAOEMEirr. 

Efficiency  of  management  as  it  affects  feturn,  see  Retubtt,  68-71. 
Discretion  on  the  part  of  company  officials  rather  than  on  the  part  of 
the  Commission  in  operating  a  public  utility,  see  Rctubn,  69,  70. 

MAWAOER. 

Allocation  of  salary  of  a  telephone  manager,  see  Rbtubn,  85. 

MAKYumm. 

Kules  for  the  regulation  of  automobiles  and  jitney  busses,  see  Automo- 
biles, 3. 

XASSACHXrSETTB. 

General  order  prescribing  reclassification  of  accounts  of  gas  and  elec- 
trical companies,  see  Accounting,  1. 

matz:riai.s  and  supplies. 

Value  of  materials  and  supplies  as  a  consideration  in  determining  al- 
lowance for  working  capital,  see  Valuation,  64,  66,  68. 

MEMBERS. 

Validity  of  Ck>mmia8ion  action  and  necessity  for  notice  to  members  of 
Commissions,  see  Commissions,  4. 

MERGER. 

See  Consolidation,  Mbsmeb,  and  Salb. 

METERS. 

Application  of  minimum  charge  to  prepay  gas  meters,  see  Rates,  18. 
Use  of  prepayment  gas  meters  as  a  matter  for  the  discretion  and  best 

judgment  of  the  company,  see  Rates,  37. 
Burden  of  cost  of  changing  from  direct  to  alternating  current  meter, 

see  Service,  22. 
^    Meters  temporarily  out  of  use  as  part  of  rate  base,  see  Valuation,  58. 

aCICHIOAN. 

Scope  of  Commission  powers  as  consultant  in  the  preparation  of  plans, 
surreys  and  reports  of  a  municipal  plant,  see  Commissions,  3. 

MILEAGE. 

Basis  of  apportionment  of  expenses  of  a  transcontinental  toll  line,  see 
Apportionment,  1. 

MIKIMUM  CHARGE. 

Minimum  charge  in  rate  schedule,  see  Ratks,  18. 

MINNESOTA. 

Retention  by  a  telephone  company  of  one  subscriber  in  a  town  served  by 
another  company,  see  Monopoly  and  Competition,  3. 
P.U.R.1921D. 
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M0K01^0I.T  AND  COMPETITIOK. 

Evidence  required  to  warrant  permit  to  famish  additional  aerrice,  see 
Certificates  of  CofrvENiENca  Ain>  Nbcessity,  6. 

Consideration  of  destructive  competition  in  operation  at  a  loss,  see  Rb- 
TDBN,  58. 

Electric  company  to  extend  its  service  to  a  town  within  its  territory,  see 
Seevice,  15. 

Annotation  on  monopoly  and  competition,  pp.  332,  498. 

Statement  that  the  remedy  for  inadequate  train  service  is  not  the  licens- 
ing of  another  common  carrier,  but  the  requirement  of  more  efficient  train 
service,  p.  494. 

Discussion  of  the  control  of  utilities  to  prevent  competition  by  a  new  car- 
rier entering  territory  already  occupied,  p.  496. 

1.  A  railroad  operates  its  service  according  to  its  best  judgment,  but  the 
regulatory  authority  may  order  additional  service  by  other  carriers  to  meet 
the  reasonable  requirements  of  the  public,  if  the  schedule  of  trains  as  operated 
fails  so  to  do.    Re  Donovan  (Colo.)  488. 

2.  An  interurban  railway  prepared  to  give  freight  service  to  a  town  and 
the  surrounding  territory  should  be  allowed  to  render  such  service  although 
it  might  take  some  traffic  from  steam  roads  passing  through  nearby  towns. 
Kraas  v.  Michigan  United  R.  Co.  (Mich.)  793. 

3.  The  retention  by  a  telephone  company  of  one  subscriber  1^  a  town 
served  by  another  company  furnishing  inadequate  service,  does  not  violate 
the  Minnesota  Telephone  Law,  when  such  subscriber  has  been  receiving  such 
service  for  a  number  of  years  before  the  inception  of  the  town  company.  Twin 
Valley-Ulen  Teleph.  Co.  v.  Lake  Ida  Farmers  Teleph.  Co.  (Minn.)  330. 

4.  The  New  Jersey  Commission,  within  the  limits  of  its  jurisdiction,  will 
control  jitney  competition  in  accordance  with  the  requirements  of  public  con- 
venience and  necessity  and  will  so  regulate  it  that  unlimited  competition,  not 
required  for  such  purposes,  will  be  held  in  check.  Re  Public  Service  R.  Co. 
(N.  J.)  593. 

5.  A  Commission  should  not  stand  in  the  way  of  progress  and  if  motor 
trucks  can  demonstrate  their  superiority  over  a  railroad  for  transportation 
of  short-haul  freight,  public  convenience  and  necessity  require  their  being 
brought  into  service.    Re  Wedgwood  (Utah)  262. 

6.  The  existence  of  two  telephone  exchanges  in  a  single  community  whose 
interests  are  united,  is  economically  imsound,  commercially  disastrous,  and 
socially  wrong.  Com.  of  Virginia  ex  rel.  Augusta  County  Farmers'  Mut. 
Teleph.  Co.  v.  Staunton  Mut.  Teleph.  Co.  (Va.)  151. 

MONTAXA* 

Commission  jurisdiction  over  extensions  by  a  municipal  water  plant  ren- 
dering service  beyond  the  city  boundaries,  see  Municipal  Plants,  X. 

Power  of  Commission  to  determine  whether  company  is  rendering  pub- 
lic service,  see  Pubuo  Utilities,  1. 

KOTOR  TRUCKS. 

See  Automobiles. 
P.U.R.1921D. 
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mmioiPAxrms. 

See  also  Municipal  Plants. 

Hegulation  of  jitneys  as  within  city  police  powers,  see  Automobiles,  2. 

Lack  of  municipal  power  to  enforce  confiscatory  rates,  see  Constitution- 
al Law,  2. 

Discriminatory  rates  to  municipalities  and  large  consumers,  see  Dis- 
crimination, 1. 

Discrimination  by  municipal  water  utility  between  city  customers  and 
those  residing  outside  the' city,  see  Discbimination,  2. 

Discriminatory  rates  to  resale  companies  or  to  cities,  see  Discrimin- 
ation, 6.  I 

Discrimination  in  favor  of  a  municipality  on  account  of  franchise  pro- 
visions, see  Discrimination,  8. 

Jurisdiction  of  Federal  district  court  to  enjoin  a  municipality  from  en* 
forcing  confiscatory  street  railway  rates,  see  Injunction,  1. 

Discontinuance  of  fire  hydrant  service  for  nonpayment,  see  Payment,  3. 

Commission  power  to  f^  rates  for  electric  day  service  when  such  service 
had  been  furnished  without  objection  on  the  part  of  a  city,  although 
not  covered  by  franchise  agreement,  see  Rates,  9. 

Franchise  fixing  confiscatory  rates  as  abridging  power  of  Commission, 
see  Rates,  10. 

Binding  effect  of  a  franchise  agreement  entered  into  by  a  gas  corpora- 
tion and  a  municipality,  see  Rates,  25. 

Change  in  Constitution  as  it  affects  franchise  fixing  street  railway  rates, 
see  Rates,  28. 

Ineffectual  rate  franchise  as  not  producing  a  unilateral  contract  with 
respect  to  rates,  see  Rates,  29. 

Consolidation  of  street  railway  properties  as  it  affects  franchise  govern- 
ing rates,  see  Rates,  30. 

Inability  to  increase  gas  rates  beyond  franchise  maximum  by  merely  fil- 
ing increased  rate  schedule,  see  Rates^  31. 

Increased  fire  protection  rates  to  meet  increased  taxes,  see  Rates,  60. 

Revenues  from  street  lighting  when  cost  of  street  lighting  is  included 
in  operating  expenses  of  a  municipal  plant,  see  Return,  7. 

Removal  of  abandoned  street  railway  tracks  as  a  niatter  for  disposition 
as  between  the  street  railway  and  the  city,  see  Service,  1. 

Duty  of  a  municipal  plant  to  render  service  to  citizens,  see  Service,  6. 

Valuation  of  pavements  in  a  reproduction  cost  valuation,  see  Valuation, 
7. 

Ascertainment  of  value  for  municipal  purchase,  see  Valuation,  12. 

MUNICIPAI.  FBANbHISE. 

See  Franchises. 

MimiCIPAI.  PI^AKTS. 

Scope  of  Commission  powers  as  consultant  of  a  municipal  plant,  see 

Commissions,  3. 
Discrimination  by  municipal  water  utility  between  city  customers  and 

those  residing  outside  the  city,  see  Discrimination,  2. 
P.U.R.1921D. 


Digitized  by 


Google 


896  INDEX. 

MUNICIPAL  VhAKIS—oontinued. 

Additions  to  revenues  from  street  lighting  when  cost  of  street  lighting 
is  included  in  operating  expenses  of  a  municipal  plant,  see  Return, 
7. 

Duty  of  a  municipal  plant  to  render  service  to  citizens,  see  Sebvice,  6. 

Change  from  direct  to  alternating  current  as  it  affects  extensions  of  serv- 
ice, see  Service,  9.  ^ 

Reasonable  requirements  as  to  notice  of  desire  for  service  extensions,  see 
Service,  10. 

Burden  of  cost  of  changing  from  direct  to  alternating  current  meter,  eee 
Service,  22. 

Discussion  of  the  limits  of  water  service  rendered  by  a  municipal  plant, 
p.  821. 

Discussion  of  the  difference  between  taxpayers  and  consumers  of  a  mu- 
nicipal utility  and  of  the  just  burden  to  be  borne  by  each,  p.  824. 

1.  The  Montana  Commission  has  jurisdiction  over  extensions  by  a  mu- 
nicipal water  plant  although  they  are  beyond  the  boundaries  of  the  city,  and 
the  fact  that  service  in  outlying  territory  cannot  be  compelled  does  not  take 
from  the  Conunission  its  power  to  regulate  such  service.  Re  Laurel  (Mont.) 
811. 

2.  A  differential  rate  should  be  charged  to  consumers  of  a  municipal 
plant  residing  outside  the  city  limits  in  order  to  equalize  the  disparity  be- 
tween rates  and  taxes  paid  by  city  property  owners  for  municipal  plant  con- 
struction, notwithstanding  the  fact  that  the  outside  consumer  has  con- 
tributed to  the  cost  of  extension  outside  of  the  city,  and  that  he  has  do  fire 
protection  and  is  ;iot  afforded  all  of  the  advantages  of  the  city  system.  Re 
Laurel  (Mont.)  817. 

MtTKICIPAIi   PURCHASE. 

Ascertainment  of  value  for  municipal  purchase,  see  VALUATioir,  12. 

NAME. 

No  charge  for  changing  a  name  in  a  telephone  directory,  see  Ratbs^  56. 

NATURAL  aA& 

See  also  Gas.  «n 

Depletion  of  natural  gas  wells,  see  Depletion^  1. 

Depreciation  of  natural  gas  plant,  see  DEPEECiATiOKy  8,  9. 

Refund  for  excessive  natural  gas  rates  without  a  Commission  order,  see 

Reparatiow,  1.  ' 

Operating  expenses  for  a  natural  gas  utility,  see  Retusn,  49. 
Depletion  of  natural  gas  fields  as  it  affects  return,  see  Retubn,  74. 
Amount  of  return  allowed  a  natural  gas  company,  see  RsruBsr,  102,  lOS. 
Service  by  natural  gas  compsJiies,  see  Sesvige,  25. 

NEGESSITT. 

See  Certificates  of  Convenience  and  Necessitt. 
P.U.R.1921D. 
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HEW  JERSEY. 

Charges  to  depreciation  retenre,  see  Aooodntibo,  2. 

Consideration  of  the  character  of  servioe  rendered  in  determining  wheth- 
er a  rate  is  just  and  reasonable  as  no  violation  of  Constitution,  see 
Constitutional  Law,  l. 

Restriction  of  jitney  competition  with  a  street  railway,  see  Moxopolt 
A>D  Competition,  4. 

IfEWTORBu 

Power  of  Commission  to  order  curtailment  of  street  railway  operation 
on  account  of  congestion  in  streets,  see  Sebvicb,  4. 

19IGHT  8ERVI0E. 

Franchise  provision  m  to  night  electric  service,  as  it  affects  day  service, 
see  Rates,  26. 

If  OIVPHTSICAI*  VAIilTES. 

Consideration  of  nonphysical  elements  affecting  value  or  cost,  see  Val- 
uation, 31-41. 
HOOTES. 

Reduction  of  notes  as  n«  part  of  operating  expense,  see  Rstubn,  12. 

KOTICE. 

Validity  of  Commission  action  and  necessity  for  notice  to  members  of 
Commissions,  see  Commissions,  4. 

OBJECTIONS. 

Omission  of  service  charge  on  account  of  popular  objection,  see  Rate», 
21,  22. 

OBSpUBSCENOE. 

Consideration  of  obsolete  and  superseded  property  in  a  valuation  pro- 
ceeding, see  Valuation,  52,  63. 

OOOUPIED  TERRITORY. 

Admission  of  competition  to  territory  occupied  by  a  public  utility,  see 
Monopoly  and  CoMPErmoN,  3. 

OFFICERS. 

Salaries  and  expenses  of  officers,  see  Return,  34,  85. 

OPERATING  EXPENSES. 

Higher  rates  to  compensate  for  low  estimate  of  operating  costs  and  high 
estimate  of  return  from  the  Bale  of  residual  coke,  see  Rates,  36. 

Consideration  of  operation  expenses  in  determining  return,  see  Retukn, 
9-51. 

OPERATION  AT  A  I.OSS. 

Power  of  Commission  to  order  the  continuance  of  heating  servioe  oper- 
ated at  a  loss,  see  Scbvxcb,  2. 
F.UJL1921D.  67 
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ORDERS. 

Orders  of  CommisBions,  see  Coif  lassiORS. 

ORDINAKOES. 

See  Francuibes. 

ORGANIZATION  EXPENSES. 

Consideration  of  promotion  and  organization  expense  in  a  book  eost  vml- 
nation,  see  Valuation,  21. 

ORIOINAI.  COST. 

Charges  to  depreciation  reserre,  see  Accounting,  2. 

Original  cost  as  measure  of  value,  see  Valuation,  6. 

Ascertainment  of  original  cost,  see  Valuation,  13. 

Accrued  depreciation  of  additions  to  property,  see  Valuation,  28. 

OVERBUILBING. 

Undue  expansion  as  a  bar  to  increased  rates,  see  Retubn,  66. 

OVERHEAD  EXPENSES. 

Exclusion  of  overheads  in  computing  depreciation,  see  Depbeciation,  1« 
Consideration  of  overheads  in  a  valuation  proceeding,  see  Valuattoit, 
31-40. 

OWNERS*  SACRIFICE. 

Asccrtainmient  of  owners'  sacrifice,  see  Valuation,  22-24. 

PARENT  COBdtPANT. 

Refusal  of  a  state  to  allow  a  parent  telephone  company  to  impose  undue 
burden  upon  intrastate  triafiic,  see  Rates,  3. 

PASSENGERS. 

Allowances  for  accidents  in  the  operation  of  a  street  railway,  we  Rs- 
turn,  30,  31. 

PAST  EARNINGS. 

Past  earnings  as  they  affect  return,  see  Retubn,  72,  73. 
Excessive  past  rates  as  they  aiTcct  valuation,  eee  Valuation,  L 
Deduction  of  excessive  past  profits  from  the  value  of  an  electric  utility, 
see  Valuation,  43. 

PATENT  RIGHTS. 

Allowances  for  patent  rights  in  a  valuation  proceeding,  see  Valuation, 
70. 

PAVEMENT. 

Valuation  of  pavements  in  a  reproduction  cost  valuation,  see  Valuation, 
7. 

Cost  of  cutting  and  replacing  pavement  over  mains  as  it  affeota  reproduc- 
tion cost  valuation,  see  Valuation,  10. 
P.U.R.1921D. 
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PAYMENT. 

Lack  of  Commissioii  power  to  require  the  pttjnieiit  of  elains  for  lose  or 

damage  to  goods  in  a  storehouse,  see  Comassioiis,  1. 
Guaranty  of  payment  before  extending  eervioe,  eee  SJ&BVicaB  18. 

Annotation  on  payment,  p.  190. 

Annotation  on  discount  for  prompt  payment,  p.  191. 

Annotation  on  penalties  for  failure  to  pay  promptly,  p.  191; 

Annotation  on  time  of  payment,  p.  191. 

Annotation  on  discontinuance  of  service  for  nonpayment,  p.  192. 

Annotation  on  deposit  to  guarantee  payment,  p.  192. 

Annotation  on  payment,  p.  790. 

Annotation  on  time  for  payment,  p.  790. 

Annotation  on  penalty  for  slow  payment,  p.  791. 

1.  It  is  immaterial  to  the  right  of  an  electric  company  to  discontinue 
service  for  nonpayment  of  bills,  whether  the  account  was  presented  to  the 
consumer  month  by  month  as  it  accrued,  or  whether,  through  a  clerical  error, 
the  whole  amount  was  presented  at  once,  although  the  consumer  should  have 
a  reasonable  time  in  which  to  meet  the  account  and  the  company  should  use 
every  means  possible  to  present  accounts  monthly.  Gamez  v.  Arizona  Gas  & 
E.  Co.  (Ariz.)  787. 

2.  A  requirement  governing  the  return  of  deposits  to  insure  paym^t  of 
gas  bills,  is  for  the  company's  discretion,  and  should  not  be  settled  by  a  Com- 
mission order.    Ke  Lansing  Fuel  &  Gas  Co,  (Mich.)  387. 

3.  It  would  be  unreasonable  and  indefensible  to  permit  a  water  company 
to  discontinue  fire  hydrant  service  to  cities  on  account  of  nonpayment  of  wa- 
ter bills.    Webb  City  v.  Missouri  Public  Utilities  Co.  (Mo.)  348. 

4.  A  telephone  company  has  no  right  to  discontinue  service  to  a  rural 
telephone  line  for  the  nonpayment  of  a  disputed  bill  for  switching  service, 
inasmuch  as  it  has  recourse  to  the  courts  for  the  adjustment  of  disputed  ac- 
counts.   Nolan  V.  People's  Teleph.  &  Teleg.  Co.  (S.  D.)  188. 

5.  A  telephone  company  was  authorized  to  collect  exchange  rates  monthly 
in  advance  and  to  collect  rural  party  line  rates  quarterly  in  advance  with  a 
penalty  for  slow  payment.    Re  Valley  Springs  Teleph.  Co.  (S.  D.)  406, 

PEAK  DEBIAND. 

Duty  of  company  to  supply  peak  demand  created  during  summer  sea- 
son, see  Sebvigb,  7. 

PHBASEOLOGT. 

Substantial  departure  from  phraseology  in  a  statute  as  it  affects  eon> 
struction,  see  Statutes,  1,  »: 

PHYSICAL  CONNECTION. 

Unsoundness  of  maintaining  two  telephone  exchanges  In  a  single  com- 
munity, see  Monopoly  and  Competition,  6. 

Telephone  company  which  has  submitted  to  Commission  for  one  purpose 
as  estopped  from  denying  Commission  jurisdiction  with  respect  to 
other  matters,  see  Service,  5. 

PHYSICIAN. 

Classification  of  physicians'  telephones,  see  Rates,  63,  54. 
P.U.R.1921D. 
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POLICE   POWER. 

Kegulation  of  jitneyis  as  within  city  police  powers,  see  AirrosfOBiixs,  2. 

POWER  STATIONS. 

Value  of  lease  by  electric  company  to  a  street  railway  where  both  axe 
controlled  by  the  same  interests,  see  Valuation,  80. 

PREFERENCES. 

See  Discrimination. 

PREPAYMENT. 

Use  of  prepayment  gas  meters  as  a  matter  for  the  discretion  and  best 
judgment  of  the  company,  see  Rates,  37. 

PRESSURE. 

Standards  for  gas  service,  see  Sebyicb,  23,  24.     . 

PRICES. 

Commission  to  take  into  consideration  the  normal  advance  in  valnea,  see 

Return,  37. 
Unit  prices  to  be  used  in  a  reproduction  cost  valuation,  see  Valuation, 

14-17,  19. 

PRIVATE  SWITCHBOARD. 

Prevention  of  unauthorized  telephone  connections  by  subscribers  on  rural 
lines,  see  Service,  30. 

PROCEDURE. 

Hearing  dispensed  with  to  avoid  delay,  see  Hearings,  1. 

PROFITS. 

Real  estate  profits  by  the  owner  of  a  public  utility  as  not  affecting  the 
right  of  the  utility  to  a  reasonable  return,  see  Return,  2. 

PROMOTION  EXPENSES. 

Consideration  of  promotion  and  organization  expense  in  a  book  cost  val- 
uation, see  Valuation,  21. 

Consideration  of  promotion  expenses  in  a  valuation  proceeding,  see  Vajl- 
UATIOK,  33. 

PROMOTION  OF  BUSINESS. 

Arbitrary  account  set  aside  annually  as  a  reserve  for  promotion  of  busi- 
ness, see  Return,  13. 

PROPERTY  OWNERS. 

Burden  of  cost  of  installing  a  water  connection  between  mains  and  prop- 
erty line,  see  Service,  12. 

PUBUC  SERVICE. 

Kxtent  of  territory  to  be  served  by  an  electric  utility,  see  Sbbvioi^  IS,  14. 
P.U.R.1921D. 
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PUBLIC  VTIUTIES. 

See  also  Particular  Utility  Titles. 

Lack  of  Ck)minis8ion  jurisdiction  to  authorize  examination  of  utility*is 

books  or  property,  see  Coumisbions,  2. 
Discretion  on  the  part  of  company  officials  rather  than  on  the  part  of  the 

Commission  in  operating  a  public  utility,  see  Return,  69,  70. 
Public  interest  in  telephone  business  warranting  regulation  by  public 

authority,  see  Telephones,  1. 

1.  The  Montana  Commission  has  power  to  determine  whether  a  business 
is  of  that  public  character  which  brings  it  within  the  Commission's  jurisdic- 
tion.   Public  Service  Commission  v.  Valley  Mercantile  Co.  (Mont.)  803. 

2.  The  test  of  public  service  is  not  a  profession  or  denial  of  public  serv- 
ice but  the  circumstances  surrounding  the  operations  of  a  company.  Public 
Service  Commission  v.  Valley  Mercantile  Co.  (Mont.)   803. 

3.  A  charter  provision  is  of  itself  no  test  of  the  status  of  a  company 
but  may  be  considered  with  other  facts  in  determining  whether  a  company  is 
render ipg  public  service.  Public  Service  Commission  v.  Valley  Mercantile  Co. 
(Mont.)  803. 

4.  A  company  supplying  heat  to  several  offices,  a  hospital,  post  office, 
and  a  mercantile  establishment,  was  held  to  be  a  public  utility.  Public  Serv- 
ice Commission  v.  Valley  Mercantile  Co.  (Mont.)  803. 

5.  A  person  operating  an  auto  freight  scr\'icc  for  the  public  or  any  por- 
tion thereof  is  a  common  carrier  and  subject  to  the  provisions  of  the  Public 
Utilities  Act  of  Utah,  although  such  operation  consists  in  the  transportation 
of  freight  under  contracts.    Paulos  v.  Radebaugh  (Utah)  377. 

6.  '•Regulation  of  public  service  corporations  is  a  delicate  and  dangerous 
function,  and  ought  to  be  exercised  with  a  keen  sense  of  justice  on  the  part 
of  the  regulating  body,  and  met  with  frank  disclosures  on  the  part  of.  the 
company  to  be  regulated,"  and  the  granting  or  refusal  by  the  court  of  an  in- 
junction in  no  manner  relieves  either  party  to  the  controversy  from  the  recog- 
nition of  these  obligations  in  their  future  dealings.  Galveston  Electric  Co.  v. 
Galveston  (U.  S.  Dist.  Ct.)  547. 


RAILROADS. 

Bee  also  SntEET  Railways;  Interurhan  Railways. 

Consideration  of  railroad  crossings,  see  Crossings. 

Power  of  a  regulatory  authority  to  order  additional  service,  see  Monop- 
oly AND  Competition,  1. 

Freight  service  by  an  interurban  railway,  see  Monopoly  and  Competi- 
tion, 2. 

Motor  trucks  for  short  haul  freight  transportation,  see  Monopoly  and 
Competition,  6. 

Investmenrt  of  electric  utility  in  railroad  property  as  part  of  rate  base, 
see  Valuation,  46. 


RATE  OF  DEPRECIATIOir. 

See  Depreciation,  2-13. 
P.U.R.1921D. 
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RATES. 

.    I.  Patter  of  Btate^  1-^. 

//.  Jurlsdictiotif  power,  and  duties  of  ComtnisHonf  4^10. 
III.  Factors  to  he  considered  in  determining  reasonalOeneMS,  1 1-^17 , 
IV.  Kinds  of  rates,  1S^24. 
.    a.  Minimutn  charge,  18, 
b.  Service  charge,  19—24. 
V.  Effect  of  franchises  and  contracts,  2li—80. 
VI.  Bate  schedules;  filing  and  effect,  81* 
VII.  Bates  of  particular  utUities,  S2''0a. 
a.  Electricity,  33—34, 
h.  Gas,  8S-a7. 

o.  Interurhan  railways,  3S,  30. 
d.  Street  railways,  40—40, 

1.  In  general,  40,  41. 

2.  Cash  and  ticket  fares,  42—46^ 
6>  Telephones,  47—57. 

1,  In  general,  47— OO, 

2,  SuHtching  rates,  SI,  5J9« 

3,  Classification  of  physicians,  M,  S4. 

4,  Installation  and  removal  charges,  55—57* 
.     f.  Water,  (iS—63. 

See  also  Retubn. 

Action  of  trial  court  in  granting  injunction  and  in  subsequently  permittinj^ 
surcharges  to  be  collected  as  not  reviewable  upon  appeal,  see  Appeal  and 
Review,  1. 

Failure  of  Commission  to  suspend  rates  as  not  injurious  to  complainant,  see 

CO&TMISSIONS,  6. 

Lack  of  municipal  power  to  enforce  confiscatory  rates,  see  Ck>N8TiTnTi02rAL 
Law,  2. 

Discrimination  in  rates,  see  Discrimination. 

Grounds  for  granting  injunction  against  the  collection  of  rates  established 
under  legislative  sanction,  see  Injunction,  2. 

Differential  rate  charged  to  consumers  of  a  municipal  plant  residing  outside 
the  city  limits,  see  Municipal  Pijints,  2. 

Refund  for  excessive  natural  gas  rates  without  a  Commission  order,  see  Rep- 
abation,  1. 

Security  to  reimburse  patrons  for  excessive  rates  granted  as  emergency  re- 
lief, see  Return,  89. 

Test  period  to  determine  reasonableness  of  rates,  sec  Retl^n,  114-116. 

Federal  court  injunction  as  to  rales  considered  with  its  effect  upon  Com- 
mission power  over  service,  see  Sfxvice,  3. 

Pending  application  for  increased  rates  no  excuse  for  inadequate  service,  see 
Service,  8. 

Ascertainment  of  rate  base,  see  Valuation. 

Lxcossive  past  rates  as  they  affect  valuation,  see  Valuation,  1. 

Ascertainment  of  value  for  rate  making,  see  Valuation,  2-11. 

Annotation  on  rates  in  general,  p.  308. 
Annotation  on  power  of  Congress  over  rates,  p.  308. 
P.U.R.1921D. 
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!•  Power  of  state, 

1.  Bates  or  tolls  to  be  charged  by  a  public  service  corporation  for 
services  rendered,  fixed  by  a  municipality  by  ordinance  as  an  incident  to  the 
granting  of  a  franchise  to  it  by  such  municipality,  are  subject  to  legislative 
control.    Brooksville  v.  Florida  Teleph.  Co.  (Fla.  Sup.  Ct.)  281. 

2.  A  franchise  stipulation  fixing  maximum  gas  rates  is  a  contract,  but 
is  subject  to  the  police  power  of  the  state  and  may  be  modified  for  the  pub- 
lic welfare  by  the  legislature  through  the  Public  Service  Ck>mmiB8ion.  Pub- 
lic Service  Commission  v.  Pavilion  Natural  Gas  Co.  (N.  Y.  App.  Div.)  11. 

3.  The  refusal  of  a  state  to  allow  a  parent  telephone  company  to  place 
upon  local  service  an  excessive  portion  of  the  burden  and  expense  of  develop- 
ing and  operating  the  long-distance  business,  does  not  conflict  with  the  prin- 
ciple that  a  state  may  not  make  rates  for  intrastate  service  which  yield  less 
than  a  fair  return  on  the  theory  of  compensatory  profits  on  interstate  rates. 
Re  Southern  Bell  Teleph.  &  TeXeg.  Co.   (N.  C.)   447. 

II,  JurisdU^ion,  potoer,  and  duties  of  Commissionm 

Annotation  on  power  of  Commission  over  rates,  p.  309. 

Discussion  of  the  power  of  the  Commission  over  rates  and  rate  contracts, 
p.  13. 

Statement  of  rule  that  the  New  York  Commission  has  authority  under 
I  97  of  the  Public  Service  Commission  Law  as  amended  in  1921,  to  fix  tele- 
phone rates  regardless  of  franchiseS|  p.  742. 

4.  By  chapter  6525,  Acts  of  1913  (Comp.  Laws  1914,  §§  2829k-2829z), 
power  is  given  the  Railroad  Commission  to  regulate  rates,  tolls,  contracts,  and 
charges  of  telephone  companies  doing  business  in  Florida.  Brooksville  ▼. 
Florida  Teleph.  Co.  (Fla.  Sup.  Ct.)  281. 

6.  The  authority  of  a  state  to  fix  the  rates  and  charges  for  public  utility 
services  is  paramount,  and  is  not  subject  to  ordinance  provisions.  Re  Kenil-, 
worth  Water  Co.   (111.)   95. 

6.  A  Commission  has  power  to  change  rates  fixed  by  a  contract  between 
a  municipal  plant  and  a  neighboring  city ;  and  by  prescribing  reasonable  rates 
the  Commission  does  not  undertake  to  reform  the  contracts.  Re  Higgins- 
ville  (Mo.)   798. 

7.  A  gas  company,  with  maximum  rates  fixed  by  a  franchise,  is  not  em- 
powered to  change  such  rates  by  simply  giving  thirty  days*  notice  to  the  Com- 
mission and  publication  for  thirty  days  to  the  public,  but  must  secure  the 
Commission's  sanction  of  such  change.  Public  Service  Commission  v.  Pavilion 
Natural  Gas  Co.    (N.  Y.  App.  Div.)   11. 

8.  The  holding  of  a  full  hearing  is  not  a  jurisdictional  condition  prece- 
dent to  extending  the  consent  of  the  New  York  Commission  to  an  increase  of 
rates  by  a  telephone  company  and  an  order  made  by  the  Commission  fixing 
such  rates.    Re  New  York  Teleph.  Co.  (N.  Y.  2d  Dist.)  21. 

9.  A  Commission  acted  entirely  within  its  power  in  fixing  rates  for  elec^ 
trie  day  service  which  had  been  furnished  for  over  ten  years  without  objec- 
tion on  the  part  of  a  city,  since  such  rate  fixing  does  not  grant  a  use  of  the 
streets  but  fixes  a  rate  for  a  use  already  in  existence  and  not  covered  by 
franchise  agreement.  Clifton  Forgo  v.  Virginia-Western  Power  Co.  (Va.  Sup. 
Ct.  App.)  57. 

P.U.R.1921D. 
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10.  An  ordinance  of  an  Iowa  municipality  ftting  confiscatory  utility  rates 
cannot  be  upheld  an  tlic  theory  that  its  acceptance  by  the  company  consti- 
tuted a  contract  since  the  statutes  of  that  state  in  conferring  upon  munici- 
palities the  power  to  fix  rates  exprcHsly  provides  that  such  power  shall  not 
be  abridged  by  contract.  Southern  Iowa  Electric  Co.  v.  Chariton  (U.  S, 
Sup.  Ct.)  275. 

lit.  Factors  to  be  oonMdered  in  determining  reattonahleneas. 

Consideration  of  the  character  of  service  rendered  in  determining  whether 
a  rate  is  just  and  reasonable,  see  Constitutional  Law,  1. 

Annotation  on  reasonableness  of  rates,  p.  310. 

Discussion  of  proper  rates  when  adequate  rates  would  far  exceed  the 
value  of  service,  p.  138. 

Discussion  of  the  weight  which  should  be  given  to  a  popular  ezpreasioD 
cf  sentiment  regarding  street  railway  rates,  p.  735. 

11.  Mere  inability  to  purchase  the  services  furnished  by  a  public  service 
enterprise  can  form  no  justification  for  re^^uiring  rates  to  be  unreasonably 
low.     Re  Kenilworth  Water  Co.  (111.)  95. 

12.  The  availability  of  a  cheap  source  of  supply  should  react  to  the  benefit 
of  the  consumers  of  a  gas  and  electric  company.  Re  Consolidated  Gas,  E.  L.  & 
P.  Co.  (Md.)  705. 

13.  The  burden  of  proving  that  a  proposed  increase,  change  or  alteration 
in  rates  is  just  and  reasonable,  is  placed  upon  the  utility  making  the  appli- 
cation. New  Jersey  Central  Traction  Co.  ▼.  Public  Utility  Comrs.  (N.  J. 
t^up.  Ct.)  391. 

14.  A  street  railway  company  w^as  allowed  to  charge  a  fare  of  10  cents 
over  a  line  1.82  miles  in  length  with  a  branch  .89  of  a  mile  in  length,  where 
excessive  grades  prevailed  throughout  the  line.  Re  Hudson  River  &  E.  Trac- 
tion Co.   (N.  Y.  2d  Dist.)  41. 

15.  Where  the  rate  of  fare  between  two  designated  points  is  fixed  by  the 
terms  of  an  interurban  franchise,  the  Public  Utilities  Commission  is  not  re- 
quired to  adopt  such  rate  as  a  basis  for  the  determination  of  the  reasonable- 
ness of  a  rate  to  tlie  other  points  on  the  line  of  such  road.  Stark  County  v. 
Public  Utilities  Commission  (Ohio  Sup.  Ct.)  542. 

10.  Where  there  is  no  evidence  that  a  rate  charged  by  an  interurban 
road  for  carrying  passengers  is  in  excess  of  a  reasonable  rate,  it  will  not  be 
held  to  be  unreasonable  or  unjustly  discriminatory  on  the  sole  ground  that 
it  exceeds  the  sum  of  fares  between  intermediate  points  which  are  fixed  by 
t^evcral  independent  franchise  contracts.  Stark  County  v.  Public  Utilities 
Commission   (Ohio  Sup.  Ct.)   542. 

17.  A  telephone  company  applying  for  increased  rates  electing  to  pro- 
ceed in  accordance  with  Rules  14,  15,  and  10  of  the  Tennessee  Rules  and  Reg- 
ulations, assumes  the  burden  of  proof  to  justify  the  increase;  and  it  becomes 
incumbent  upon  the  company  to  establish,  to  the  satisfaction  of  the  Com- 
mission, the  value  of  the  property  of  the  company  in  the  state  which  is  used 
and  usable  for  the  service  of  the  public  Re  Cumberland  Teleph.  k  Teleg.  Ccx 
(Tenn.)  858. 
P.U.K.1921D. 
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IV.  Kinds  of  rates. 

Annotation  on  various  kinds  of  rates,  p.  311. 
a.  Minimum  charge, 

18.  A  gas  conafmny's  practice  whereby  the  meter  reader  notifies  the  ons- 
tomer  when  the  amount  of  money  in  a  prepay  meter  is  less  than  the  min- 
imum charge  and  collects  the  dilTerenoe  but  permits  the  customer  to  put  the 
money  through  the  meter  so  that  gas  wiU  be  delivered  therefor,  defeats  the 
purpose  of  the  minimum  diarge.    Gamez  v.  Arizona  Gas  k  £.  Co.  (Ariz.)  787. 

b.  Service  charge. 

Discussion  of  the  elements  considered  in  determining  a  proper  service 
.  charge  for  gas,  p.  208. 

Discussion  of  the  bad  results  which  would  probably  follow  a  flat  in- 
crease in  gas  rates  instead  of  the  application  of  a  service  charge,  p.  856. 

19.  A  service  charge  of  36  cents  per  meter  per  month  for  domestic  serv- 
ice was  approved.    Danbury  v.  Danbury  &  B*  Gas  &  £.  L.  Co.  (Conn.)  193. 

20.  The  rate  schedule  of  a  gas  company  should  contain  a  service  charge 
to  cover  the  cost  of  reading  the  meter,  keeping  it  in  repair,  making  out  bills, 
and  collecting  the  amoante  due  from. consumers.  Re  Chrand  Haven  (Mich.) 
318. 

21.  A  service  charge  was  omitted  from  a  flat  rate  gas  schedule  on  ac- 
count of  the  popular  objection  to  that  form  of  charge.  Re  New  Jersey  Gas 
Co.  (N.J.)  357. 

22.  A  service  charge  was  omitted  from  a  gas  rate  schedule  and  a  mini- 
mum bill  included  on  account  of  local  antagonism  to  the  service  charge.  Re 
Cape  May  Illuminating  Co.  (N.  J.)  695. 

23.  A  service  charge  of  a  reasonable  amount  should  be  allowed  in  the  rate 
schedule  of  a  gas  utility.  Customers  v.  Cohoes  Power  &  Light  Corp.  (N.  Y. 
2d  Dist.)  421. 

24.  A  service  charge  is  a  proper  element  in  a  gas  rate  schedule  and  is  law- 
ful notwithstanding  a  statute  prohibiting  the  collection  of  *'a  larger  sum 
for  gas  or  water  than  appears  to  be  due  on  inspection  of  the  meter  put  in  to 
regulate  and  register  the  same."  City  Council  of  Providence  v.  Providence 
Oas  Ck>.  (R.  I.)  842. 

F.  Effect  of  franchises  and  Oimtracts. 

Annotation  on  rate  contracts,  p.  309. 

25.  A  gas  corporation  which  has  entered  into  a  franchise  agreement  with 
a  municipality  by  which  its  rates  are  fixed,  receiving,  as  a  con^deratlon, 
privileges  granted  it  by  the  municipality,  is  firmly  bound  by  such  franchise, 
and  cannot  exceed  franchise  rates  unless  relieved  therefrom  by  the  state. 
Warsaw  v.  Pavilion  Natural  Gas  Co.  (N.  Y.  App.  Div.)  16. 

26.  A  public  utility  furnishing  electric  current  during  tlie  daytime  upon 
the  same  terms  as  provided  for  night  service  in  a  franchise  for  night  service, 
does  not  thereby  bind  itself  to  furnish  day  service  according  to  the  terms 
of  the  franchise.  Clifton  Forge  v.  Virginia- Western  Power  Co,  ( Va.  Sup.  Ct. 
App.)  67. 

P.U.R.1921D. 
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27.  An  ordinance  fixing  a  rate  for  a  street  railway  should  not  be  construed 
ea  a  contract,  in  view  of  a  constitutional  provision  prohibiting  any  irrevocable 
or  uncontrollable  grant  of  special  privileges.  San  Antonio  v.  San  Antonio 
Public  Service  Co.   (U.  S?  Sup;  Ct.)  412. 

28.  A  municipal  franchise  ordinance  fixing  street  railway  rates  but  not 
amounting  to  a  contract,  does  not  become  a  contract  by  a  constitutional 
amendment  endowing  the  city  with  authority  broad  enough  to  enable  it  to 
contract  in  granting  a  street  railway  franchise.  San  Antonia  v.  San  Antonio 
Public  Service  Co.   (U.  S.  Sup.  Ct.)  412. 

20.  The  granting  of  a  franchise  which  ineffectually  attempted  to  bind  a 
railway  company  to  a  franchise  rate,  could  not  produce  a  unilateral  contract 
binding  the  city  and  street  railway  with  respect  to  rates.  San  Antonio  v. 
San  Anonio  Public  Service  Co.  (U.  S.  Sup.  Ct.)  412. 

30.  A  consolidation  of  street  railway  properties,  assuming  existing  obli- 
gations and  duties  of  the  former  corporations,  does  not  change  to  a  contract 
an  existing  municipal  franchise  governing  rates.  San  Antonio  v.  San  An- 
tonio Public  Service  Co.  (U.  S.  Sup.  Ct.)  412. 

VI.  Rate  schedules  f'  filing  and  effect. 

Annotation  on  rate  schedules,  p.  311. 

Discussion  of  the  procedure  to  bo  followed  in  increasing  rate  schedules 
under  the  New  York  law,  p.  23. 

31.  A  gas  corporation  has  no  power  to  change  a  rate  fixed  by  franchise  by 
merely  filing  a  schedule  increasing  rates.  Warsaw  ▼.  Pavilion  Natural  Ga» 
Co.  (N.  Y.  App.  Div.)  16. 

VII.  Rates  of  particular  utilities. 

Annotation  on  express  rates,  p.  312. 
Annotation  on  rates  for  irrigation,  p.  313. 
Annotation  on  railroad  rates,  p.  313. 

a.  Electricity. 

Additions  to  revenues  from  street  lighting  when  coat  of  street  lighting 
is  included  in  operating  expenses  of  a  municipal  plant,  see  Return,  7. 
Annotation  on  electric  rates,  p.  312. 

32.  The  basic  rate  for  street  ligliting  was  increased  by  10  ])cr  cent  in 
place  of  a  20  per  cent  surcharge.  Re  Southern  California  Edison  Co.  (Gal.) 
65. 

33.  After  connection  with  a  wholesale  power  company,  the  coal  clause  of 
b  company  distributing  from  small  plants  was  changed  to  meet  the  differ- 
ence in  thermal  efficiency  of  the  larger  system.  Re  Missouri  Gas  k  £.  Service 
Co.  (Mo.)  687. 

34.  A  sliding  scale  of  electric  rates,  increasing  at  such  time  as  a  steam 
generating  plant  is  required  to  be  operated,  in  proportion  to  the  cost  of  fuel, 
is  unreasonable  and  unfair,  since  it  places  the  matter  of  determining  the  time 
when,  and  conditions  under  which,  the  steam  generating  plant  should  be  used 
entirely  in  the  hands  of  the  corporation,  and,  in  effect,  renders  the  corpora- 
tion, instead  of  the  authority  constituted  by  the  legislature,  the  rate-making 
power.  Jones  v.  Montpelier  &  B.  Light  &  P.  Co.  (Vt.)  146. 
P.U.R.1921D. 
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b.  etas. 

Constitutionality  of  an  ordinance  compelling  a  gaa  company  to  furnish  gas 
to  small  consumers  at  less  than  cost,  see  Retubn,  81. 

35.  A  block  schedule  for  gas  provided  for  a  charge  of  $2.10  per  thousand 
cubic  feet  for  the  first  25,000  cubic  feet  decreasing  to  an  average  of  approxi- 
mately $1.65  for  customers  using  1,000,000  cubic  feet  a  month.  Re  New  Jer- 
sey Gas  Ck).  (N.  J.)  357. 

36.  Gas  rates  were  increased  slightly  in  excess  of  the  amount  necessary 
to  produce  a  reasonable  return  to  compensate  for  low  estinjates  of  future 
operating  costs  and  a  high  estimate  of  return  from  the  sale  of  residual  coke. 
Re  Wisconsin  Traction,  Light,  Heat  &  P.  Co.  (Wis.)  581. 

37.  The  question  whether  prepayment  gas  meters  should  be  used  is  proper- 
ly left  to  the  discretion  and  be^t  judgment  of  the  company.  Re  Lansing  Fuel 
&  Gas  Co.  (Mich.)  387. 

o.  Intet*urhan  railtoays. 

Free  transfers  between  an  interurban  division  and  city  lines,  see  Rates,  39. 

38.  Shippers  in  a  town  served  only  by  an  interurban  railway,  which  has 
physical  connection  with  steam  railroads,  are  entitled,  to  through  rates  from 
all  points  served  by  steam  railroads.  Kraas  v.  Michigan  United  R.  Co. 
(Mich.)  793. 

39.  The  granting  of  free  transfers  between  an  interurban  division  and 
city  lines,  was  continued  on  the  ground  that  discontinuing  this  practice 
would  place  the  heaviest  burden  of  increased  rates  on  short  haul  riders.  Re 
Virginia  R.  &  Power  Co.  (Va.)  268. 

d.  Street  railways, 

I,  In  general. 

Jurisdiction  of  Federal  district  court  to  enjoin  a  municipality  from  erforcin^ 

confiscatory  street  railway  rates,  see  Injunction,  1. 
Income  from  the  operation  of  interstate  ferries  as  no  part  of  street  railway 

revenue,  see  Return,  8. 

Annotation  on  street  railway  rates,  p.  315. 

Table  showing  the  street  railway  rates  prevailing  in  the  fifty  largest 
cities  in  the  United  States,  p.  231. 

Discussion  of  the  desirability  of  retaining  a  5-ccnt  basic  fare  and  of  the 
usual  increase  following  the  abandonment  of  this  rate,  p.  235. 

Discussion  of  the  high  street  railway  rate  caused  by  municipal  opera- 
tion, p.  770. 

40.  Special  street  railway  excursion  fares  for  parties  of  fifty  or  more 
were  authorized  on  a  railway  leading  to  a  city  which  is  a  religious  center 
where  conferences  are  largely  atteudid  by  members  residing  outside  of  the 
city  and  to  which  many  visitors  come  to  attend  an  annual  state  fair.  Re 
Bamberger  Electric  R.  Co.  (Utah)  143. 

41.  An  8-cent  street  railway  fare  in  and  of  itself  is  not  t^nreasonably 
high.    Spokane  v.  Washington  Water  lower  Co.  (Wash.)  762. 
P.U.R.1921D. 
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8,  Cash  and  tU^cet  fares. 

Discriminatory  cash  and  ticket  Btr«et  railway  schedule,  see  DzsouMiKATioir, 
6. 

Discugsion  of  the  results  of  cash  and  ticket  fares  in  yarious  cities,  p.  236. 

42.  A  6-cent  cash  fare  with  20  tickets  for  $1,  and  1  oent  charge  for  trans- 
fer was  authorized  for  a  period  of  thirty  days  in  which  time  operating  data 
would  be  collected,  with  the  provision,  however,  that  if,  before  the  expiration 
of  the  thirty  days,  it  should  be  demonstrated  beyond  any  doubt  that  the  reali- 
zation from  cash  fares  would  be  so  small  as  to  make  the  operation  of  said 
tare  noneffective  as  an  emergency  relief,  the  Commission  might,  on  its  own  in- 
itiative, proceed  to  make  such  modifications  as  should  be  necessary.  Re  In> 
dianapolis  Street  R.  Co.  (Ind.)  210. 

43.  A  street  railway  was  authorized  to  establish  a  schedule  on  a  basis  of 
10  cents  cash  and  G^  cents  ticket  fare.    Re  Butte  Electric  R.  Co.  (Mont.)  730. 

44.  A  street  railway  rate  schedule  by  which  a  10-cent  cash  fare  or  a  ticket 
fare  at  the  rate  of  7i  cents  per  ticket  creates  too  great  a  penalty  of  increase 
in  fare  for  those  who  do  not  purchase  tickets.  Re  Southern  New  York  Power 
&  R.  Corp.  (N.  Y.  2d  Dist.)  135. 

45.  A  street  railway  rate  schedule  by  which  seven  tickets  were  sold  for 
50  cents,  with  a  cash  fare  of  8  cents,  was  authorized.  Re  Southern  New  Y'ork 
Power  &  R.  Corp.  (N.  Y.  2d  Dist.)  135. 

46.  A  charge  of  18  cents  for  a  ticket  good  for  a  20-cent  cash  fare  was  held 
excessive  in  a  street  railway  schedule  under  which  a  ticket  fare  at  6.25  centa 
was  good  for  a  7-oent  cash  fare  and  a  ticket  costing  8.35  cents  was  good  for  & 
10-cent  cash  fare.    Re  Wisconsin  Traction,  Light,  Heat  &  P.  Co.  (Wis.)  675. 

e.  Telephones, 
1.  In  general. 

Necessity  for  a  valuation  before  grant  of  increased  telephone  rates,  although 
company  offers  to  guarantee  reparation  for  excessive  rates,  see  RffruBir, 
6. 

State- wide  valuation  of  telephone  utilities,  see  Retubn,  77,  78. 

Annotation  on  telephone  rates,  p.  316. 

Discussion  of  tlie  reasonableness  of  making  a  flat  increase  rather  than  ft 
percentage  increase  in  telephone  rates  throughout  a  state,  p.  462. 

Statement  that  due  regard  should  be  had  to  the  desirability  of  fixing 
rates  on  a  measured  service  basis  so  that  the  amount  paid  for  telephone  serv- 
ice shall  be  determined  by  the  extent  of  its  use,  p.  758. 

47.  A  rate  scliedule  by  which  party  line  business  rates  were  $2  and  indi- 
vidual residence  rates  $2,  was  changed  to  provide  for  a  residence  rate  of  $1.76 
and  a  party  line  business  rate  of  $2.25,  in  order  to  more  equitably  spread  tha 
rates.    Re  Stanton  Independent  Teleph.  Co.  (Neb.)  240. 

48.  An  average  increase  in  telephone  rates  of  25  cents  was  held  to  be  rea- 
sonable.   Re  Bloomington  Teleph.  Co.  (Neb.)  625. 

40.  A  flat  increase  of  25  cents  per  month  for  residence  phones  and  an  in-* 
crcase  of  10  per  cent,  not  to  exceed  50  cents  per  month,  for  business  phones, 
was  allowed  a  telephone  company,  requiring  additional  revenue  but  unable  to 
justify  permanent  adequate  rates.  Re  Southern  Bell  Teleph.  &  Teleg.  Co. 
(N.  C.)  447. 
P.U.R.1D21D. 
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60.  Toll  business  should  properly  be  transmitted  over  lines  to  whicb  no 
other  telephone  instruments  are  attached,  and  telephone  subscribers  connected 
to  one  exchange  should  not  be  allowed  free  service  to  subscribers  connected 
with  a  neighboring  exchange.    Re  Valley  Springs  Teleph.  Co.  (S.  D.)  406. 

2.  Sttiiching  rates* 

51.  A  rural  telephone  company,  seeking  connection  with  a  city  company, 
was  directed  to  pay  to  the  city  company  $2  per  station  per  annum,  $1  of  this 
representing  the  expense  of  building  and  maintaining  a  trunk  line  between 
the  two  exchanges  and  the  other  dollar  representing  the  additional  cost  of 
giving  the  service  in  exchange.  Com.  of  Virginia  ex  rel.  Augusta  County 
Farmers*  Mut.  Teleph.  Co.  v.  Staunton  Mut.  Teleph.  Co.  (Va.)  151. 

52.  A  farmers'  telephone  company,  seeking  connection  with  a  eity  tele- 
phone company,  was  authorized  to  advance  its  switching  rates  to  owners  of 
privately  owned  and  maintained  farmers'  lines  from  $3  to  $0  per  annum. 
Com.  of  Virginia  ex  rel.  Augusta  County  Farmers'  Mut.  Teleph.  Co.  ▼.  Staun- 
ton Mut.  Teleph.  Co.  (Va.)  151. 

8,  Classiflcation  of  physicians, 

53.  The  use  made  by  a  physician  of  a  telephone  at  his  residence  is  proper- 
ly classed  as  a  business  use,  subject  to  business  rates.  Re  SomerviUe  Medical 
Society  (MassO  304. 

54.  A  physician  content  with  the  insertion  of  the  abbreviation  "Dr.''  after 
his  name  in  the  directory  without  the  word  "physician"  would  necessarily 
have  his  telephone  classified  as  a  business  telephone  unless  he  admits  that  his 
use  of  the  telephone  at  his  residence  is  primarily  for  occupational  purpores, 
or  if  the  evidence  clearly  indicates  that  this  is  the  primary  or  chief  use  to 
which  his  telephone  is  being  put.   Re  SomerviUe  Medical  Society  (Mass.)  304. 

4.  Installation  and  removal  charges* 

55.  The  cost  of  installing  telephones  should  be  charged  to  operating  ex- 
pense and  covered  by  the  rates  fixed  for  service.  Re  Western  U.  Telcg.  Co. 
(Nev.)  262. 

66.  No  extra  charge  should  be  made  for  removing  a  telephone,  discontinu- 
ing service,  or  changing  a  name  in  the  directory.  Re  Western  U.  Teleg.  Co. 
(Nev.)  252. 

57.  A  service  connection  charge  is  properly  included  in  a  telephone  rate 
schedule  to  cover  the  special  expense  made  necessary  by  particular  individ-  * 
uals  and  designed  to  prevent  discrimination  against  those  who  make  no 
special  demands  and  who  use  service  for  a  long  period  of  time  without  change 
of  location.    Re  Bear  River  Valley  Teleph.  Co.  (Utah)  545. 

/.  Water, 

Annotation  on  water  rates,  p.  317. 

58.  The  rates  for  private  fire  protection  should  equal  the  monthly  mini- 
mum charge  provided  for  a  service  connection  of  the  same  diameter  as  the 
fire  connection.    Re  Noblesville  Water  &  Light  Co.  (Ind.)  283. 
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59.  The  price  per  hydrant  for  Are  service  is  not  the  true  measure  of  the 
value  of  the  entire  service,  but  the  gross  revenue  needed  and  the  area  and 
value  of  the  property  protected  are  necessarily  considered;  and  the  amount 
which  must  be  ordinarily  paid  for  public  fire  protection  is  about  32  per  cent 
of  the  gross  revenue  needed.  Re  Bar  Harbor  &  U;  River  Power  Co.  (Me.) 
208. 

00.  Increased  rates  for  fire  protection  service  were  allowed  to  a  water 
i^tility,  with  a  provision  that,  in  case  of  increased  taxes,  these  rates  should  be 
increased  accordingly  to  maintain  the  same  amount  of  revenue  in  excess  of 
laxes.    Re  Bar  Harbor  &  U.  River  Power  CJo.  (Me.)  298. 

,^61.  Consumers  with  automatic  sprinkler  head  system  for  fire  protection, 
should  pay  a  wat^r  rate  for  the  privilege  of  connection  w^ith  the  water  sys- 
tem..   Kenyon  v.  St.  Joseph  Water  Co.  (Mo.)  590. 

62.  A  rate  of  5  cents  per  year  per  sprinkler  head  with  a  minimum  charge 
of  $50  per  year,  was  held  to  be  a  reasonable  amount  for  automatic  sprinkler 
connection  wjth  a  water  company.  Kenyon  v.  St.  Joseph  Wat«r  Co.  (Mo.) 
590. 

63.  In  determining  the  reasonableness  of  water  rates,  no  segregation  was 
made  except  as  betweep  fire  protection  and  all  other  uses  combined.  Jersey 
Shore  v.  Jersey  Shore  Water  Co.  (Pa.)  47. 

AEAL  ESTATE. 

Real  estate  profits  by  the  owner  of  a  public  utility  as  not  affecting  the 
right  of  the  utility  to  a  reasonable  return,  see  Return,  2. 

REASONABLENESS. 

Ck>n8id^1:atioIl  of  the  character  of  service  rendered  in  determining  wheth- 

.^r  a  rate  is  reasonable,  see  Constitutional  Law,  1. 
Factors,,  to  be  considered .  in  determining  reasonableness  of  rates,   see 

Rates,  11-17. 
Reasonableness  of  an  8-cent  street  railway  fare,-  see  Rates,  41. 
Reasonableness  of  return,  see  Return,  52-111. 
Reasonableness  of  return  as  a  whole,  see  Return,  75-81 

REFRIGERATING  PLANT. 

Refrigerating  plant  to  bear  cost  of  installing  extra  cable  to  be  used  in 
case  of  breakdown,  see  Discrimination,  10. 

REFUND. 

Refund  for  excessive  natural  gas  rates  without  a  Commission  order,  see 
Reparation,  1. 

Necessity  for  a  valuation  before  grant  of  increased  telephone  rates,  al- 
though company  offers  to  guarantee  reparation  for  excessive  rates* 
see  RetI'RN,  6. 

REMOVAL  CHARGES. 

Telephone  removal  charges,  see  Rates,  55-57. 

REPAIRS  AND  REPLACEMENTS. 

Refusal  of  water  consumer  to  repair  or  advance  the  expense  of  repairing, 
as  no  ground  for  discontinuance  of  service,  see  Sebvicb,  21. 
P.U.R.1S21D. 
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BEPABATIOir. 

Right  of  utility  to  continue  status  by  giving  security  pending  tlie  de* 
termination  of  litigation^  see  Appeal  and  Review,  2. 

Necessity  for  a  valuation  before  grant  of  increased  telephone  rates,  al- 
though company  offers  to  guarantee  reparation  for  excessive  rates, 
see  Return,  6. 

Security  to  reimburse  patrons  for  excessive  rates  granted  as  emergency 
relief,  see  Return,  89. 

1.  A  refund  for  excessive  natural  gas  rates  should  be  made  without  a 
Conunission  order  where  a  company  has  stipulated  that  it  would  make  such 
fcfund  after  the  determination  of  reasonable  rates  by  the  Commission.  Am- 
herst V.  Snyder  Gas  Co.  (N.  Y.)  539. 

REPLACEMENTS. 

Maintenance  and  replacements  as  operating  expenses,  sec  Return,  39-43. 

REPRODUCTION  COST. 

Return  of  a  gas  company  based  upon  reproduction  cost  whep  accrued  de- 
preciation had  not  been  earned,  sec  Return,  6. 
As  measure  of  value,  see  Valuation,  4,  6-8. 
Ascertainment  of  reproduction  cost,  see  Valuation,  14-20. 

RESALE. 

Discriminatory  rates  to  resale  companies  or  to  cities,  see  Discrimi- 
nation, 6. 

RESERVES. 

Consideration  of  depreciation  reserve,  see  Depreciation,  14-16. 

Utility  using  reserves  in  its  business  without  paying  interest  therefor, 

as  it  affects  reasonableness  of  return,  see  Return,  52. 
Consideration  of  reserve  or  standby  equipment  in  a  valuation  proceeding, 

see  Valuation,  5&-69. 

RES  JUDICATA. 

Contention  considered  and  answered  in  former  hearing  as  not  subject 
to  review  on  appeal,  see  Appeal  and  Review,  3. 

RETROACTIVE  ORDERS. 

Order  of  Commission  making  a  rate  schedule  retroactive  as  not  review- 
able by  writ  of  certiorari,  see  Certiorari. 

RETURN. 

/.  Basis  upon  which  return  is  to  he  computed,  1— II. 
II,  Gross  revenue,  7,  S. 
Ill,  Consideration  of  operating  expenses,  0— l^l, 
a.  In  general,  9^18, 

&,  Legal  and  Commission  expenses,  14^18. 
o.  Taxes,  19^29, 

d.  Reserves  for  insurance  and  damages,  80'^8* 
P.U.R.1921D. 


Digitized  by 


Google 


912  INDEX. 

JiETVUHfl— continued, 

e.  Salaries  and  teaffeSf  84,  ^5. 

/.  Future  estimates  of  expenses,  S&^SS. 

g.  Maintenance  and  replacements,  39-^43. 

h.  Operating  expenses  of  partic%Uar  utiliUeSp  44— 51. 

1.  ElectricUy,  44. 

2.  Gas,  45-49. 

d.  Natural  gas,  49, 
4,  Street  railusiys,  SO,  SI. 
IT.  Reasonableness  of  return,  S2'^llt, 

a.  Factors  to   be  considered  in  determining  rea^onablene^mp. 

S2~74. 
i.  In  general,  5J9— 59. 

2.  Attraction  of  capital,  S9~^l. 

3.  Value  and  character  of  service,  6;9— Ii7. 

4.  Efflciency  of  managem^etit,  99—71. 

5.  Fast  earnings,  72,  73. 

9.  Depletion  of  natural  gas  fields,  74. 

b.  Reasonableness  of  return  as  a  whole,  75—91. 
o.  Emergency  relief,  82'^0. 

d.  Reasonableness  of  specific  atn<ntnts,  Ql^^lll* 

1.  Electricity,  Ql^OS. 

2,  Gas,  Oe-^IOI. 

a.  Natural  gas,  102,  103. 

4.  Street  railivays,  104^100. 

5.  Telephones,  107,  lOS. 
9.  Water,  109^111. 

V.  ConfiscaUon,    112,    IM. 
VI.  Test  period,  114^116. 
See  also  Rates. 

Lack  of  Commission  jurisdiction  to  authorize  examination  of  utility's  booka- 

or  property,  see  Commissions,  2. 
Pending  application  for  increased  rates  no  excuse  for  inadequate  service^  aeo- 

SSBVICE,  8. 
Circumstances  justifying  the  abandonment  of  a  heating  plant,  see  Service,. 

19. 

Annotation  on  return  in  general,  p.  528. 

i.  Basis  upon  which  return  is  to  be  computed. 

State-wide  valuation  of  telephone  utilities,  see  Return,  77,  78. 

Ascertainment  of  rate  base,  see  Valuation. 

Determination  of  stockholders'  sacrifice,  see  Valuation,  22. 

Depreciation  rc&erve  accumulated  from  funds  which  would  have  been  avail* 

able  for  dividends  as  part  of  rate  base,  see  Valuatioit^  30. 
Contemplated  improvements  as  part  of  rate  base,  see  Valuation,  42. 
Deduction  of  excessive  paat  profits  from  the  value  of  an  electric  utility,  see- 

Valuation,  43. 
Kxclusion  from  rate  base  of  street  railway  property  oonatructad  at  Govem* 

ment  expense,  see  Valuation,  44. 
P.U.K.1921D. 
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Investment  of  electric  utility  in  railroad  property  as  part  of  rate  base,  see 

Valuation,  46. 
Investment  in  transcontinental  telephone  line  as  no  part  of  rate  base  with 

respect  to  telephone  subscribers  in  a  single  state,  see  Valuation,  47. 

Annotation  on  basis  upon  which  return  is  to  be  computed,  p.  528. 

Statement  of  rule  that  under  §  07  of  the  New  York  Public  Service  Com- 
mission Law,  a  public  utility  is  limited  to  a  reasonable  average  return  upon 
the  value  of  the  property  actually  used  in  the  public  service,  without  regard 
10  cost,  p.  743. 

1.  No  return  should  be  allowed  to  a  utility  upon  the  amount  of  money 
which  has  been  advanced  by  consumers  for  extensions  of  service.  Re 
Southern  California  Edison  Co.  (Cal.)  65. 

2.  Profits  accruing  from  real  estate  operations  by  the  owner  of  a  public 
water  system  do  not  affect  the  right  of  the  company  to  a  reasonable  return 
upon  the  fair  value  of  its  property  actually  invested  in  the  water  plant,  al- 
though the  entire  original  investment  has  been  recouped  from  real  estate 
operations.    Re  Kenilworth  Water  Co.  (111.)  95. 

3.  The  basis  for  the  return  of  a  telephone  company  was  the  sacrifice  of 
the  stockholders  rather  than  the  present  fair  value,  in  the  absence  of  an  ac- 
tual physical  valuation  of  the  property.  Re  Bloomington  Teleph.  Co.  (Neb.) 
625. 

4.  A  gas  company,  in  view  of  the  downward  trend  in  prices,  was  allowed, 
as  a  fair  return  for  the  use  of  its  property,  the  amount  of  net  revenue  de- 
rived from  its  operations  in  the  year  1016,  rather  than  6  per  cent  of  the 
present  valuation.    Re  New  Jersey  Qas  Co.  (N.  J.)  357. 

5.  The  return  of  a  gas  company  was  based  upon  reproduction  cost  new 
without  depreciation,  when  the  evidence  indicated  that  the  accrued  deprecia- 
tion of  the  plant  had  not  been  earned  as  a  whole.  Re  Cape  May  Illuminating 
Co.  (N.  J.)  695. 

6.  Whenever  a  public  utility  seeks  to  increase  its  rates,  an  appraisal 
should  be  made  by  the  Commission  and  a  proper  rate  basis  established  before 
granting  increases  in  rates,  and  the  company  should  not  be  granted  increased 
rates  upon  filing  a  bond  guaranteeing  reparation  in  case  rates  are  held  to  be 
excessive  as  to  a  valuation.   Re  Cumberland  Teleph.  k  Teleg.  Co.  (Tenn.)  858. 


II.  Qrosa  revenue. 

Necessity  for  a  valuation  when*  gross  revenues  barely  meet  operating  expenses, 
see  Retubn,  00. 

Annotation  on  gross  revenue  of  a  public  utility,  p.  529. 

7.  When  the  cost  of  street  lighting  is  included  in  the  operating  expenses 
of  a  municipal  plant  there  should  be  a  corresponding  addition  to  revenues  for 
the  street  lighting.    Re  Higginsville  (Mo.)  708. 

8.  Income  derived  by  a  street  railway  company  from  the  operation  of 
interstate  ferries,  should  be  excluded  from  the  income  of  the  railway  com- 
pany in  determining  the  reasonableness  of  its  rates;  and  operating  charges 
should  also  be  excluded.    Re  Public  Service  R.  Co.  (N.  J.)  503. 
P.U.R.1021D.  58 
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///•  ConalderaUan  of  operating  expenses. 

a.  In  general, 

Baals  of  apportionment  of  expenses  of  a  tranacontinpntal  toll  line,  see  Appob^ 

TIONMENT,  1. 

Revenues  from  street  lighting  when  cost  of  street  lighting  is  included  in 
oporating  expenses  of  a  municipal  plant,  see  Rettibn,  7. 

Operating  expenses  of  interstate  ferries  as  no  part  of  street  railway  ex- 
pense, see  Retcbn,  8. 

Requirements  of  an  adequate  return,  see  Return,  57. 

Consideration  of  state-wide  revenues  and  expenses  to  determine  whether  con- 
tractual relation  is  equitable,  see  Return,  79. 

Increased  telephone  rates  to  compensate  for  increased  salaries,  sec  ReTubx, 
88. 

Necessity  for  a  valuation  when  gross  revenues  barely  meet  operating  ex- 
penses, see  Return,  90. 

Overhead  cost  of  construction  charged  to  operating  expenses,  see  Valuation, 
31. 

Consideration  of  amount  of  operating  expenses  in  fixing  allowance  for  work- 
ing capital,  see  Valuation,  G  I,  66,  68. 

Electric  line  upkeep  to  be  borne  by  the  utility,  see  Electricity,  1. 

Increased  fire  protection  rates  to  meet  increased  taxes,  see  Rates,  60. 

Annotation  on  operating  expenses  in  general,  p.  529. 

Annotation  on  payment  by  a  public  utility  to  holding  or  parent  company, 
p.  530. 

Annotation  on  salaries  as  an  operating  expense,  p.  530. 

Annotation  on  betterments,  replacements,  and  maintenance  as  operating 
expenses,  p.  531. 

Annotation  on  taxes  as  an  operating  expense,  p.  531. 

Annotation  on  debt  expense  as  a  charge  to  operation,  p.  531. 

Annotation  on  future  estimates  of  operating  expenses,  p.  531. 
I     Annotation  on  items  chargeable  to  operation  or  capital,  p.  532. 

Annotation  on  expenses  of  particular  utilities,  p.  532. 

Discussion  of  the  operating  contract  between  the  American  Telephone 
A  Telegraph  Company  and  a  subsidiarj',  p.  753. 

Definition  of  operating  expenses,  p.  766. 

9.  Only  one-third  of  a  deficit  resulting  from  the  operation  of  a  railway 
auxiliary  to  an  electric  utility  was  charged  against  the  electric  system.  Re 
Southern  California  Edison  Co.   (Cal.)   65. 

10.  The  accumulation  of  a  contingency  reserve  by  an  electric  utility  oper- 
ating in  a  state  where  there  is  a  wide  variation  in  the  amount  of  hydroelec- 
tric power  available,  was  approved,  but  no  additional  amount  was  author- 
ized to  be  collected  from  consumers  for  that  purpose.  Re  Southern  California 
Edison  Co.   (Cal.)   65. 

11.  In  estimating  the  annual  charges  for  the  depreciation  account  of  a 
street  railway  company,  the  New  Jersey  Commission  permitted  a  charge  of 
substantially  $300,000  a  year  to  make  up  past  deficiencies  and  $800,000  a 
year  normal  annual  appropriation  for  five  years,  subject  to  change  by  order 
of  the  Commission.  Re  Public  Service  R.  Co.  (N.  J.)  593. 
P.U.R.1921D. 


Digitized  by 


Google 


INDEX.  015 

HETVB.^— continued. 

12.  No  allowance  should  be  made  for  the  reduction  of  notes  of  a  public 
utility,  as  an  operating  expense.    Amherst  v.  Snyder  Gas  Co.  (N.  Y.)  539. 

13.  An  arbitrary  account  set  aside  annually  as  a  reserve  for  promotion  of 
business,  was  disapproved,  and  operating  expenses  were  diminished  by  the 
difference  between  the  reserve  provision  and  the  charges  to  the  reserve.  Re 
Wisconsin  Traction,  Light,  Heat  Sl  P.  Co.   (Wis.)  675. 

b.  Legal  and  CotnmisHioti  expenses, 

14.  The  cost  of  revaluation  of  a  gas  and  electric  property,  the  cost  of 
gas  rate  investigation,  and  the  cost  of  preferred  stock  issue,  should  be  amor- 
tized over  a  term  of  years  rather  than  charged  to  operating  expenses  of  one 
year.    Danbury  &  Danbury  &  B.  Gas  &  £.  L.  Co.  (Conn.)  103. 

15.  The  cost  to  a. public  utility  in  preparing  its  valuation  and  trying  a 
case  before  the  GommiRsion,  should  be  reimbursed  to  the  company  and  amor- 
tized over  a  given  number  of  years.  Jersey  Shore  v.  Jersey  Shore  Water  Co. 
(Pa.)   47. 

16.  A  utility  making  application  for  increase  in  rates  should  pay  the  ex- 
penses of  the  appraisal  which  may  be  charged  to  operating  expenses  dis- 
tributed over  a  definite  period  of  time,  or  which,  in  the  discretion  of  the 
Commission,  may  be  amortized.    Re  Cumberland  Teleph.  &  Teleg.  Co.  (Tenn.) 

^  S58. 

17.  Disbursements  incident  to  a  rate  hearing  arc  extraordinary  and  should 
not  be  chargeable  to  the  operating  expenses  of  any  one  year,  biit  should  be 
amortized  over  a  period  of  years.  Jones  ▼.  Montpelier  &.  B.  Light  &  P.  Co. 
(Vt.)    145. 

18.  Provisions  for  legal  expense,  promotion  of  business,  and  insurance 
were  adjusted  to  actual  expenditure  with  a  consideration  of  interest  earned 
by  a  reserve  accrued  for  these  purposes.  Re  Wisconsin  Traction,  Light,  Heat 
&P.  Co.  (Wis.)  581. 

c.  Taxes, 

19. '  An  item  for  Federal  taxes  was  excluded  from  the  operating  expenses  of 
a  water  utility  in  a  rate  proceeding.     Re  Leadville  Water  Ck).   (Colo.)   172. 

20.  Assuming  that  Federal  income  tax  is  a  proper  operating  charge,  it 
should  not  include  the  under-accrued  income  tax  for  1918,  1010,  and  1020, 
and  should  not  include  excess  profits  tax.  Danbury  v.  Danbury  &  B.  Gas  &  £. 
11  Co.   (Conn.)   103. 

21.  Income  taxes  should  be  charged  against  security  holders  whereas  other 
taxes  and  insurance  should  be  charged  against  operating  expenses.  Re  Indi- 
anapolis Street  R.  Co.  (Ind.)  210. 

22.  City,  county,  township,  and  state  taxes  were  allowed  in  a  rate  pro- 
ceeding although  they  should  have  been  reduced  upon  application  by  the  util- 
ity concerned,  and  the  utility  was  directed  to  present  promptly  its  plan  for 
adjustment  before  the  proper  taxing  authorities.  Re  Indianapolis  Street  R. 
Co.   (Ind.)  210. 

23.  A  state  cannot  deny,  and  a  city  cannot  with  good  grace,  contest  the 
inclusion  of  the  actual  amount  of  money  which  state,  city,  county,  and  town- 
ship propose  to  collect  from  a  public  utility  for  taxes,  since  it  should  not  be 
the  policy  of  the  state  to  build  utility  rates  on*  one  basis  of  value  and  place 
P.U.R.1021D. 
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taxes  on  the  utility  on  altogether  another  baais.    Re  Indianapolis  Street  R» 

Co.  (Ind.)  210. 

24.  Franchise  and  gross  receipts  taxes  should  be  levied  upon  the  reveirae 
allocated  to  return  on  capital    Re  New  Jersey  Gas  Co.  (N.  J.)  357. 

26.  Income  and  excess  profit  taxes  imposed  by  the  Federal  Government 
should  not  be  included  as  an  item  in  determining  the  fair  return  of  a  publie 
utility,  but  should  be  borne  by  the  owners.  Jersey  Shore  v.  Jersey  Shore 
Water  Co.  <Pa.)  47. 

26.  Income  taxes  should  not  be  allowed  as  an  operating  expense  of  a  pub- 
lic utility,  but  should  properly  be  borne  by  the  stockholders  themselves. 
Spokane  v.  Washington  Water  Power  Co,  (Wash.)  762. 

27.  State  and  capital  stock  taxes  were  apportioned  between  the  depart- 
ments of  a  street  railway  and  an  allowance  was  made  for  the  normal  income 
tax.    Re  Wisconsin  Traction,  Light,  Heat  &  P.  Co.  (Wis.)  675. 

28.  Federal  income  taxes  were  excluded  from  the  operating  expenses  of 
an  electric  company.    Re  Burkhardt  Mill.  &  £.  P.  Co.  (W^is.)  777. 

29.  In  determining  the  income  which  a  street  railroad  company  is  enti- 
tled to  earn  as  a  fair  return  on  its  investment,  it  is  not  entitled  to  deduct  the 
amount  of  Federal  income  tax  imposed  on  it.  Galveston  Electric  Ca  v.  Gal- 
veston   (U.  S.  Dist.  Ct.)    547. 

d.  Reaervea  for  iwmrance  and  damages, 

30.  In  determining  an  estimate  of  an  allowance  to  be  made  for  accidents, 
in  the  operation  of  a  street  railway  system  the  New  Jersey  Commission  di- 
vided the  aggregate  amount  paid  for  the  last  five  years  by  the  total  number 
of  passengers,  including  transfer  passengers,  and  multiplied  the  average  cost 
of  injuries  and  damages  per  passenger  by  the  total  number  of  passengers  es- 
timated to  be  carried  during  the  year.    Re  Public  Service  R.  Co.  (N.  J.)  598. 

31.  A  rate  of  5  per  cent  to  create  a  reserve  for  injuries  and  damages  was 
held  to  be  excessive  and  an  allowance  of  2|  per  cent  was  made  for  that  pur- 
pose in  the  case  of  a  street  railway.  Re  Wisconsin  Traction,  Light,  Heat  & 
P.  Co.  (Wis.)  675. 

32.  An  allowance  of  li  per  cent  of  the  earnings  of  a  street  railway  was 
held  to  be  too  high  for  an  insurance  reserve,  and  1  per  cent  of  the  earnings 
was  allowed     Re  Wisconsin  Traction,  Light,  Heat  &  P.  Co.  (Wis.)  675. 

33.  The  amount  of  a  reserve  for  insurance  on  the  property  of  a  gas  com- 
pany should  not  be  based  on  the  cost  of  procuring  or  obtaining  insurance 
Irom  the  standard  companies,  since  less  than  half  of  the  premiums  received 
by  insurance  companies  in  general  go  to  pay  the  expense  of  obtaining  insur- 
ance and  the  utility  is  not  entitled  to  these  profits.  Pacific  Gas  &  E.  Co.  ▼. 
San  Francisco    (U.  S.  Dist.  Ct.)    404. 

e.  Salaries  and  wages, 

34.  An  item  for  salaries  and  expenses  of  general  oflicers  of  a  water  util- 
ity, operating  in  a  distant  city,  was  disallowed,  owing  to  the  general  condi- 
tion of  the  company,  the  high  cost  of  operation,  and  the  decrease  in  the  num- 
ber of  consumers.    Re  Leadville  Water  Co.  (Colo.)  172. 

35.  Part  of  the  salary  of  a  telephone  manager  should  be  paid  from  the 
maintenance  account  if  part  of  his  time  is  devoted  to  maintenance.  Re  Stan- 
ton Independent  Teleph.  Co.  (Neb.)  240. 

P.U.R.1921D. 


Digitized  by  VjOOQIC 


IKDBX.  917 

tiEJUTRHf— continued. 

f.  Future  climates  of  expenses, 

86.  An  estimated  coal  cost  for  a  street  railway  should  not  be  based  upon 
the  cost  of  coal  during  the  past  year,  but  upon  present  year  costs.  Re  In- 
dianapolis Street  R.  Co.  (Ind.)  210. 

37.  A  Commission  may  take  into  consideration  the  normal  advance  in 
values  even  though,  in  presenting  its  case,  the  company  prepared  no  con- 
crete testimony  on  the  subject.  Re  Stanton  Independent  Teleph.  Co.  (Neb.) 
240. 

38.  Additions  to  operating  expenses  of  an  electric  company  were  disal- 
lowed, except  for  labor  cost,  in  the  face  of  declining  prices.  Re  Burkhardt 
Mia  &  E.  P.  Co.  (Wis.)  777. 

g.  Maintenance  and  replacements, 

39.  An  electric  utility  was  ordered  to  add  to  its  contingency  fund  the 
amount  of  deferred  maintenance  from  the  previous  years,  so  that  outlays  to 
meet  this  maintenance  would  not  be  charged  to  consumers.  Be  Southern 
California  Edison  Co.   (Cal.)   65. 

40.  An  item  embracing  replacements  and  deferred  maintenance  is  not 
{troperly  chargeable  to  operating  expenses.    Re  Higginsville  (Mo.)  798. 

41.  An  allowance  of  10.9  per  cent  for  current  maintenance  and  deprecia- 
tion of  a  telephone  property  is  adequate.  Re  Southern  Bell  Teleph.  &  Tcleg. 
€a  (N.  C.)  447. 

42.  Where  the  evidence  shows  an  increase  in  maintenance  figures  from 
•$40,000  in  1918  before  the  rate  controversy  commenced  to  $92,000,  or  over 
]30  per  cent,  the  actual  maintenance  charges  must  be  regarded  as  too  unre- 
liable to  be  taken  into  account  in  fixtng  maintenance  for  the  future,  and 
maintenance  requirements  must  be  fixed  in  the  light  of  the  past  history  .of  the 
company,  as  affected  by  present  conditions.  Galveston  Electric  Co.  v.  Galves- 
ton (U.  S.  Dist.  Ct.)  647. 

43.  No  increased  allowance  on  maintenance  account  can  properly  be  made 
for  what  is  called  by  the  company  'deferred  maintenance,"  a  condition  of  ex- 
cessive maintenance  requirements,  due  to  the  failure  of  the  company  to  keep 
its  property  in  a  proper  state  of  maintenance.  Such  deferred  maintenance 
must  either  be  made  good  by  the  company  out  of  net  earnings,  or  the  prop- 
erty should  be  revalued,  with  an  aditional  deduction  on  account  of  the  ac- 
crued depreciation  due  to  this  condition.  Galveston  Electric  Co.  v.  Galves- 
ton (U.  S.  Dist.  Ct.)  547. 

h.  Operating  expenses  of  particular  utilities. 


1.  Electricity. 

44.  The  expense,  caused  by  the  short  circuiting  of  a  transmission  line  by 
an  army  balloon,  was  excluded  from  the  operating  expenses  of  an  electric 
company,  since  such  damage  should  be  amortized  over  a  period  of  years  if  not 
collected  from  the  Government.  Re  Burkhardt  Mill,  k  E.  P.  Co.  (Wis.)  777. 
P.U.R.1921D. 
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2.  Gas. 

4^.  Evidence  showing  that  38  per  cent  of  gas  manufactured  was  unac- 
counted for,  indicates  inefficient  management  of  the  plant,  and  such  in- 
efficiency should  not  be  charged  to  consumers.  He  Cape  May  Illuminating  Co. 
(N.  J.)  696. 

46.  The  amount  of  gas  unaccounted  for  was  figured  at  4.75  per  cent  per 
thousand  cubic  feet  of  gas  produced.  City  Council  of  Providence  v.  Provi- 
dence Gas  Co.  (R.  I.)  842. 

47.  A  leakage  factor  of  11.8  per  cent  was  considered  high  but  justified 
on  account  of  the  large  high  pressure  send-out.  Re  Wisconsin  Traction, 
Light,  Heat  &  P.  Co.   (Wis.)  581. 

48.  Operating  expenses  of  a  gas  utility  were  determined  by  estimating  coal 
consumption  at  5.54  cubic  feet  of  gas  per  pound  of  coal  carbonized.  Re  Wia- 
consin  Traction,  Light,  Heat  &  P.  Co.  (Wis.)  681. 

a.  Natural  gas. 

41).  "No  allowance  should  be  made  for  plant  repairs  of  a  natural  gas  utility 
when  a  liberal  allowance  for  depreciation  and  depletion  is  included  in  operat- 
ing expenses.    Amherst  v.  Snyder  Gas  Co.  (N.  Y.)  639. 

4.  Street  railways. 

Discussion  of  the  extraordinarily  high  expenses  during  a  period  of  high 
cost  and  imusual  expenditures,  as  bearing  upon  street  railway  rates,  p.  46. 

Table  showing  total  and  general  costs  of  fuel  used  by  a  street  railway, 
p.  226. 

50.  An  estimate  for  the  street  railway  accounts  "cleaning  and  sanding 
track,^  and  removal  of  snow  and  ice"  based  on  an  average  of  the  last  five 
;ears  was  held  proper  in  view  of  the  present  downward  trend  of  prices.  Re 
Public  Service  R.  Co.  (N.  J.)  593. 

51.  An  operating  expense  of  33  cents  per  car  mile  was  held  reasonable 
in  the  case  of  a  street  railway,  which  operated  <m  a  grade  of  3  per  cent  for 
one-half  mile  on  one  line,  and  increased  to  a  grade  of  15  per  cent  for  500  feet. 
Re  Hudson  River  &  E.  Traction  Co.  (N.  Y.  2d  Dist.)  41. 

IV,  Reasonableness  of  return. 

Mere  inability  to  purchase  services  as  no  justification  for  unreasonably  low 

rates,  see  Rates,  11. 
Higher  rates  to  compensate  for  low  estimate  of  operating  costs  and  high 

estimate  of  return  from  the  sale  of  residual  coke,  see  Rates,  36. 
Excessive  past  rates  as  they  affect  valuation,  see  Valuation,  1. 

Annotation  on  reasonableness  of  return  in  general,  p.  533. 

Annotation  on  efficiency  of  management  and  character  of  service  as  they 
affect  return,  p.  634. 

Annotation  on  value  of  service  as  it  affects  return,  p.  535. 

Annotation  on  past  earnings  as  they  affect  return,  p.  635. 

Annotation  on  development  stage  of  a  public  utility  as  it  affects  reason- 
ableness of  return,  p.  635. 
P.U.R.1921D. 
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a.  Factors  to  be  considered  in  determining  reasonahlenesa. 

1.  In  general f 

Discussion  of  a  contingency  reserve  to  absorb  fluctuations  during  period 
of  wide  variations  in  the  amount  of  hydroelectric  power  available,  p.  80. 

Discussion  of  the  right  of  a  public  utility  to  receive  a  fair  return  during 
times  of  depression,  p.  719. 

52.  The  fact  that  a  public  utility  is  allowed  to  use  its  reserves  in  its  busi- 
ness without  paying  interest  therefor,  nor  having  the  valuation  reduced  on 
that  account,  should  be  considered  in  determining  a  reasonable  amount  of  re- 
turn.    Re  Central  Arizona  Light  &  P.  Co,   (Ariz.)   163. 

53.  A  public  utility  should  take  into  consideration  general  and  economic 
conditions  in  establishing  its  rates  as  a  business  aiid  equitable  proposition. 
Danbury  &  Danbury  &  B.  Gas  &  E.  L.  Co.  (Conn.)  193. 

54.  The  condition  whereby  a  street  railway  operates  on  such  a  narrow 
margin  that  it  should  be  required  to  resort  to  month-to-month  loans  in  order 
to  meet  extra  expenses,  is  not  consonate  with  good  business  and  tends  to  limit 
ihe  utility's  effectiveness  and  greatly  increase  its  financial  burdens.  Re  In- 
dianapolis Street  R.  Co.  (Ind.)  210. 

55.  A  telephone  company  disobeying  a  Commission  order  regarding  the 
maintenance  of  a  depreciation  reserve,  was  refused  increased  rates  until 
said  order  should  be  obeyed.     Re  La  Fontaine  Teleph.  Co.   (Ind.)   498. 

56.  The  approval  by  a  Commission  of  the  acquisition  of  additional  prop- 
erty by  a  public  utility,  the  cash  payment  for  which  has  resulted  in  an  emer- 
gency calling  for  higher  rates,  docs  not  preclude  the  Commission  from  con- 
sidering the  fact  that  the  cash  payment  played  a  prominent  part  in  the  de- 
pleted condition  of  the  cash  resources  of  the  company.  Re  Consolidated  Gat 
E.  L.  &  P.  Co.   (Md.)   706. 

57.  A  public  utility  company  must  have  revenue  sufficient  to  cover  operat- 
ing costs,  pay  taxes,  accumulate  a  depreciation  reserve,  and  maintain  a  proper 
dividend  upon  its  capital  stock  where  such  stock  is  fully  represented  by  value 
of  property  used  and  useful.  City  Council  of  Providence  v.  Providence  Gas 
Co.  (R.  I.)  842. 

58.  A  boat  company  was  not  allowed  to  operate  at  a  loss,  since  such 
operation  would  not  only  impair  its  ability  to  give  proper  service,  but  would 
reduce  the  earnings  of  a  competitor  which  were  no  more  than  reasonable  and 
sufficient  to  enable  it  to  render  proper  service.  Kitsap  County  Trausp.  Co. 
V.  Poulsbo  Transp.  Co.  (Wash.)  156. 

2.  Attraction  of  capital. 

Discussion  of  the  cost  of  money  and  the  necessity  for  attracting  capital 
to  a  public  utility,  p.  721. 

59.  It  is  essential  to  the  growth  and  prosperity  of  a  city  served  by  a  pub- 
lic utility  company  that  the  company  be  allowed  to  earn  a  return  upon  its 
investment  to  enable  it  to  pay  sufficiently  high  rates  for  money  in  order  to 
attract  a  ready  flow  of  capital  into  its  business  and  to  maintain  itself  fman- 
Lially  sound,  especially  when  the  rapid  growth  of  the  city  compels  annual  is- 
sues of  new  securities  to  meet  the  requirements  of  growth.  Re  Central 
Arizona  Light  &  P.  Co.   (Ariz.)   163. 

P.U.R.1921D. 
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60.  A  public  utility  should  not  be  permitted  to  charge  in  excess  of  a  i 
sonable  rate  in  order  that  additional  capital  may  be  secured,  the  primary 
consideration  being  a  fair  return  upon  the  properties  used  and  useful  in  the 
public  service.    Re  Southern  California  Edison  Co.  (Cal.)  65. 

61.  The  return  on  a  public  utility  property  should  be  sufficient  to  meet 
dividends,  since  credit  cannot  be  maintained  by  defaulting  on  or  repudiating 
legitimate  obligations.    Re  Indianapolis  Street  R.  Co.  (Ind.)  210. 

8*  Value  and  eharacter  of  service, 

62.  A  public  utility  finding  itself  unable  to  render  service  at  fair  and 
reasonable  rates  owing  to  a  constant  decreasing  population  must  accept  the 
burden  itself  and  cannot  be  permitted  to  pass  its  own  misfortunes  on  to  its 
customers  by  placing  on  them  an  undue  burden.  Re  Leadville  Water  Co. 
(Colo.)  172. 

63.  Put)lic  utility  rates  should  not  be  so  high  as  to  impose  an  unreason- 
able burden  upon  the  public  although  it  is  conceded  that  the  rates  should  be 
sufficiently  high  to  provide  a  proper  depreciation  reserve,  a  moderate  surplus, 
and  afford  ample  protection  and  return  for  invested  capital.  Danbury  &  Dan- 
bury  &  B.  Gas  &  E.  L.  Co.  (Conn.)  193. 

64.  The  best  method  to  insure  a  continuance  of  improved  conditions  is  to 
lillow  a  reasonable  increase  in  rates.    Re  Higginsville  (Mo.)  798. 

65.  The  New  Jersey  Commission  may  take  into  consideration  the  safety, 
sufficiency,  and  adequacy  of  service  in  determining  what  is  a  just  and  reason- 
able rate  of  fare.  New  Jersey  Central  Traction  Co.  v.  Public  Utility  Comrs. 
(N.  J.  Sup.  Ct.)  391. 

66.  Evidence  that  a  street  railway  was  in  an  unsafe  condition  and  im- 
periled human  life  and  limb,  that  the  track  was  so  constructed  that  it  made 
riding  uncomfortable,  that  cars  did  not  run  on  schedule,  and  that  the  utility 
had  insufficient  equipment  properly  to  operate  its  cars,  was  held  not  to  sup- 
port a  claim  that  the  Commission  acted  arbitrarily  in  determining  that  a 
10-cent  fare  was  unjust  and  unreasonable.  New  Jersey  Central  Traction  Co. 
V.  Public  Utility  Comrs;  (N.  J.  Sup.  Ct.)  391. 

67.  A  gas  company  was  ordered  to  serve  a  certain  portion  of  its  con- 
sumers at  a  reduced  rate  until  such  time  as  it  should  install  a  main  large 
enough  to  give  good  service.    Re  New  Jersey  Gas  Co.  (N.  J.)  357. 

4.  Efficiency  of  inanaoement. 

Discussion  of  accumulation  of  a  surplus  to  reward  employees  for  efficien- 
cies, with  a  provision  for  repayment  to  consumers  of  amounts  raised  by  such 
efficiencies,  p.  82. 

68.  No  additional  allowance  was  made  for  a  bonus  for  efficiency  in  the 
operation  of  an  electric  utility,  on  the  ground  that  consumers  should  not  be 
required  to  pay  a  bonus  in  order  to  urge  the  company  and  its  employees  to 
effect  all  possible  efficiencies.  Re  Southern  California  Edison  Co.  (Cal.)  65. 
69.  A  water  utility  is  not  precluded  from  receiving  an  adequate  return 
because  of  the  fact  that  there  is  another  source  from  which  it  might  obtain 
water  at  a  lower  price,  if  it  has  not  seen  fit  to  do  so,  since  the  Commission 
does  not  operate  the  property  and,  unless  there  be  abuse  of  discretion  on  the 
part  of  company  officials,  will  not  undertake  to  supervise  the  management. 
Re  Kenilworth  Water  Co.  (111.)  95. 
P.U.R.1921D. 
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70.  A  water  utility  is  bound  to  exercise  economical  and  prudent  manage- 
ment but  should  not  be  compelled  to  radically  change  well-seasoned  methods 
for  those  untried,  and  its  rate  of  return  should  not  be  decreased  because  it 
has  retained  certain  old  machinery  and  secured  water  from  a  source  alleged 
to  be  inferior  to  another  source.    Re  Kenilworth  Water  Co.  (111.)  95. 

71.  A  gas  company  was  held  not  entitled  to  ft  considerable  additional  al- 
lowance for  efficient  management  of  the  affairs  of  the  company,  since  it  was 
managed  through  its  officers  and  agents  who  were  justly  compensated  for 
their  services.    Pacific  Gas  &  E.  Co.  v.  San  Francisco  (U.  S.  Dist  Ct.)  464. 

5.  JPast  earnings. 

72.  A  utility  company,  which  has  been  paying  large  dividends  for  its 
common  stock  for  a  period  of  seven  years  prior  to  a  hearing,  must  show  satis- 
factory reasons  why  its  rates  are  increased  instead  of  decreased.  Danbury 
&  Danbury  &  B.  Gas  &  E.  L.  Co.  (Conn.)  193. 

73.  In  fixing  a  fair  rate  of  return  for  a  street  railway  company,,  it  is 
proper  to  take  into  consideration  the  previous  earnings  of  the  company  under 
its  franchise  contracts  prescribing  the  rate  of  fare  it  was  permitted  to 
charge,  before  it  was  relieved  by  the  limitations  of  such  contracts.  Re  Pub- 
He  Service  R.  Co.  (N.  J.)  593. 

O,  Depletion  of  tiatural  gas  fields. 

74.  A  natural  gas  utility,  whose  source  of  supply  is  likely  to  be  exhausted 
in  the  course  of  a  few  years,  should  have  a  high  rate  of  interest  and  a  deple- 
tion reserve.     Re  Sandcreek  Gas  &  Oil  Co.   (Ind.)   726. 

b.  Reasonableness  of  retut*n  as  a  whole* 

Refusal  of  a  state  to  allow  a  parent  telephone  company  to  impose  undue  bur< 
den  upon  intrastate  traffic,  see  Rates,  3. 

Annotation  on  reasonableness  of  return  as  a  whole,  p.  535. 
Discussion  of  the  segregation  of  toll  and  exchange  property  for  the  pur- 
pose of  fixing  telephone  rates,  p.  751. 

75.  The  business  of  an  electric  and  gas  department  of  a  public  utility 
were  combined  for  regulation  purposes  in  a  city  where  the  consumers  of  one 
commodity  were,  to  a  large  extent,  consumers  of  the  other,  on  the  ground 
that  temporary  fluctuations  in  operating  costs  of  one  utility  would  be  stabil- 
ized so  that  rates  of  one  commodity  would  not  have  to  be  advanced  until  the 
return  on  the  property  employed  in  both  utilities  was  less  than  the  minimum 
allowable  return.    Re  Central  Arizona  Light  &  P.  Co.  (Ariz.)  163. 

76.  It  is  not  feasible  to  attempt  to  allocate  the  property  invested  in  trans- 
mission lines  serving  towns  or  cities  of  similar  size  and  character  nor  be- 
tween small  towns  in  large  cities,  but  a  uniform  rate  in  all  the  cities  involved 
IS  fair  and  not  unduly  discriminatory.  Re  Missouri  Gas  &  E.  Service  Co. 
(Mo.)  687. 

77.  The  value  of  a  telephone  company's  property  used  and  useful  in  the 
public  service,  its  rates  charged  and  its  regulation,  should  be  considered  on 
the  basis  of  its  state-wide  activities,  since  a  forced  and  artificial  segregation 
P.U.R.1921D. 
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does  not  afford  a  satififactory  basis;  and  the^ayailability  of  serrice  and  its 
development  to  the  highest  possible  degree,  irrespective  of  municipal  boimd- 
aries,  are  essential  to  good  telephone  service.  Stone  v.  New  York  Teleph.  Go. 
m.  Y.)  736. 

78.  A  complaint  alleging  that  telephone  rates  are  unjust,  unreasonable, 
and  in  violation  of  law  is  not  sustained  by  proof  based  upon  segregation  of 
values,  revenues,  and  expenses  to  the  particular  locality  or  exchange  area  af- 
fected, especially  when  a  return  of  less  than  8  per  cent  is  indicated  on  the 
segregated  basis.    Stone  v.  New  York  Teleph.  Co.  (N.  Y.)  736. 

79.  The  revenue  and  properties  of  a  telephone  company  were  considered 
in  a  state-wide  aspect  for  the  purpose  of  determining  whether  the  contractual 
relations  between  the  company  and  the  American  Telephone  &  Telegraph  Com- 
pany were  upon  an  equitable  basis  and  properly  related  to  the  value  of  the 
property  and  operating  costs  contributed  to  the  service  by  each  of  the  parties 
to  the  contract.     Re  Southern  Bell  Teleph.  &  Teleg.  Co.   (N.  C.)  447. 

80.  An  interurban  division  was  not  charged  for  electric  current  indicated 
as  fair  and  proper  when  such  a  charge  would  require  a  further  rate  increase 
on  interurban  lines.    Re  Virginia  R.  &  Power  Co.  (Va.)  268. 

81.  An  ordinance  compelling  a  gas  company  to  furnish  gas  to  small 
consumers  at  less  than  cost,  did  not  violate  constitutional  rights  so  long  aa 
the  total  was  enough  to  furnish  a  fair  return.  Pacific  Gas  &  £.  Co.  v.  San 
Francisco  (U.  S.  Dist.  Ct.)   464. 

/ 

c.  Emergency  relief. 

Annotation  on  reasonableness  of  return  in  an  emergency,  p.  636. 

82.  A  gas  and  electric  utility  was  allowed  increased  gas  rates  to  com- 
pensate for  advances  in  the  cost  of  fuel  oil,  with  directions  to  equalize  elec- 
tric rates  in  order  to  produce  a  fair  return.  Re  Centrdl  Arizona  Light  &  P. 
Co.  (Ariz.)   163. 

83.  A  temporary  emergency  rate  may  properly  be  less  than  the  rate  found 
to  be  fair  when  all  issues  are  finally  determined.  Re  Kenilworth  Water  Co. 
(111.)  95. 

84.  Ihe  public,  in  times  of  an  emergency,  has  no  right  to  the  use  of  util- 
ity property  except  by  the  payment  of  rates  which  will  aCTord  the  company 
revenue  to  meet  its  legitimate  financial  obligations,  provided  they  are  reason- 
able and  contracted  in  and  for  performance  of  public  service,  and  when  said 
financial  obligations  fall  within  a  reasonable  return  on  the  value  of  the  prop- 
erty placed  to  said  public  service.    Re  Indianapolis  Street  R.  Co.  (Ind.)  210. 

85.  An  exact  valuation  of  a  public  utility  is  not  required  in  an  mergency 
rate  proceeding.     Re  Indianapolis  Street  R.  Co.   (Ind.)   210. 

86.  The  valuation  of  public  utility  property  and  the  fixing  of  a  maximum 
permissible  rate  of  return  upon  such  value,  is  not  necessary  in  an  emergency 
rate  proceeding,  but  the  justification  for  rates  must  be  founded  upon  operat- 
ing results  and  the  existing  conditions  with  which  the  company  is  con- 
fronted.   Re  Consolidated  Gas,  E.  L.  &  P.  Co.  (Md.)  705. 

87.  The  necessity  for  meeting  large  capital  obligations  including  the  rc- 
tiral  of  notes  and  necessary  construction,  was  held  to  create  an  emergency 
calling  for  higher  rates.    Re  Consolidated  Gas,  E.  L.  &  P.  Co.  (Md.)  705. 

88.  A  telephone  utility,  whose  operating  expenses  have  been  increased  by 
P.U.R.1021D. 
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increase  salaries  recommended  by  the  CommisBion,  should  be  granted  an 
«mergency  increase  in  rates  pending  final  determination  of  reasonable  rates. 
Re  New  York  Teleph.  Co.  (N.  Y.  2d  Dist.)  21. 

89.  A  telephone  company  which  has  been  granted  an  increased  rate  as 
emergency  relief,  was  required  to  furnish  security  to  reimburse  its  patrons 
lor  any  sums  which  might  be  paid  in  excess  of  the  rates  to  be  determined 
reasonable  in  a  final  proceeding.  Re  New  York  Teleph.  Co.  (N.  Y.  2d  Dist. 
21. 

90.  No  valuation  of  a  street  railway  property  was  made  in  a  rate  pro- 
ceeding, where  it  appeared  that  the  gross  revenues  of  the  company  under  the 
proposed  rate,  would  give  the  company  barely  sufficient  revenue  to  pay  its 
operating  expenses  and  taxes  with  no  allowance  for  depreciation  or  return 
upon  the  investment.    Spokane  v.  Washington  Water  Power  Co.  (Wash.)  762. 

d.  Reaaonahlenesa  of  apedfio  anuntnts, 
Annotation  on  amount  of  return  allowed  an  intemrban  railway,  p.  537. 

1.  mectrUHty. 

Annotation  on  amount  of  return  allowed  an  electric  utility,  p.  537. 

91.  A  combined  gas  and  electric  utility  was  allowed  a  return  of  10  per 
«ent  upon  the  value  of  the  property,  with  a  margin  of  2  per  cent  before  the 
inauguration  of  a  rate  inquiry.  Re  Central  Arizona  Light  k  P.  Co.  (Ariz.) 
153. 

02.  A  return  of  8.3  per  cent  on  the  rate  base  of  an  electric  utility  was  al- 
lowed.   Re  Southern  California  Edison  Co.  (Cal.)  65. 

03.  An  electric  utility  was  allowed  a  return  of  8  per  cent.  Re  Missouri 
<Jas  &  E.  Service  Co.   (Mo.)  687. 

94.  An  allowance  of  11  per  cent  upon  the  valuation  of  the  electric  depart- 
ment of  a  municipal  plant  was  made  for  depreciation  and  return.  Re  Hig- 
giDsville  (Mo.)  798. 

95.  A  return  of  8  per  cent  was  allowed  an  electric  utility.  Re  Burkhardt 
Mill.  &  E.  P.  Co.  (Wis.)  777. 

;9.  Oaa, 

Amount  of  return  allowed  a  combined  gas  and  electric  utility,  see  Retubn,  91. 

Annotation  on  amount  allowed  a  gas  utility,  p.  537. 

96.  Gas  rates  were  fixed  in  an  emergency  proceeding  at  an  amount  to  pro- 
duce a  return  of  over  8  per  cent.  Re  Consolidated  Gas,  E.  L.  &  P.  Co.  (Md.) 
705. 

97.  A  return  of  8  per  cent  was  held  to  be  reasonable  for  a  gas  company. 
Re  Grand  Haven  (Mich.)  318. 

98.  A  return  of  8  per  cent  upon  the  value  of  a  gas  utility,  was  allowed. 
Customers  v.  Cohoes  Power  &  Light  Corp.  (N.  Y.  2d  Dist.)  421. 

99.  A  return  of  8  per  cent  was  allowed  a  gas  company.  City  Council  of 
Providence  v.  Providence  Gas  Co.  (R.  I.)  842. 

100.  A  return  of  8  per  cent  was  held  reasonable  for  a  gas  company.    Re 
Wisconsin  Traction,  Light,  Heat  &  P.  Co.    (Wis.)   581. 

101.  A  return  of  7  per  cent  on  the  rate  base  of  a  gas  company  was  held  to 
be  reasonable.    Pacific  Gas  k  E.  Co.  v.  San  Francisco  (U.  S.  Dist.  Ct.)  464. 

P.U.R.1921D,  f  -^^^T^ 

Digitized  by  VjOOQ  IC 


924  INDEX. 

RETURN--ao»<tntt«d. 

8.  Natural  gas, 

102.  A  return  of  8  per  cent  was  held  to  be  reasonable  for  a  natural  ga^ 
company.    Re  Sandcreek  Gas.&  Oil  Co.  (Ind.)  726. 

108.  A  return  of  8  per  cent  was  held  to  be  reasonable  for  a  natural  gas 
utility.    Amherst  v.  Snyder  Gas  Co.  (N.  Y.)  639. 

4.  Street  railicaya, 

104.  A  return  of  7  per  cent  was  allowed  a  street  railway  during  an  emer- 
gency.   Re  Indianapolis  Street  R.  Co.  (Ind.)   210. 

105.  In  determining  the  reasonableness  of  rates  of  a  street  railway  com- 
pany, the  New  Jersey  Commission  allowed  an  estimated  return  of  slightly 
over  7  per  cent  upon  the  fair  value  fixed  by  it  for  rate-making  purposes.  Re 
Public  Service  R.  Co.   (N.  J.)  693. 

106.  A  return  of  8  per  cent  was  held  to  be  reasonable  for  a  street  rail- 
way.   Spokane  v.  Washington  Water  Power  Co.  (Wash.)  762. 

5.  Telephimes^ 

Annotation  on  amount  of  return  allowed  a  telephone  company,  p.  638. 

107.  A  return  of  8  per  cent  was  held  to  be  reasonable  for  a  telephone  com- 
pany.    Re  Bloomington  Teleph.  Co.   (Neb.)  625. 

108.  A  return  •f  7.09  per  cent  was  allowed  on  the  fair  value  of  a  telephone 
company's  property.    Re  Valley  Springs  Teleph.  (Do.  (S.  D.)  406. 

e.  Water, 

109.  A  water  utility  was  allowed  a  return  of  7  per  cent  per  annum.  Re 
Leadville  Water  Co.  (Colo.)  172. 

110.  A  return  of  4.3  per  cent  upon  the  minimum  actual  cost  of  water  prop- 
erty was  allowed  in  a  temporary  order  during  an  emergency.  Re  Kenil- 
worth  Water  Co.  (111.)  95. 

111.  The  Pennsylvania  Commission  refused  to  allow  a  return  of  8  per  cent 
upon  the  property  of  a  water  utility  and  granted  a  return  of  7  per  cent. 
Jersey  Shore  v.  Jersey  Shore  Water  Co.  (Pa.)  47. 

V.  Confiscation, 

112.  A  state  has  no  power  to  compel  a  corporation  engaged  in  operating  a 
public  utility  to  serve  the  public  without  a  reasonable  compensation,  since 
its  power  is  limited  to  regulation  and  not  to  confiscation.  Mt.  Carmel  Pub- 
he  Utility  &  vService  Co.  v.  Public  Utilities  Commission  (111.  Sup.  Ct.)  108. 

113.  Though  it  appeared  from  the  report  of  the  master  and  the  findings 
of  the  court  thereon  that,  under  an  ordinance  fixing  the  rate  of  street  car 
fare  for  adults  in  the  city  of  Galveston  at  5  cents,  the  company  had  earned 
during  the  preceding  year  less  than  a  fair  return,  to  wit,  6  per  cent  upon 
the  fair  value  of  its  investment,  since  the  reference  to  the  master  was  only  for 
advisory  purposes,  and  additional  evidence,  taken  after  the. coming  in  of  his 
report,  showed  such  a  large  and  steady  increase  in  operating  returns  as  that, 
if  they  continued,  the  company's  earnings  would  be  for  the  ensuing  year,  ap- 
proximately 8  per  cent,  held,  that  the  ordinance  is  not  so  clearly  oonflscatoiy 
P.U.R.1921D. 
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as  to  authorize  the  court  to  enjoin  its  enforcement  without  permitting  its 
operation  for  a  further  period.  Galveston  Eleetrie  Co.  v.  Galveston  ( U.  S. 
Dist.  Ct.)  647. 

VI.  Test  period, 

114.  An  increased  electric  ra.te  schedule  was  authorized  with  the  right 
upon  the  part  of  the  company  to  submit  a  revision  in  case  the  expected  result 
was  not  obtained.    Re  Bar  Harbor  &  U.  River  Power  Co.  (^le.)  298. 

115.  A  year  is  a  sufficient  period  for  a  rate  trial  although  such  a  period 
n.ay  be  a  time  of  industrial  disaster  and  the  antithesis  of  healthy  com- 
munity activity,  industrial  and  social.    Re  Butte  Electric  R.  Co.  (Mont.)  730. 

116.  Rates  recently  increased  should  not  be  increased  further  until  the 
actual  operations  to  which  those  rates  are  applied  under  normal  conditions 
liave  been  carried  on  for  a  sufficient  length  of  time  to  determine  whether  the 
income  produced  thereby  is  a  fair,  a  period  of  one  year  being  considered  a 
fair  test.    Jones  v.  Montpelier  &  B.  Light  &  P.  Co.  (Vt.)  145. 

REVENUES. 

See  Retubn. 

REVIEW. 

See  Appeal  and  Review. 

RULES  ANB  REGUULTIONS. 

For  the  operation  of  automobiles  and  jitney  busses,  sec  Automobiles,  3. 
Reasonable  requirements  as  to  notice  of  desire  for  service  extensions,  see 

Service,  10. 
Prevention   of  unauthorized  telephone   connections  by   subscribers  on 
rural  lines,  see  Sebvigb,  30. 

RURAL  TELEPHONES. 

Rate  increases  as  not  discriminatory  although  unequal,  see  Discbimi- 
NATION,  8. 

Discontinuance  of  service  to  a  rural  telephone  line  for  nonpayment  of 
disputed  bill,  see  Payment,  4. 

Advance  payment  of  exchange  rates  and  rural  party  line  rates,  sec  Pay- 
ment, 5. 

Prevention  of  unauthorized  telephone  connections  by  subscribers  on  rural 
lines,  see  Service,  30. 

SACRIFICE. 

Sacriike  of  stockholders  as  the  basis  of  return,  see  Return,  3. 
Investors'  sacrifice  as  it  affects  value,  see  Valuatio.v,  10. 
Ascertainment  of  owners*  sacrifice,  see  Valuation,  22-24. 

SALARIES  AND  WAGES. 

As  an  operating  expense,  see  Return,  34,  35. 

Increased  telephone  rates  to  compensate  for  increased  salaries,  see  Re- 
turn, 88. 
P.U.R.1021D. 
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"See  CoNSouDATioN.  Kebbeb.  Aim  Sals. 
Sale  of  street  ndlway  tickets,  eee  Ssrvicb,  27. 

SCHEDUI*E8. 

Filing  and  effect  of  rate  schedules,  see  Raivb,  81. 

Evidence  of  dangerous  condition  of  track,  uncomfortable  riding  condi- 
tions, and  irregularity  of  operation  as  they  affect  return,  see  Rb- 
TURN,  66. 

8EA80NAI.  DEMAKDB. 

Duty  of  company  to  supply  peak  demand  created  during  summer  season, 
see  Sebvice,  7. 

SECURITT. 

Right  of  utility  to  continue  status  by  giving  security  pending  the  de- 
termination of  litigation,  see  Appeal  and  Keview,  2. 

8ECURITT  ISSUES. 

Reduction  of  notes  as  no  part  of  operating  expense,  see  Retubk,  12. 
Outstanding  securities  as  measure  of  value,  see  Valuation,  9-11. 
Investors'  sacrifice  as  it  affects  value,  see  Valuation,  10. 
Bond  discount  as  an  element  to  be  considered  in  an  original  cost  valua-  ' 

tion,  see  Valuation,  13. 
Ascertainment  of  owners'  sacrifice,  see  Valuation,  22-24. 

1.  A  telephone  utility  was  authorized  to  issue  a  stock  dividend  prorated 
to  the  present  stockholders  and  to  issue  an  additional  stock  dividend  of 
$5,000  to  be  placed  in  escrow  with  a  trustee,  to  be  approved  by  the  Commis- 
sion, upon  condition  that  with  each  sale  at  par  for  cash  of  one  share  of  stocky 
to  be  used  in  the  betterment  program,  one  share  of  stock,  to  be  used  in  the 
hands  of  the  trustee  might  be  surrendered  for  use  and  benefit  of  the  stock- 
holders of  record  at  the  time  of  the  order.  Re  Stanton  Independent  Teleph. 
CJo.  (Neb.)  240. 

2.  7  he  duty  of  a  Commission  to  authorize  the  issuance  of  capital  for 
money  expended  by  a  public  service  corporation  where  it  is  reasonably  re- 
quired for  the  acquisition  of  property,  is  not  to  be  so  construed  as  to  pre- 
clude the  Commission  from  exercising  discretien  as  to  whether  or  not  the  pur- 
chase of  property  by  a  public  utility  was  judicious  and  proper.  Re  Monroe 
Independent  Teleph.  Co.  (Neb.)  829. 

SEGREGATION. 

State-wide  valuation  of  telephone  utilities,  see  Retusn,  77,  78. 

SERVICE. 

/.  Jurisdiction,  and  powers  of  Cinnmission,  i— 5. 
.II,  Duty  to  serve,  C— ^. 
III,  Extension  of  sei^vice,  9^18^ 

a.  In  general,  0— iJ9. 

b.  Territorial  limitationSf  19^10* 
e.  Deposits,  17,  18. 

P.U.R.1921D. 
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IV,  Abandonment  and  discontinuance^  t9-^l. 
F«  Service  by  particular  utilities,  j9^-aO« 

a.  Electricity,  22. 

b.  Gas,  23,  24. 

c.  Natural  gas,  2S.  \ 

d.  Street  railways,  29^23. 

e.  Telephones,  29,  SO,  > 

Consideration  of  the  character  of  service  rendered  in  determining  whether  a 
rate  is  just  and  reasonable,  as  no  violation  of  Constitution,  see  Consti- 
tutional Law,  1. 

Test  of  public  service,  see  Public  Utxlities,  2. 

Increased  rates  to  improve  service  conditions,  see  Retdbw,  64. 

Reduced  rates  pending  improvement  of  service,  see  Rktubn,  67. 

Adequate  rates  for  use  of  utility  property  in  times  of  an  emergency,  see  Re- 
tubn,  84. 

Annotation  on  service,  p.  477. 

Annotation  on  adequacy  of  service,  p.  479. 

/.  Jurisdiction,  and  powers  of  Commission, 

Power  of  a  regulatory  authority  to  order  additional  service,  see  Monopolt 
AND  Competition,  1.  ' 

Commission  jurisdiction  over  extensions  by  a  municipal  water  plant  render- 
ing service  beyond  the  city  boundaries,  see  Municipal  Plants,  1« 

Annotation  on  power  of  Commissions  over  service,  p.  477. 
Discussion  of  the  power  of  a  Commission  to  interfere  with  charges  for 
the  installation  of  additional  trunk  lines  by  a  telephone  company,  p.  755. 

1.  A  petition  by  a  street  railway,  which  has  abandoned  service  in  a  city 
for  a  period  of  six  years  for  authority  to  take  up  and  remove  its  tracks  in  the 
city,  presents  nothing  within  the  jurisdiction  of  the  Illinois  Commission,  the 
matter  being  one  for  disposition  as  between  the  street  railway  and  the  city 
under  the  terms  of  a  franchise  ordinance.  Re  St.  Louis,  S.  &  P.  R.  Co.  (111.) 
105. 

2.  A  Commission  has  no  jurisdiction  to  order  the  continuance  of  a  heat- 
ing service,  operating  at  a  loss,  pending  an  investigation,  when  such  continu- 
ance of  service  would  result  in  unreasonable  expense  to  the  utility  amounting 
to  confiscation.  Mt.  Carmel  Public  Utility  &  Service  Co.  v.  Public  Utilities 
Commission  (111.  Sup.  Ct.)  108. 

3.  A  Federal  Court  injunction,  which  takes  from  the  state  Commission 
the  rate-making  power,  docs  not  have  the  effect  of  severing  from  the  Com- 
mission its  power  to  regulate  service.  Webb  City  v.  Missouri  Public  Utilities 
Co.  (Mo.)  348. 

4.  The  New  York  Commission  has  no  authority  to  direct  a  street  rail- 
way operating  under  a  franchise,  to  curtail  operation  on  account  of  congestion 
in  the  streets.    Re  Ninth  Avenue  R.  Co.  (N.  Y.)  759. 

5.  A  telephone  company,  which  has  submitted  to  the  jurisdiction  of  a 
Commission  praying  for  physical  connection  with  another  company,  cannot 
deny  the  jurisdiction  in  the  event  that  it  does  not  approve  of  the  Commis- 
sion's finding.  Com.  of  Virginia  ex  rel.  Augusta  County  farmers'  Mut. 
Teleph.  Co.  v.  Staunton  Mut.  Teleph.  Co.  (Va.)  161. 
P.U.R.1921D.  ^  , 
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II.  Duty  to  serve. 

Annotation  on  duty  of  public  utility  to  serve,  p.  478. 

Discussion  of  the  duty  of  a  public  utility  to  render  service,  p.  9. 
6.  The  demands  of  tax-paying  municipal  citizens  for  public  utility  i 
ice  furnished  from  a  municipally  owned  plant  should  be  met  immediately  upon 
compliance  by  such  prospective  consumers  with  the  reasonable  rules  and  reg- 
ulations.   Henry  v.  Butler  (Mo.)  341. 

7.  A  gas  company  supplying  persons  at  a  summer  resort  must  maintain 
a  plant  of  sufficient  capacity  to  supply  the  peak  demand  created  by  the  sum- 
mer season.     Ke  Cape  May  Illuminating  Co.   (N.  J.)   695. 

8.  A  telephone  utility  having  ability  to  serve  should  provide  f&cilitics 
which  adequate  service  demands  and  is  not  excused  from  its  duty  pending 
HU  application  for  increased  rates,  on  the  ground  that  additional  capital  in- 
vestment could  not  be  justified  or  additional  capital  provided  unless  it  could 
charge  rates  that  would  make  a  better  showing  of  return  upon  investment. 
Re  Southern  Bell  Teleph.  &  Telcg.  Co.  (N.  C.)  447. 

Ill,  Extension  of  service, 
a.  In  general. 

Duty  of  a  municipal  plant  to  render  service  to  citizens,  see  Service,  6. 
Right  of  natural  gas  company  to  refuse  service  for  industrial  purposes  on 

account  of  shortage,  see  Service,  25. 
Refrigerating  plant  to  bear  cost  of  installing  extra  cable  to  be  used  in  case 

of  breakdown,  see  Discrimination,  10. 

Annotation  on  extension  of  service,  p.  479. 

9.  A  ruling  of  city  officials  operating  a  municipal  electric  plant,  pro- 
riding  that  no  new  consumers  should  be  furnished  service  during  a  change 
from  direct  to  alternating  current,  is  reasonable.  Henry  v.  Butler  (Mo.) 
341. 

10.  A  requirement  that  applicants  for  electric  service  notify  the  official 
having  charge  of  the  plant  of  their  desire  for  service  and  secure  his  permis* 
sion  prior  to  connecting  their  individual  service  wires  with  those  of  the  plant, 
is  reasonable,  and  eminently  proper  for  the  efficient  administration  of  any 
utility.    Henry  v.  Butler  (Mo.)  341. 

11.  An  electric  company  has  the  right  to  refuse  service  connection  with  a 
switch  box  or  safety  cabinet  not  conforming  with  specifications  drawn  for 
the  purpose  of  standardizing  equipment.  Electric  Conduits  Co.  v.  Public 
Service  Electric  Co.  (N.  J.)   703. 

12.  A  property  owner  may  properly  be  charged  for  the  expense  of  install- 
ing a  water  connection  between  the  main  and  the  property  line.  Be  Waterloo 
Water  &  Light  Commission  (Wis.)  382. 

h.  Territorial  limitationa, 

13.  A  power  company,  applying  for  and  obtaining  franchises  covering  the 
whole  of  six  contiguous  counties,  thereby  defined  exterior  limits  of  its  profes- 
sion of  service,  territorially  considered.  State  ex  rel.  Ozark  Power  ft  Water 
Co.  V.  Public  Service  CommiBsion  (Mo.  Sup.  Ct.)  333. 

P.U.R.1921D. 
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14.  A  town  located  within  the  territory  of  a  power  oompany  and  to  which 
the  company  has  sent  an  agent  to  ascertain  how  many  of  its  residentfl  would 
use  electricity,  is  a  town  which  the  company  has  professed  to  serve.  State 
«x  rel.  Ozark  Power  &  Water  Co.  v.  Public  Service  Commission  (Mo.  Sup.  Ct.) 
333. 

15.  It  is  reasonable  to  order  an  electric  utility  to  extend  service  to  a  town 
within  its  territory  when  there  exists  a  reasonable  expectation  that  the  con- 
sumption of  electric  current  would  warrant  the  necessary  preliminary  ex- 
penditure, since  the  effect  of  so  occupying  the  territory  is  to  exclude  therefrom 
other  public  service  corporations,  with  the  result  that  the  smaller  commun- 
ities not  connected  must  go  unserved.  State  ex  rel.  Ozark  Power  &  Water  Co. 
v.  Public  Service  Commission   (Mo.  Sup.  Ct.)   333. 

16.  The  100  feet  referred  to  in  a  statute  requiring  an  electric  company  to 
extend  service  to  an  applicant  not  over  100  feet  from  its  nearest  line,  is  to  be 
measured,  not  in  a  direct  line  over  private  property  of  other  persons,  but 
along  a  course  which  the  company  has  a  right  to  follow.  Ilellinghausen  v. 
Kuhn  (N.  Y.)  372. 

e,  DepositSf 

17.  A  gas  and  electric  utility  should  not  require  applicants  for  service  ex- 
tensions to  make  deposits  covering  the  cost  of  the  extensions  since  this 
amounts  to  an  enforced  loan  to  the  company  and  is  an  incorrect  way  of  pro- 
curing capital.    Re  Consolidated  Gas,  E.  L.  &  P.  Co.  (Md.)  5. 

18.  Regulations  of  utilities  requiring  a  cash  deposit  or  a  personal  guar- 
anty by  a  responsible  person,  prior  to  the  installation  of  meters  and  the  ren- 
dition of  service  are  reasonable.    Henry  v.  Butler  (Mo.)  34L 

IV.  Abandonment  and  discontinuance^ 

Removal  of  abandoned  street  railway  tracks  as  a  matter  for  disposition  as  be> 

tween  the  street  railway  and  the  city,  see  Seevice,  1. 
Tower  of  Commission  to  order  the  continuance  of  heating  service  operated 

at  a  loss,  see  Service,  2. 
Illegal  suspension  of  service  as  a  bar  to  transfer  of  permit  to  operate  stagtr 

line,  see  CERTincATES  of  Convenience  and  Necessity,  3. 

Annotation  on  abandonment  of  service,  p.  480. 

19.  Evidence  indicating  that  a  heating  plant  was  practically  worthless, 
that  to  enable  it  to  render  satisfactory  service  would  require  substantial  re- 
construction at  an  expenditure  of  $100,000,  an  amount  equal  to  the  value  of 
the  plant,  and  that  the  plant  would  not  then  j)ay  for  ita  operation  and  pro- 
duce a  return  on  the  investment,  was  held  to  justify  abandonment  of  the 
service.  Mt.  Carmel  Public  Utility  &  Service  Co.  v.  Public  Utilities  Commis- 
sion (111.  Sup.  Ct.)  108. 

20.  Use  of  abusive  language  in  a  single  instance  is  not  a  sufficient  groimd 
for  discontinuing  telephone  service  to  a  subscriber  when  the  telephone  com- 
pany had  not  filed  a  rule  or  regulation  giving  it  the  right  to  discontinue 
service  for  such  a  cause.    Oxford  v.  Coberly  (Mo.)  128. 

21.  A  water  utility  should  not  be  allowed  to  discontinue  service  on  the 
ground  that  a  consumer  does  not  repair  or  advance  the  expense  of  repairing, 
P.U.R.1921D.  69 
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Jeaks  in  service  lines  between  the  street  main  and  the  carb  line,  sfnee  each 

vrepairs  ahould  be  made  by  the  company.    Lundy  v.  Pottoville  Water  Qa  (Pa.) 

760. 

F.  Service  hy  partUmlar  utUities. 

Freight  servioe  by  an  intemrban  railway,  see  Monopoly  and  CoicPKrinoif, 

2. 
Motor  trucks  for  short  haul  freight  transportation,  see  Mohofqlt  akd  Goic- 

FKTITIOIT,  6. 

Annotation  on  express  service,  p.  482. 
Annotation  on  irrigation  service,  p.  482. 
Annotation  on  pipe  line  service,  p.  482. 
Annotation  on  railroad  service,  p.  483. 
Annotation  on  water  service,  p.  485. 

a*  Electricity. 

Construction  of  franchise  relating  to  the  furnishing  of  electricity,  see  Fban- 
CHISES,  1. 

Annotation  on  electric  service,  p.  481. 

Statement  that  a  public  utility  should  seal  all  meters  and  require  that 
no  seal  be  broken  without  authority  from  proper  official,  p.  345. 

.22.  The  cost  of  changing  from  a  direct  current  meter  to  an  alternatin|p 
current  meter  was  placed  upon  the  customers  of  a  municipal  electric  plant 
which  required  all  customers  to  furnish  their  meters.  Henry  v.  Butler  (Mo.> 
341. 


5.  Oaa, 

Discussion  of  the  standard  requirements  of  gas,  p.  725. 
23.  The  monopoly  average  calorific  value  of  gas  was  set  at  530  B.T.XJ. 
with  an  allowable  maximum  and  minimum  variation  not  exceeding  5  per  cent 
in  either  direction,  the  pressure  of  the  gas  at  consumer's  meter  to  be  not  less 
ILau  two  inches  water  column  and  not  greater  than  eight '  inches  water 
column.  Re  Grand  Haven  (Mich.)  318. 
,  24.  A  standard  of  gas  was  reduced  from  580  B.T.U.  to  510  B.T.U.  in 
consequence  of  inability  to  secure  necessary  gas  materials  to  insure  a  con- 
tinuous supply  of  gas  throughout  the  year,  except  at  an  excessive  cost  to 
consumers.    City  Council  of  Providence  v.  Providence  Gas  Co.  (R.  I.)  842. 


o.  Natural  gas. 

Annotation  on  natural  gas  service,  p.  482. 
25.  A  nattiral  gas  company  has  the  right  to  decline  to  render  service  for 
industrial  purposes  if  and  when  its  supply  of  gas  is  all  required  and  can  be 
dold  for  domestic  and  commercial  purposes.    Conewango  Refining  Co.  ▼•  Penn- 
sylvania Gas  Co.  (Pa.)  141. 
P.U.R.1921D. 


Digitized  by 


Google 


INDEX.  031 

A  Street  railwaySm 
Restriction  of  jitney  competition  with  a  street  railwaj^  tee  Honofolt  and 

COMPETITIONi  4. 

Annotation  on  street  railway  service,  p.  484. 

26.  It  would  be  inequitable  and  unscientific  to  accept  the  city  block  as 
the  measure  of  distance  for  skip-stops  by  a  street  railway,  since  city  blocks 
are  of  various  lengths,  and  skip-stopping,  regardless  of  block  lengths,  would 
not  produce  the  effects  desired.    Re  Indianapolis  Street  R.  Co.  (Ind.)  210. 

27.  A  street  railway  company  was  authorized  to  sell  street  car  tickets 
at  centrally  located  places.'  Re  Southern  New  York  Power  &  R.  Corp.  (N.  Y. 
2d  Dist.)  135. 

28.  The  skip-stop  principle  for  street  railways  is  sound,  just,  and  rea- 
sonable, resulting  in  much  advantage  to  the  public  in  increased  operating  ef- 
ficiency.    McLane  v.  Philadelphia  Rapid  Transit  Co.  (Pa.)  400. 

6.  Telephones, 

Retention  by  a  telephone  company  of  one  subscriber  in  a  town  aerred  1^ 
another,  company,  see  Monopoly  akd  CoMPicriiiON,  3. 

Annotation  on  telephone  service,  p.  485. 

29.  The  proprietor  of  a  drug  store  is  not  entitled  to  special  telephone  serv- 
ice in  the  way  of  a  special  booth  to  correspond  with  drug-store  fixtures,  nor 
is  he  entitled  to  supervision  by  a  telephone  company  to  relieve  him  from  the 
payment  of  uncollected  toll  calls  from  a  public  telephone  in  his  store.  Re 
Morris  (Mich.)  126.     • 

30.  The  owner  of  a  telephone  system  was  authorized  to  file  a  rule  provid- 
ing that  he  might  refuse  to  fuimish  service  to  any  member  of  a  rural  tele- 
phone line  who  transferred  messages  through  a  private  switchboard  to,  or 
from,  another  line  not  regularly  connected  with  the  system.  Jackson  v. 
Farmers  Teleph.  Ck>.  (Mo.)  354. 

8ERVI0E  CHARGE* 

Service  charge  in  a  rate  schedule,,  see  Rates,  10-24. 

SHORTAGE. 

Right  of  natural  gas  company  to  refuse  service  for  industrial  purposes 
on  account  of  shortage,  see  Sebvige,  25. 

SIGKATinEtES. 

Application  for  transfer  of  operative  rights  to  be  signed  by  owner  of 
such  rights,  see  Cebtifioates  of  Convkniencs  and  Necessitt, 
2. 

SKIP  STOP. 

City  blocks  as  a  measure  of  distance  for  skip  istops  on  a  street  railway 

line,  see  Service,  26. 
Skip  stop  principle  for  street  railways  as  sound,  just,  and  reasonable,  see 
Service,  28, 
P.U.R.1921D. 
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SLIDIITG  SCALE. 

Con^ deration  of  a  sliding  scale  for  electric  rates,  see  Bates,  34. 

8FECIAI.  CONTRACTS. 

Discriminatory  rates  to  municipalities  and  large  constuners,  see  DfSCBUC- 

IWATION. 

SFRIlTKLUrG  SYSTEMS. 

Kates  for  sprinkling  systems,  see  Rates,  61,  62. 

STANDARD  EQITIFMilNT. 

Riglit  of  electric  company  to  refuse  service  connection  with  switch  box 
not  conforming  with  specifications,  see  Sebvice,  11. 

STANDARDS. 

Standards  for  gas  service,  see  Service,  23,  24. 

City  blocks  as  a  measure  of  distance  for  skip  stops  on  a  street  railway 
line,  see  Service,  26. 

STANDBY  SQUIPM ENT. 

Consideration  of  reserve  or  standby  equipment  in  a  valuation  proceed- 
ing, see  Valuation,  56-59. 

STATE. 

Power  of  state  over  rates,  see  Bates,  1-3. 

Power  of  state  limited  to  regulation  and  not  to  confiscation,  see  Ketubn^ 
112. 

STATE- WIDE  TEI.EFHONES. 

State-wide  valuation  of  telephone  utilities,  see  Return,  77,  78. 
Consideration  of  revenues  and  expenses  on  a  state-wide  basis  for  the  pur> 

pose   of  determining  whether   a   contractual   relation  is  equitable 

basis,  see  Return,  79. 

STATUTES. 

Construction  of  statute  requiring  electric  service  extensions  for  appli- 
cant not  over  100  feet  from  nearest  line,  see  Service,  16. 

1.  Where  there  is  a  substantial  departure  from  phraseology  in  a  statute 
]  dative  to  telephone  companies,  it  must  be  concluded  that  such  change  of 
phraseology  was  adopted  for  some  well  defined  purpose  of  the  legislature.  Be 
New  York  Teleph.  Co.  (N.  Y.  2d  Dist.)  21. 

STOCK. 

See  Security  Issues. 

STOCK  DIVIDENDS. 

Sec  Security  Issues. 

8TOCKHOIJ[>ERS. 

Sacrifice  of  stockholders  as  the  basis  of  return,  see  Rbtubh,  S. 
P.U.R.1921D. 
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STOREHOUSES. . 

See  Warehouses. 


STREET  LIGHTING. 

Consideration  of  basic  rate  for  street  Ifgliting,  see  Rates,  32. 
Additions  to  revenues  from  street  lighting  when  cost  of  street  lighting  is 
included  in  operating  expenses  of  a  municipal  plant,  see  Retuen,  7. 

STREET  RAILWAYS. 

Annual  charge  to  interurban  system  granting  free  transfers  to  city  lines, 
see  Apportionment,  4. 

Lack  of  Commission  power  to  order  or  otherwise  direct  a  consolidation 
of  street  railway  properties,  see  Consolidation,  Mergeb,  and  Sale, 
1. 

Consideration  of  the  character  of  service  rendered  in  determining  whetii- 
er  a  rate  is  just  and  reasonable  as  no  violation  of  Constitution, 
see  Constitutional  Law,  1. 

Lack  of  municipal  power  to  enforce  confiscatory  rates,  see  Constitu- 
tional Law,  2. 

Depreciation  of  street  railway,  see  DsPBECLfiTioN,  10,  11. 

Discriminatory  cash  and  ticket  street  railway  schedule,  see  DiscBuri- 

NATION,    5. 

Jurisdiction  of  Federal  district  court  to  enjoin  a  municipality  from  en- 
forcing confiscatory  rates,  see  Injunction,  1. 

Restriction  of  jitney  competition  with  a  street  railway,  see  Monopoly 
AND  Competition,  4. 

Burden  of  proof  as  to  reasonableness  of  rates,  see  Rates,  13. 

Effect  of  excessive  grades  upon  street  railway  fares,  see  Rates,  14. 

Rate  ordinance  not  to  be  construed  as  a  contract,  see  Rates,  27. 

Change  in  Constitution  as  it  affects  franchise  fixing  street  railway 
rates,  see  Rates,  28. 

Ineffectual  rate  franchise  as  not  producing  a  unilateral  contract  with 
respect  to  rates,  see  Rates,  29. 

Consolidation  of  street  railway  properties  as  it  affects  franchise  govern- 
ing rates,  see  Rates,  30. 

Consideration  of  street  railway  rates,  see  Rates,  40-46. 

Income  from  the  operation  of  interstate  ferries  as  no  part  of  street 
railway  revenue,  see  Retubn,  8. 

One-third  of  deficit  resulting  from  operation  of  a  railway,  auxiliary 
to  an  electric  utility,  charged  against  the  electric  system,  see  Re- 
turn, 9. 

Charges  to  depreciation  account  of  a  street  railway  company  to  make 
up  'past  deficiencies,  see  Retubn,  11. 

Income  taxes  as  operating  expense,  see  Retubn,  21.  * 

Allowances  for  accidents  in  operation,  see  Return,  30,  31. 

Allowance  for  street  railway  insurance  reserve,  see  Return,  32. 

Basis  for  estimating  cost  of  coal  for  a  street  railway,  see  Retubn,  36. 

Operating  expenses  of  a  street  railway,  see  Retubn,  60,  51. 

Street  railway  return  to  be  sufficient  to  eliminate  necessity  of  month-to* 
month  loans,  see  Retubn,  54. 

Necessity  for  sufficient  return  to  attract  capital^  see  Return,  61. 
P.U.R.1921D. 
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STREET  RAILWAYS— contiwucd. 

Evidence  of  dangerous  condition  of  track,  uncomfortable  riding  condi- 
ditiona,  and  irregularity  of  operation  as  they  affect  return,  see 
RETxmx,  66. 

Previous  earnings  of  a  street  railway  company  under  a  franchise  con- 
tract as  they  affect  return,  see  Retttbn,  73. 

Adequate  rates  for  use  of  property  in  times  of  an  emergency,  see  Re- 
TUBN,  84. 

Necessity  for  a  valuation  in  an  emergency  rate  proceeding,  see  Rbtub??, 
85. 

Necessity  for  a  valuation  wlien  gross  revenues  barely  meet  operating  ex- 
penses, see  Return,  90. 

Amount  of  return  allowed  a  street  railway,  see  Retitrx,  104-106. 

Removal  of  abandoned  street  railway  tracks  as  a  matter  for  disposition 
as  between  the  street  railway  and  the  city,  see  Service,  1. 

Power  of  Commission  to  order  curtailment  of  street  railway  operation^ 
see  Service,  4. 

Service  by  street  railway  companies,  see  Service,  26-28. 

Ascertainment  of  reproduction  cost  of  a  street  railway  line,  see  Vai.t:a- 
TION,  19. 

Allowance  for  appreciation  in  value  of  street  railway  property,  see  Val- 
uation, 25. 

Accrued  depreciation  of  additions  to  property,  see  Valuation,  28. 

Allowance  for  overheads  in  street  railway  valuation,  see  Valuation^ 
33-37. 

Effect  upon  valuation  of  excessive  earnings  of  railroads  auxiliary  to  elec- 
tric utility,  see  Valuation,  43. 

Exclusion  from  rate  base  of  street  railway  property  constructed  at  Gov- 
ernment expense,  see  Valuation,  44. 

Elevator  as  no  part  of  rate  base  of  street  railway,  see  Valuation,  48. 

Inclined  plane  as  iio  part  of  rate  base  of  street  railway,  see  Valuation, 
49. 

Interstate  ferry  property  a«  no  part  of  street  railway  rate  base,  see 
Valuation,  54,  55. 

Amount  of  working  capital  allowed  a  street  railway,  see  Valuation,  66. 

Amount  allowed  a  street  railway  for  going  value,  see  Valuation,  75-77. 

Value  of  lease  by  electric  company  to  a  street  railway  where  both  are 
controlled  by  the  same  interest,  see  Valuation,  80. 

Discussion  of  street  railway  problems  with  special  attention  to  automo- 
bile competition,  p.  733. 

SUBSCRIBERS. 

Retention  by  a  telephone  company  of  one  subscriber  in  a  town  served  by 
another  company,  see  Monopolt  and  Competition,  3. 

Use  of  abusive  language  as  a  ground  for  discontinuing  telephone  serv- 
ice,  see  Service,  20. 

StTBTERFUGE. 

''Community  auto  club"  as  a  subterfuge  to  change  character  of  auto  boa 
lines,  see  Automobiles,  4. 
P.U.R.1921D. 
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BtJMMEB  RESORT. 

Duty  of  company  to  supply  peak  demand  created  during  summer  season, 
see  Sebvice,  7. 

SUPERSEDE]!  PROPERTY. 

Consideration  of  obsolete  and  superseded  property  in  a  valuation  pro- 
ceeding, see  Valuation,  52,  53. 

SmEtCHARGE. 

Action  of  trial  court  in  granting  injunction  and  in  subsequently  per- 
mitting surcharges  to  be  collected  as  not  reviewable  upon  appeal, 
see  Appeal  and  Review,  1. 

Kight  of  utility  to  continue  status  by  giving  security  for  the  repayment 
of  surcharges,  see  Appeal  and  Review,  2. 

SUSPENSION. 

Failure  of  CommiFsion  to  suspend  rates  as  not  injurious  to  complainant, 
see  Commissions,  6. 

SWITCH  BOX. 

Right  of  electric  company  to  refuse  service  connection  with  switch  box 
not  conforming  with  specifications,,  see  Service,  11. 

SWITCHING. 

Telephone  rate  increases  as  not  discriminatory  although  unequal,  see 

Discrimination,  3. 
Consideration  of  telephone  switching  rates,  see  Rates,  51,  52. 

T'ANGIBUB  PROPERTY. 

Valuation  of  particular  kinds  of  tangible  property,  see  Valuation,  43- 
68. 

TAXES. 

Materiality  of  evidence  in  a  procccrling  to  secure  a  certificate  of  con- 
venience and  necessity,  see  Certificates  of  Convenience  and  Nb- 

CESSITr,   5. 

Increased  fire  protection  rates  to  meet  increased  taxes,  see  Rates,  60. 

Taxes  as  an  operating  expense,  see  Return,  19-29. 

Federal  income  tax  as  a  proper  operating  charge,  see  Retubn,  20. 

Income  taxes  as  operating  expenses,  see  Return,  21. 

Requirements  of  an  adequate  return,  see  Return,  57. 

TELEPHONES. 

Basis  of  apportionment  of  expenses  of  a  transcontinental  toll  line,  see 
Apportionment,  1. 

Rate  increases  as  not  discriminatory  although  unequal,  see  DiscRiifiNA- 
tion,  3. 

Retention  by  a  telephone  company  of  one  subscriber  in  a  town  served  by 
another  company,  see  Monopoly  and  Competition,  3. 

Unsoundness  of  maintaining  two  telephone  exchanges  in  a  single  com- 
munity, see  Monopoly  and  Competition,  6. 
P.U.R.1921D. 
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TELEPHONES— <X)»Wn«cd. 

Disoontinuanoe  of  service  to  a  rural  telephone  line  for  nonpayment  of 
disputed  bill,  see  Payment,  4. 

Advance  payment  of  exchange  rates  find  rural  party  line  rates,  see  Pay- 
ment, 6. 

Power  of  state  over  telephone  rates  notwithstanding  franchise  provi- 
sion, see  Kates,  1. 

Refusal  of  a  state  to  allow  a  parent  telephone  company  to  impose  undue 
burden  upon  intrastate  traffic,  see  Rates,  3. 

Power  of  Commission  to  regulate  telephone  rates,  see  Rates,  4. 

Burden  of  proof  as  to  reasonableness  of  rates,  see  Rates,  17. 

Consideration  of  telephone  rates  generally,  see  Rates,  47-57. 

Necessity  for  a  valuation  before  grant  of  increased  telephone  rates,  see 
Retubn,  6. 

Amortization  of  Commission  expenses,  see  Retubpt,  16. 

Allocation  of  salary  of  a  telephone  manager,  see  Retubn,  35. 

Allowance  for  current  maintenance  and  depreciation  of  a  telephone  prop- 
erty, see  Return,  41. 

Disobedience  of  Commission  order  regarding  the  maintenance  of  a  de- 
preciation reserve  as  a  bar  to  increased  rates,  see  Rettbn,  65. 

State-wide  valuation  of  telephone  utilities,  see  Retubn,  77,  78. 

Consideration  of  state-wide  revenues  and  expenses  for  the  purpose  of  de- 
termining whether  contractual  relation  is  equitable,  see  Retubx, 
79. 

Security  to  reimburse  patrons  for  excessive  rates  granted  as  emergency 
relief,  see  Retubn,  89. 

Amount  of  return  allowed  a  telephone  company,  see  Retubn,  107,  108. 

Telephone  company  which  has  submitted  to  Commission  for  one  purpose 
as  estopped  from  denying  Commission  jurisdiction  with  respect  to 
others  matters,  see  Service,  6. 

Pending  application  for  increased  rates  no  excuse  for  inadequate  serv- 
ice, see  Sebvice,  8. 

Use  of  abusive  language  as  a  ground  for  discontinuing  telephone  serv- 
ice, see  Service,  20. 

Service  by  telephone  companies,  see  Service,  29,  30. 

Substantial  departure  from  phraseology  in  a  statute  as  it  affects  con- 
struction, see  Statl'teh,  1. 

Determination  of  reproduction  cost  of  a  telephone  utility,  see  Valua- 
tion, 15. 

Investment  in  transcontinental  telephone  line  as  no  part  of  rate  base 
with  respect  to  telephone  subscribers  in  a  single  state,  see  Valua- 
tion, 47. 

Statement  that  the  Government  operated  the  lines  of  the  American 
I'elephone  &  Telegraph  Company  at  a  loss  of  more  than  $3,000,000  during 
the  twelve  months  of  Government  control,  p.  461. 

Discussion  of  the  technical  requirements  of  telephone  workers  and  the . 
desirability  of  fair  wages,  p.  461. 

1.  The  business  of  a  telephone  company  as  usually  conducted  is  so  af- 
fected by  public  interest  as  to  permit  its  reasonable  regulation  by  public  au- 
thority.    Brooksville  v.  Florida  Teleph.  Co.  (Fla.  Sup.  Ct.)  281. 
P.U.R.1921D. 
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TERBITORIAL  UlfflTATIOirS. 

Territorial  limitatioxu  on  extensions  of  service,  see  Sesviob,  13-10. 

TEST  OF  STATUS. 

Test  of  status  of  a  company  as  a  public  utility,  see  PiTBUC  Utiutieb, 
2-5.  f 

TEST  PERIOD. 

Test  period  to  determine  reasonableness  of  return,  see  Retubn,  114-116. 

THROUGH  RATES* 

Through  rates  on  interurban  railways,  see  Rates,  38,  39. 

TICKETS. 

Consideration  of  cash  and  ticket  fares,  see  Rates,  42-46. 
Sale  of  street  railway  tickets,  see  Sebvicb,  27. 

ITME. 

Valuation  for  municipal  purchase  made  as  of  the  date  upon  which  ap« 
plication  was  filed  with  Commission,  see  Valuation,  12. 

TOIX  SERVICE. 

Basis  of  apportionment  of  expenses  of  a  transcontinental  toll  line,  see 

Apportionment,  1. 
Toll  business  over  lines  to  which  no  other  telephone  instruments  are  at- 

taolied  and  elimination  of  free  toll  service,  see  Rates,  60. 
Reasonableness  of  regulations  regarding  public  telephone  booths,  see 

Sebvige,  20. 

TRACKS. 

Estimates  of  expense  of  cleaning  and  sanding  track  and  removal  of  snow 

and  ice,  see  Return,  50. 
Removal  of  abandoned  street  railway  tracks  as  a  matter  for  disposition 

as  between  the  street  railway  and  the  city,  see  Service,  1. 

TRAFFIC. 

Basis  of  apportionment  of  expenses  of  a  transcontinental  toll  line,  see 
Apportionment,  1. 

TRAI7SCONTINENTAI.  LINES. 

Basis  of  apportionment  of  expenses  of  a  transcontinental  toll  line,  see 
Apportionment,  1. 

Investment  in  transcontinental  telephone  line  as  no  part  of  rate  base 
with  respect  to  telephone  subscribers  in  a  single  state,  see  Valua- 
tion, 47. 

TRANSFERS. 

Annual  charge  to  interurban  system  granting  free  transfers  to  rity 

lines,  sec  Api»ortionment,  4. 
Free  transfers  between  an  interurban  division  and  city  lines,  see  Rates, 

39. 
P.U.R.1921D. 
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TBANSPORTATIOK. 

NiBcessity  of  certificate  of  convenience  to  transport  truck  loads  by  au- 
tomobile, see  Automobiles,  1. 

Motor  trucks  for  short  haul  freight  transportation,  see  Monopolt  and 
Competition,  5. 

Person  operating  an  auto  freight  ftrvice  as  a  common  carrier,  see  Pub- 
lic Utilities,  6. 

TRIAL  COURT. 

See  CouBTS. 

UNAUTHORIZED  COKNECTIONS. 

Prevention  of  unauthorized  telephone  connections  by  subscribers  on 
rural  lines,  see  Sebvics^  30. 

UNITED  STATES  GOVERNMENT. 

Exclusion  from  rate  base  of  street  railway  property  constructed  at  Gov< 
ernment  expense,  see  Valuation,  44. 

UNIT  PRICES. 

Valuation  of  pavements  in  a  reproduction  cost  valuation,  see  Valua- 
tion, 7. 

Unit  prices  to  be  used  in  a  reproduction  cost  valuation,  see  Valuation^ 
14-17,  19. 

UNI.AWFUI.  OPERATION. 

Disobedience  of  Commission  order  as  a  bar  to  asBijzfnment  of  permit  to 
operate  automobile  stage  line,  see  Cebtificates  of  Conveniezc^jb 
and  Necesshy,  4. 

UNUSED  TRbPERTT. 

Consideration  of  unused  property  in  a  valuation  proceeding,  see  Valua- 
'  TION,  46-59. 

UTAH. 

Lack  of  Commission  power  to  issue  restraining  order,  see  Comicissions, 
6. 

Person  operating  an  auto  freight  service  as  a  common  carrier,  see  Pub- 
lic Utilities,  6. 

VALIDITY. 

Validity  of  Commission  action  and  necessity  for  notice  to  members  of 
Commissions,  see  Commibbions,  4. 

VALUATION. 

/.  In  general,  !• 
II.  Methods  and  measures  of  ascertaining  value  or  coiBt,  ;9-)94« 
a.  Ascertainment  of  value  for  rate  making,  2^11» 
1,  In  general,  ;9— ^. 

F.U.R.1921D. 
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VALUATION— oott*tnu€d. 

2,  Original  or  historical  cost  as  measure,  5. 
8,  Reproduction  cost  as  moasfure,  6-^. 
4,  Outstanding  securities  om  measure,  9^11, 
5.  Ascertainment  of  value  for  municipal  a^iquisition,  19, 

c.  Ascertainment  of  original  cost,  13. 

d.  Ascertainment  of  reproduction  cost,  14^20, 

e.  Ascertainment  of  boolc  cost,  21, 

f.  Ascertainment  of  oumers*  sacrifice,  22^24, 

III.  Appreciation  in  value,  25. 

IV.  Consideration  of  acctmed  depredation,  26-^0. 

V.  Nonphysical  elements  affecting  value  or  cost,  81-^1. 
VI,  Charges  to  capital,  42, 
VII,  Valuation  of  particular  Icinds  of  tangihle  property,  48^68. 
a.  In  general,  43,  44, 
h.  Educational  facilities,  45, 
o.  I*roperty  not  used  or  useful,  46^59, 

1.  In  general,  40^51, 

2.  Obsolete  and  superseded  property,  52,  53. 

8.  Property  used  in  interstate  transportation,  54,  55. 

4,  Reserve  or  standby  equipment,  50-^9, 
d.  Land,  60, 

e»  Worlcing  capital,  01^68. 
VIII.  Valuation  of  particular  hinds  of  intangible  property,  69-^0, 

a.  Going  value,  69—77. 

b.  Franchises,  78,  79. 

c.  Leases,  80, 

I.  In  generalm 

Necessity  for  a  valuation  before  grant  of  increased  telephone  rates,  see  Ke- 
TX7BN,  6. 

8tate-.wide  valuation  of  telephone  utilities,  see*  Return,  77,  78. 
Necessity  for  a  valuation  in  an  emergency  rate  proceeding,  see  Retubn,  86, 
86,  90. 

Discussion  of  the  uncertainty  and  wide  range  of  opinion  concerning  the 
value  of  a  public  utility,  p.  472. 

1.  In  a  valuation  case,  the  Commission  has  no  power  to  take  part  of 
the  property  of  a  utility  and  restore  it  to  the  public  or  deny  its  ownership 
to  the  utility  on  account  of  excessive  past  profits,  although  in  a  rate  case 
the  Commission  may  take  cognizance  of  the  effect  of  past  rates.  Re  Stanton 
Independent  Teleph.  Co.  (Neb.)  240. 

//.  Methods  and  measures  of  ascertaining  value  or  cost, 

a.  Ascertainment  of  value  for  rate  malcing, 

1,  In  general. 

Discussion  of  the  method  of  ascertaining  tho  value  of  a  gaa  utility,  pu 
425. 
P.UJL1921D. 
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Discussion  of  siinilarity  of  results  obtained  by  valuations  upon  the  his- 
torical cost  and  reproduction  cost  methods,  p.  626. 

2.  The  value  of  a  combined  gas  and  electric  utility  was  ascertained  by 
adding  to  a  valuation  made  seven  years  previous,  the  cost  of  additions  as 
ahowfi  by  the  books  of  the  company.  Re  Central  Arizona  Light  &  P.  Co. 
(Ariz.)   163. 

3.  Fair  value  for  rate-making  purposes  should  not  be  based  upon  ab- 
pormally  high  prices  caused  by  a  World  War.  Re  Public  Service  R.  Co.  (N. 
J.)  593. 

4.  In  determining  the  fair  value  6i  a  street  railway  property  for  rate- 
making  purposes,  the  New  Jersey  Commiseion  took  into  consideration  the 
historical  cost,  cost  of  reproduction  new,  accrued  depreciation,  appreciation, 
including  all  overheads,  going  value,  contingencies,  cash  working  capital,  ma- 
terials and  supplies,  and  all  other  elements  of  value,  tangible  and  intangible, 
the  company  being  considered  as  a  going  concern  with  attached  business. 
Re  Public  Service  R.  Co.  (N.  J.)  593. 

2,  Original  or  historical  coat  as  measure, 

6.  The  New  York  Commission,  Second  District,  estimated  the  value  of 
a  gas  utility  for  rate-making  purposes  upon  the  original  cost  undepreciated. 
It  appearing  that  the  present  value  would  not  exceed  the  original  cost  of 
acquisition.    Customers  v.  Cohoes  Power  k  Light  Corp.  (N.  Y.  2d  Dist.)  421. 

3,  Reproduction  cost  as  measure, 

6.  Reproduction  cost  new  or  reproduction  cost  depreciated  based  upon 
price  copditions  during  an  abnormal  period,  is  not  a  reasonable  basis  for 
rate-fixing  purposes,  except  in  so  far  as  it  applies  to  those  portions  of  the 
properties  that  were,  of  necessity,  constructed  during  the  period  of  high 
prices.    Re  Southern  California  Edison  Co.   (Cal.)  65. 

7.  A  valuation  made  by  a  public  utility  company  based  on  peak  unit 
prices  and  including  municipally  paid  for  pavements  representing  a  valua- 
tion between  300  and  400  per  cei..  more  than  the  invested  capital  or  the 
conceded  original  cost,  can  serve  only  as  an  clement  to  be  considered  in  de- 
termining fair  value.  Danbury  &  Danbury  &  B.  Gas  &  E.  L.  Co.  (Conn.) 
103. 

8.  Reproduction  cost  new  less  depreciation  under  recent  high  and  in- 
flated war  producing  prices  would  be  an  inequitable  basis  for  return.  Dan- 
bury k  Danbury  &  B.  Gas  &  E.  L.  Co.  (Conn.)   103. 

4,  Outstanding  securities  as  measure. 

Discussion  of  the  effect  of  watered  stocks  and  bonds  upon  the  valuation 
of  a  public  utility,  p.  717. 

9.  The  valuation  of  a  gas  and  electric  company  was  determined  to  be 
50  per  cent  of  the  total  stocks  and  bonds,  and  40  per  cent  of  the  total  sur- 
plue  of  the  company,  upon  which  amount  a  return  of  8  per  cent  is  reason- 
fible.    Danbury  &  Danbury  &  B.  Gas  &  E.  L.  Co.  (Conn.)  193. 

10.  The  sacrifice  of  investors  must  play  only  a  minor  part,  if  any,  in 
leaching  conclusions  as  to  fair  value,  since  the  physical  property  used  and 
l>.U.i:.VJ21D. 
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useful  in  the  business  of  a  utility,  must  be  considered  as  the  company's 
property  in  arriving  at  a  fair  value,  and  the  only  question  is  as  to  the 
factors  to  be  ised  in  finding  the  fair  value.  Re  Stanton  Independent  Telcph. 
Co.   (Neb.)   240. 

11.  Very  little  consideration  should  be  given  in  a  rate  proceeding  to  the 
amount  of  capital  stock,  bonds  or  notes  of  a  public  utility  outstanding. 
Spokane  v.  Washington  Water  Power  Co.   (Wash.)   762. 

h.  Ascertainment  of  value  for  municipal  acquisition, 

12.  A  valuation  made  for  condemnation  purposes  should  be  made  as  of  the 
date  upon  which  the  application  for  such  valuation  was  filed  with  the  Com- 
mission.    Re  Auburn  (Cal.)  02. 

r.  Ascertainment  of  original  cost,  , 

Definition  of  historical  cost,  p.  C24. 

13.  Bond  discount  is  not  a  proper  clement  to  be  considered  in  an  original 
cost  valuation,  since  such  discount  is  properly  amortized  during  the  life  of 
the  bond.    Re  Lansing  Fuel  &  Gas  Co.  (Mich.)  387. 

d.  Ascertainment  of  reproduction  cost. 

Deduction  of  depreciation  reserve  from  reproduction  valuation,  see  Valua- 
tion, 26,  29. 

14.  A  rate  base  should  not  be  built  upon  reproduction  costs  during  ab- 
normal times,  nor  upon  the  lowest  possible  amount  of  money  which  may 
have  been  expended  on  the  property,  but  rather  upon  a  fair  and  honest  re- 
flection based  upon  the  cost  of  labor,  materials,  and  other  items  entering  into 
the  physical  property  of  a  utility  at  a  time  which  reflects  that  which  is  be- 
lieved to  be  a  conservative  and  normal  cost.  Re  Lansing  Fuel  &  Gas  Co. 
(Mich.)  387. 

15.  The  reproduction  cost  valuation  of  a  telephone  utility  was  deter- 
mined by  a  consideration  of  price  level  figures  which  would  have  existed  had 
the  abnormal  situation,  brought  about  by  the  World  War,  not  occurred,  by 
taking  the  average  commodity  price  line  from  1900  to  1914  and  projecting 
it  on  the  approximate  plane,  thereby  cutting  off  the  high  peak  of  the  war- 
time prices.    Re  Stanton  Independent  Telcph.  Co.  (Neb.)  240. 

16.  Reproduction  cost  less  depreciation  of  an  interurban  railway  was  de- 
termined by  deducting  from  the  1920  property,  at  1914  unit  prices,  the  ap- 
proximate amount  which  additions  between  1914  and  1920  would  have  cost 
had  they  been  put  in  place  in  1914,  then  adding  the  actual  cost  of  these  ad- 
ditions and  from  this  amount  deducting  15  per  cent  for  accrued  depreciation 
with  a  proper  allowance  for  working  capital  and  going  value.  Re  Virginia 
R.  &  Power  Co.   (Va.)   268. 

17.  Prices  prevailing  during  an  abnormal  economic  period  should  not  be 
considered  in  a  reproduction  cost  valuation  for  rate-making  purposes.  Spo- 
kane V.  Washington  Water  Power  Co.   (Wash.)   702. 

18.  The  cost  of  cutting  and  replacing  a  pavement,  which  would  be  neces- 
sary in  reproducing  a  gas  utility,  is  not  a  proper  item  to  include  in  a  re- 
production cost  valuation.  Pacific  Gas  &,  £.  Co.  y.  San  Francisco  (U.  S. 
Dist.  Ct.)   464. 

P.U.R.1921D. 
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19.  In  fixing  the  present  value  of  a  street  railway  company  for  the  pur 
pose  of  a  rate  base,  the  reproduction  method  should  be  applied  reasonably, 
and  as  applied  to  the  inflated  values  which  have  arisen  since  and  because  of 
the  war  it  must  appear  that  the  level  of  prices  is  not  transitory.  The  finding 
of  the  master,  therefore,  that  the  prices  obtaining  at  the  time  of  the  valuation 
in  1920  were  transitory,  and  not  likely  to  continue  thereafter,  and  that  a 
price  level  of  33^  per  cent  above  the  prewar  cost  is  a  fair  estimate  in  arriv- 
ing at  the  rate  basis,  is  approved.  Galveston  Electric  Co.  v.  Galveston  (U. 
S.  Dist.  Ct.)  647. 

20.  Though,  in  appreciating  prewar  costs,  'to  arrive  at  reproduction 
value  of  the  plant,  overhead  items  should  not  as  items  be  increased  in  value, 
yet,  since  the  amount  of  them  was  arrived  at  by  taking  a  percentage  of  the 
physical  property,  when  that  physical  property  is  appreciated,  the  overheads 
must  necessarily  increase  in  the  same  ratio.  Galveston  Electric  Co.  v.  Gal- 
veston (U.  ^.  Dist.  Ct.)  647. 

e.  Aacertatnmcnt  of  hooT^-  cost. 

Value  of  ^abandoned  property  charged  to  depreciation  reserve  and  deducted 
from  book  cost,  see  Valuation,  27. 

Discussion  of  the  determination  of  the  book  cost  of  a  public  utility, 
p.  723. 

21.  An  item  of  $6,000  shown  as  bond  discount  on  a  first  bond  issue  of 
$96,000  was  considered  as  promotion '  and  organization  expense  and  placed 
directly  into  capital  account  in  a  book  cost  valuation.  Re  Grand  Haven 
(Mich.)  318. 

/.  Ascertainment  of  oicners*  sacrifice^ 

22.  The  application  of  an  8  per  cent  return  to  both  deferred  dividends 
and  to  the  value  of  services  of  stockholders  is  a  proper  consideration  in 
d&termining  stijckholders*  sacrifice,  but  the  theory  must  be  applied  in  mod- 
eration, since  otherwise  pyramided  calculations  of  an  unreliable  nature  will 
lesult.    Re  Monroe  Independent  Teleph.  Co.  (Neb.)  829. 

23.  The  sacrifice  of  stockholders  of  a  telephone  company  was  determined 
by  adding  to  the  original  stock  of  the  company  the  amount  which  would  ha\e 
been  earned  at  7  per  cent  had  dividends  been  paid.  Re  Bloomington  Teleph. 
Co.  (Neb.)  525. 

24.  The  sacrifice  of  the  owners  of  a  telephone  utility  was  determined  by 
a  consideration  of  a  conservative  figure  for  services,  a  dividend  at  7  per 
cent  annually  on  the  accumulations  of  sacrifice,  and  an  arbitrary  estimate 
of  other  donations  of  services  and  materials.  Re  Stanton  Independent 
Teleph.  Co.   (Xeb.)   240. 

Ill,  Appreciation  in  value. 

Statement  of  rule  that  a  telephone  company  is  entitled  to  an  allowance 
for  increased  value  of  buildings,  p.  744. 

26.  An  allowance  of  $12,000,000  was  made  by  the  New  Jersey  Commift- 
sion  for  appreciation  in  value  of  street  railway  property  in  a  valuation  for 
rate  making.     Re  Public  Service  R.  Co.   (N.  J.)   59^. 
P.U.R.1921D. 
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IV,  Co7isideration  of  accrued  depreciation. 

Discussion  of  the  proper  method  of  treatment  of  depreciation  in  ascer- 
taining present  value  on  the  historical  cost  basis,  p.  624. 

26.  A  depreciation  reserve  account  was  deducted  from  the  reproduction 
value  of  a  water  utility.     Re  Leadville  Water  Co.  (Colo.)   172. 

27.  The  value  of  abandoned  property  of  a  gas  company  is  properly 
chargeable  to  tlie  depreciation  reserve  fund,  and  should  not  be  deducted 
from  the  book  cost  of  the  physwal  property.  Re  Lansing  Fuel  &  Gas  Co. 
(Mich.)  387. 

28.  In  arriving  at  the  amount  of  net  additions  to  public  utility  property, 
items  charged  to  depreciation  should  not  be  deducted  from  gross  additions 
at  cost,  where  they  have  been  included  in  the  appraisal  in  excess  of  cost, 
but  should  be  written  off  at  the  amount  at  which  they  were  included  in  the 
appraisal.    Re  Public  Service  R.  Co.  (N.  J.)  593. 

29.  Accrued  depreciation  should  be  deducted  from  the  estimated  cost  of 
reproduction  new  in  estimating  present  value  for  rate  making.  Re  Public 
Service  R.  Co.  (N.  J.)  603. 

30.  A  reserve  for  accrued  amortization  which  has  been  accumulated  from 
funds  whidi  would  otherwise  have  been  properly  available  for  dividends, 
bhould  be  included  in  the  rate  base  of  a  public  utility.  Amherst  v.  Snyder 
Gas  Co.   (N.  Y.)   539. 

F.  Nonphysical  elements  affecting  vaUte  or  cost. 

As  an  clement  to  be  considered  in  fixing  fair  value,  see  Valuation,  4. 

Consideration  of  overhead  items  in  a  reproduction  cost  valuation,  see  Val- 
uation, 20. 

Consideration  of  promotion  and  organization  expense  in  a  book  cost  valua- 
tion, see  Valuation,  21. 

Discussion  of  overhead,  or  preliminary  and  development,  expenses,  as 
they  affect  the  valuation  of  a  telephone  company,  p.  745. 

31.  An  alleged  overhead  cost  of  construction  was  reduced,  on  the  ground 
that  the  work  was  done  by  regular  officers  and  employees  and  the  expense 
was  charged  as  an  operating  expense,  and  that  most  of  the  payments  for 
material  were  not  made  until  the  w*ork  was  completed.  Re  Leadville  Water 
Co.   (Colo.)  172. 

32.  An  allowance  of  15  per  cent  for  overheads  in  a  valuation  proceeding 
is  permissible  providing  none  of  the  overheads  has  been  capitalized.  Re  Lan- 
sing Fuel  &  Gas  Co.  (Mich.)  387. 

33.  In  a  valuation  of  street  railway  property  for  rate  making,  tho  New 
Jersey  Commission  made  no  finding  as  to  a  specific  amount  to  be  allowed  for 
promotion  expenses,  but  gave  consideration  to  such  expense  in  determining 
development  cost  or  going  value.    Re  Public  Service  R.  Co.  (N.  J.)   593. 

34.  No  allowance  was  made  for  contingencies  in  a  valuation  of  streat  rail- 
way property  for  rate  making  beyond  those  included  in  the  unit  prices  and 
in  the  quantities  themselves,  wliere  the  inventory  was  made  witli  unusual 
eare.     Re  Public  Service  R.  Co.   (N.  J.)   593. 

35.  In  the  valuation  of  street  railway  ^  property  the  interest  allowable 
P.U.R.1921D. 
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during  construction  should  be  computed  at  a  rate  of  between  6|  and  7  per 
cent  upon  the  physical  property  for  the  entire  construction  period.  Re  Pub- 
lic Service  R.  Co.  (N.  J.)  593. 

36.  AH  amounts  claimed  for  commissions  and  discounts  in  the  sale  of 
securUies  should  be  excluded  in  determining  the  fair  value  of  utility  prop- 
erty for  rate  making,  but  due  consideration  should  be  given  to  these  claims 
in  determining  the  fair  rate  of  return.    Re  Public  Service  R.  CJo.  (N.  J.)  593. 

37.  An  allowance  of  15  per  cent  for  overheads  was  made  in  the  valuation 
of  a  street  railway  property.  Re  Hudson  River  &  E.  Traction  Co.  (N.  Y.  2d 
Dist.)     41. 

38.  The  expense  of  the  original  installation  of  a  gas  meter  is  a  proper, 
item  of  fixed  capital.  Customers  v.  Cohoes  Power  &  Light  Corp.  (N.  Y.  2d 
Dist.)  421. 

39.  The  New  York  Conunission,  Second  District,  allowed  16.3  per  cent 
of  the  tangible  property  of  a  gas  utility  as  the  proper  amount  for  overheads, 
including  development  cost,  legal  expenses  during  construction,  engiueeringy 
etc.    Customers  v.  Cohoes  Power  &  Light  Corp.  (N.  Y.  2d  Dist.)  421. 

40.  An  allowance  of  15  per  cent  of  the  physical  value  of  a  water  utility 
for  overhead  expense  was  refused.  Jersey  Shore  v.  Jersey  Shore  Water  Co. 
(Pa.)  47. 

41.  A  street  railroad  company  was  held  not  entitled  to  an  allowance  for 
brokerage  in  determining  the  value  on  which  it  is  entitled  to  earn  a  fair  re- 
turn.   Galveston  Electric  Co.  v.  Galveston  (  U.  S.  Dist.  Ct.)  647. 

VI,  Charges  to  capital, 

42.  The  cost  of  contemplated  improvements  in  a  gas  company's  prop- 
erty were  included  in  a  valuation,  when  tlie  order  provided  that  increased 
rates  should  not  be  effective  until  such  improvements  were  completed.  Re 
Wisconsin  Traction,  Light,  Heat  &  P.  Co.   (Wis.)   681. 

VII.  Valuation  of  particular  JUnds  of  tangible  property, 

a.  In  general. 

Value  of  abandoned  property  charged  to  depreciation  reserve  and  deducted 
from  book  cost,  see  Valuation,  27. 

43.  Excessive  earnings  of  a  railroad  property,  included  in  the  valuation  of 
an  electric  utility  during  one  year  of  its  operation,  were  deducted  from  the 
total  investment  allowed  as  part  of  the  operative  property  of  the  electjric 
utility.     Re  Southern  California  Edison  Co.   (Cal.)   65. 

44.  Amounts  paid  by  the  United  States  Government  for  construction 
work  during  the  war,  were  excluded  from  the  value  of  street  railway  prop- 
erty in  a  valuation  for  rate  making.    Re  Public  Service  R.  Co.  (N.  J.)  593. 

h.  Educational  facilities, 

46.  An  educational  building  maintained  by  a  gas  utility  for  the  social 
and  recreative  purposes  of  its  employees,  is  a  proper  item  of  lixed  capital. 
Customers  v.  Cohoes  Power  &  Light  Corp.  (N.  Y.  2d  Dist.)  421. 
P.U.R.1921D. 
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0.  I*»9pBit9  not  used  or  viaefiil. 

i.  Im  ffeneroL 

Diseittsion  of  the  inclusioii  of  unuaed  conduits  in  the  Talaation  of  a 
telephone  oompaoj,  p.  744. 

46.  An  investment  made  by  an  electric  utility  in  railroad  property  will 
he  considered  as  operative  property  of  the  electric  company  when  it  is 
Fhown  that  »uch  road  is  necessary  in  the  construction  and  operation  of 
power  houses  of  the  electric  company.  Re  Southern  CaHfMnia  Edison  Co. 
(Cal.)  «5. 

47.  Telephone  subscribers  of  a  state  should  not  be  charged  with  the  in- 
terest on  an  investment  in  a  transcontinental  telephone  line,  which  is  not 
required  to  take  care  of  the  present  needs  of  the  people  of  the  state.  Re 
Western  U.  Teieg.  Co.    (Kev.)    252. 

48.  The  value  of  an  elevator  used  for  raising  and  lowering  wagons  and 
trucks  was  excluded  as  nonuseful  property  in  the  valuation  of  street  railway 
lines*  for  rate  making.    Re  Public  Service  R.  Co.  (N.  J.)  593. 

49.  The  valoe  of  an  inclined  plane  was  held  not  to  be  useful  in  the  con- 
duct of  street  railway  operation  and  was,  therefore,  excluded  from  the  value 
«f  the  street  railway  company's  property  in  a  valuation  for  rate  making.  Re 
Public  Service  R.  Co.   (N.  J.)  593. 

50.  The  sale  of  gus  appliances  is  a  property  by-product  of  the  gas  busi- 
ness and  the  property  used  for  that  purpose  should  be  included  in  the  valua- 
tion of  a  gas  utility.  Customers  v.  Cohoes  Power  &  Light  Corp.  (N.  Y.  2d 
Dist.)  421. 

51.  Gas  equipment  not  in  use  at  the  time  of  the  inventory  but  about 
to  bo  installed^  U  properly  included  as  a  part  of  fixed  capital.  Customers  v. 
<^ oboes  Power  &  Light  Corp.   (N.  Y.  2d  Dist.)  421. 

2*  Obsolete  and  superseded  property^ 

52.  Consideration  was  given  by  the  New  Jersey  Commission  to  superseded 
property  in  determining  a  fair  allowance  for  development  expense  or  going 
value.    Re  Public  Service  R.  Co.  (N.  J.)  693. 

53.  Obsolete  equipment  which  was  installed  according  to  good  engineer- 
ing practice  at  the  time  of  the  installation  should  be  included  in  the  valua- 
tion of  a  gas  utility.  Customers  v.  Cohoes  Power  &  Light  Corp.  (N.  Y. 
2d  Dist.)   421. 

a.  Property  used  in  interstate  transportation, 

54.  Lands  held  not  useful  in  the  conduct  of  street  railway  transporta- 
tion including  such  as  were  involved  in  the  operation  of  ferries,  were  ex- 
cluded from  the  value  of  street  railway  property  in  a  valuation  for  rate 
making.     Re  Public  Service  R.  Co.  (N.  J.)  593. 

55.  Interstate  ferry  property  should  be  excluded  from  the  value  of  street 
railway  property  in  a  valuation  for  rate  making,  since  interstate  traffic  is 
not  within  the  jurisdiction  of  a  state  Commission.  Re  Public  Service  R. 
Co.   (N.  J.)   693. 

P.U.R.1921D.  m 
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4/  B«se}*ve  or  atandhy  equipfnetU, 

56.  The  New  York  Commission,  Second  District,  will  not  include  In  the 
valuation  of  a  gas  utility,  the  value  of  land  adjacent  to  the  property  in 
actual  use,  merely  upon  the  ground  that  it  would  be  useful  as  an  approach 
if  a  towpath  should  be  closed  to  public  use.  Customers  v.  Cohoes  Power  & 
Light  Corp.  (N.  Y.  2d  Dist)  42L 

57.  An  engine  in  reserve  but  not  installed  which  is  ready  for  substitu- 
tion in  times  of  emergency,  is  properly  included  in  the  valuation  of  a  gas 
utility.     Customers  v.  Cohoes  Power  &  Light  Corp.   (N.  Y.  2d  Dist.)    421. 

58.  The  value  of,  meters  temporarily  out  of  use  because  of  the  desire  of 
consumers  to  avoid  a  service  charge  during  the  winter  months,  is  properly 
included  in  the  valuation  of  a  gas  utility.  Customers  v.  Cohoes  Power  & 
Light  Corp,  (N,  Y.  2d  Dist.)  421. 

50.  A  standby  electric  plant  was  excluded  from  the  valuation  of  an  elec- 
tric utility  inasmuch  as  the  ordinary  transmission  line  outage  could  be  re- 
paired in  less  time  than  the  standby  plant  could  be  brought  into  operation, 
r.e  Burkhardt  Mill.  &  E.  P.  Co.   (Wis.)   777. 

d*  tMnd* 

Statement  of  rule  that  a  telephone  utility  is  entitled  to  an  increase  over 
the  cost  of  land  resulting  from  the  advance  in  values  and  that  land  should 
Lc  taken  at  its  present  value  in  a  rate-making  proceeding,  p.  743. 

60.  The  reproduction  value  of  land  to  be  considered  as  an  element  in  de- 
termining the  fair  rate-making  value  of  a  public  utility  property  is  that 
based  upon  the  value  of  adjacent  similar  lands,  without  increments,  for  con- 
jectural damages,  acquisition,  or  other  incidental  costs.  Ke  Public  Service 
R.  Co.   (N.  J.)   593. 

( 

e.  Working  capital^ 

As  an  element  to  be  considered  in  fixing  fair  value,  see  Valuation,  4. 

Statement  of  rule  for  determining  the  amount  of  working  capital  to  be 
allowed  a  telephone  company,  p.  747. 

61.  Working  capital  constituting  approximately  forty  per  cent  of  com- 
pany's gas  revenue,  was  held  to  be  a  greater  amount  than  necessary.  Re 
Central  Arizona  Light  &  P.  Co.  (Ariz.)  163. 

62.  A  gas  company  was  allowed  a  working  capital  of  $80,000.  Ke  Cen- 
tral Arizona  Light  &  P.  Co.   (Ariz.)   163. 

63.  A  working  cash  capital  of  $1,000,000  was  allowed  to  an  electric  util- 
ity valued  at  approximately  $94,000,000.  Ke  Southern  California  Edison  Co. 
(Cal.)   65. 

64.  Working  capital  was  determined  by  consideration  of  a  ninety  days' 
coal  supply,  sixty  days'  payroll  requirements,  sixty  days'  residual  stock  and 
the  actual  amount  of  reserve  material  and  supplies  carried  on  hand  as  a 
guarantee  of  service.    Re  Grand  Haven  (Mich.)  318. 

65.  An  electric  utility  worth  approximately  $660,000  was  allowed  a 
working  capital  of  $20,000.    Re  Missouri  Gas  &  E.  Service  Co.   (Mo.)   637. 

66.  An  allowance  of  $1,600,000  was  made  for  working  capital  of  a  street 
P.U.R.1921D. 
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railway  company  to  take  care  of  inycatment  in  material  and  supplies  and 
to  cover  the  amounts  needed  in  advance  to  meet  charges  for  insurance, 
licenses,  and  other  similar  items.    Re  Public  Service  R.  Co.  (N.  J.)  503. 

67.  A  gas  company  was  allowed  a  working  capital  of  approximately  6 
per  cent  of  its  fixed  capital.    Re  Cape  May  Illuminating  Co.  (N.  J.)  695. 

68.  An  allowance  was  made  for  working  capital  of  a  gas  utility,  of  the 
value  of  materials  and  supplies  on  hand  in  addition  to  one-sixth  of  the 
amount  of  operating  expenses  the  past  year,  excluding  taxes  and  amortiza- 
tion.    Customers  v.  Cohoes  Power  &  Light  Corp.  (N.  Y.  2d  Dist.)  421. 

VI1I»  Valuation  of  particular  "kinds  of  intangible  property^ 

a.  Going  value. 

As  an  clement  to  be  considered  in  fixing  fair  value,  see  Valuation,  4. 
Super':  edcd  property  as  it  affects  development  cost  or  goin^  value,  see  Val- 
uation, 62. 

Discussion  of  going  value  as  an  element  in  a  valuation  for  fixing  rates, 
p.  747. 

C9.  No  allowance  was  made  for  going  value  of  a  water  utility,  where  the 
evidence  indicated  that  the  present  owner  had  purchased  the  property  at  a 
])rice  which  included  any  existing  going  concern  value.  Re  Bar  Harbor  & 
U.  River  Power  Co.  (Me.)  298. 

70.  A  public  utility  which  is  not  above  the  ordinary  in  the  way  of  oper- 
ating costs  and  operating  efllciency  is  not  entitled  to  a  going  value  repre- 
senting the  difference  between  a  utility  having  a  working  organization  and  a 
business  attached  to  its  system  and  one  which  has  not,  although  a  utility 
which  is  superior  on  account  of  foresight  in  design  and  operation  is  enti- 
tled to  a  larger  allowance  for  going  value.    Re  Grand  Haven  (Mich.)  318. 

71.  A  public  utility  is  not  entitled  to  an  amount  for  going  value  repre- 
senting the  dijQference  between  a  fair  return  since  its  organization  and  what 
it  has  actually  received,  since  it  would  be  unfair  to  make  the  customers  of 
the  future  pay  the  losses  sustained  by  customers  of  the  past.  Re  Lansing 
Fuel  k  Gas  Co.    (Mich.)   387. 

72.  Ten  per  cent  of  the  physical  property  of  an  electric  company  was 
held  to  be  a  reasonable  allowance  for  going  value.  Re  Missouri  Gas  &  £. 
Service  Co.  (Mo.)  e87. 

73.  An  allowance  of  $12,000,000  was  made  by  the  New  Jersey  Commission 
for  going  value  in  .the  valuation  of  street  railway  property  for  rate  making. 
Re  Public  Service  R.  Co.  (N.  J.)  693. 

74.  The  going  concern  value  of  a  gas  utility  was  placed  at  12  per  cent 
of  the  value  of  the  physical  property.  Pacific  Gas  &  E,  Co.  v.  San  Francisco 
(U.  S.  Dist.  Ct.)   464. 

76.  While  for  the  purpose  of  determining  the  value  of  the  property  of 
the  street  railway  company  for  rate-fixing  purposes  the  property  should  be 
\alued  as  a  going  concern,  and  due  allowance  made  therefor,  no  allowance 
should  be  made  for  going  concern  value,  in  the  sense  of  "development  cost/' 
and  where  valuation  has  been  made  on  th6  basis  of  a  plant  in  full  operation, 
with  due  allowance  for  reproduction  cost  and  all  overhead  expenses  during 
P.LT,R.1921D. 
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conBtructioQ,  Including  organization  costs,  an  addition  for  deyelppment  cost 
or  cost  of  attaching  business  is  not  allowable.  Galveston  Electric  Co.  ▼. 
Galveston  <U.  S.  Dist.  Ct)  647. 

76.  The  true  rule  in  any  case  where  a  plant  is  fully  valued  upon  the 
cost  of  reproduction  basis  is  that  the  allowance  of  any  element  for  "de- 
velopment cost"  cannot  in  a  judicial  procedure  be  reasonably  sustained,  for 
the  reason  that  such  a  utility  is  entitled  to  a  reasonable  rate  of  return 
upon  its  plant  from  the  day  it  goes  into  operation,  and  the  court  does  not 
take  into  consideration  at  all  whether  the  years  of  its  past  history  have 
leen  lean  or  fat.    Galveston  Electric  Co.  v.  Galveston  (U.  S.  Dist.  Ct.)  547. 

77.  That  portion  of  the  former  opinion  denying  grade  raising  reversed; 
it  appearing  on  rehearing  that  this  expense  has  not  been  reflected  in  any 
manner  in  the  valuation  of  the  property,  and  that  the  grade  raising  has 
added  to  the  value  of  the  property  at  least  the  amount  of  the  expenditure. 
Galveston  Electric  Co.  v.  Galveston  (U.  S.  Dist.  Ct.)  547. 

« 

b.  Franchises, 

78.  No  allowance  was  made  for  the  value  of  a  gas  company  franchise  in 
a  reproduction  cost  valuation,  where  it  appeared  that  nothing  was  paid  for 
the  franchise  in  the  first  instance,  it  was  not  exclusive  and  had  no  peculiar 
value.     Pacific  Gas  &  E.  Co.  v.  San  Francisco  (U.  S.  Dist.  Ct.)  464. 

79.  No  allowance  was  made  for  patent  rights  of  a  gas  company  entitling 
it  to  use  certain  procesBCs  in  various  parts  of  the  state  when  the  record 
showed  no  additional  value  for  that  reason  in  the  territory  concerned  in  a 
tate  case.    Pacific  Gas  &  £.  Co.  v.  San  Francisco   (U.  S.  Dist  Ct.)  464. 

c.  Leases, 

80.  No  specific  value  was  assigned  to  a  lease  of  power  stations  and 
other  property  by  an  electric  company  to  a  street  railway  company,  where 
both  were  controlled  by  one  interest;  but  its  potention  value  was  given  con- 
sideration in  the  value  of  the  railway  company's  property  for  rate  making. 
lie  Public  Service  R.  Co.   (N.  J.)   593. 

VAIiUE  OF  SERVICE. 

Value  of  service  as  element  to  be  considered  in  determining  reasonable- 
ness of  rates,  see  Rates,  11. 
Value  of  service  as  it  ailects  return,  see  Return,  62-67« 

WAGES. 

See  Salaries  and  Wages. 

WAIVER. 

Commission  power  to  fix  rates  for  electric  day  service  when  such  serv- 
ice had  been  furnished  without  objection  on  the  part  of  a  city,  see 
Rates,  9. 

WAREHOUSES. 

Lack  of  Commission  power  to  require  the  payment  of  claims  for  losa 
or  damage  to  goods  in  a  storehouse,  see  Commisbions,  1. 
P.U.R.1921D. 
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WAR  PRICES. 

Fair  value  not  to  be  based  upon  abnormally  high  prices,  see  Valuation, 

3. 
Unit  prices  under  abnormal  economic  conditions  as  no  basis  for  return, 

see  Valuation,  8. 

WASHINGTOK. 

Jjack  of  Commission  power  to  order  or  otherwise  direct  a  consolidation 
of  street  railway  properties,  see  Consolidation,  Mesqeb,  and  Sale, 
1. 

WATER. 

Depreciation  of  a  water  plant,  see  Defbectation,  12,  13. 

Clearing  sinking  fund  reserve  into  the  depreciation  reserve  account,  see 
Depreciation,  16. 

Discrimination  by  municipal  utility  between  city  customers  and  those 
residing  outside  the  city,  see  Discbimixation,  2. 

Discontinuance  of  fire  hydrant  service  for  nonpayment,  see  Payment,  3. 

Power  of  Commission  to  regulate  water  rates  notwithstanding  ordinance' 
provision,  see  Rates,  5. 

Consideration  of  water  rates,  see  Rates,  58-63. 

Increased  fire  protection  rates  to  meet  increased  taxes,  see  Rates,  60. 

Amortization  of  Commission  expoiises,  see  Return,  15. 

Federal  taxes  as  no  part  of  operating  expenses,  see  Return,  19. 

Utility  to  bear  loss  owing  to  decreasing  population,  see  Return,  62. 

Amount  of  return  allowed  a  water  company,  see  Return,  109-111. 

Burden  of  cost  of  installing  a  water  connection  between  mains  and  prop- 
erty line,  see  Service,  12. 

Refusal  of  water  consumer  to  repair  or  advance  the  expense  of  repair- 
ing, as  no  ground  for  discontinuance  of  service,  see  Service,  21. 

Deduction  of  depreciation  res>ervt»  from  reproduction  valuation,  see. 
Valuation,  2G. 

Allowances  for  going  value  of  a  water  utility,  see  Valuation,  69. 

WORKING  CAPITAL 

Street  railway  return  to  be  sufficient  to  eliminate  necessity  of  month-to* 
month  loans,  see  Return,  54. 
•  Consideration  of  working  capital  in  a  valuation  proceeding,  see  Val* 

uation,  61-68. 

WRITS. 

Writ  of  certiorari,  see  Certiorari. 
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